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Decision re: George T. Smith-Winnes; by Kobert P, Keller, Deputy
Coaptroller General.

Issue Area: Personnel Management and Compensation: Compensation
(305).

Contact: (ffice of tne General Counsel: Civilian Personnel.

Budget Function: General Governaent: Central Personnel
Managenment (805).

Organization Concerned; Department of the Aramy.

Autheority: 31 ¢.S.C. 71a. 55 Comp. Gma. 539, 55 Comp. Gen. 785,
53 Comp. Gen. 216, B-183086 (1977). B-187287 (1977).

The protester appealad a denial of his claim for a
tetroactive temporary promotion., To the extant that the employee
nerformed duties on the detail before the higher grade position
had been classified, the claia could not be paid 2s an employee
caanot be promo<ied to an unclassitied position. The employee
could be awvarded a temporary promotion and backpay +o0:i the
period froa the first day followvwing the completion of 6 months
after the positicn vas reclassified urtil the termination of tha

detail. (Author/SC)
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DECISION

FILE: B-185782 DATE: July 21, 1977

MATTER OF: George T. Smith-Winnes - Detail to
higher grade nosition

DIGEST: 1. Employee claims backpay for detail
to higher grade position. To extent
employee performed duties on detail
before higher grade pceition had
been claasified, claim my not be
pald since employee cannot be pro-
moted to unclassified position.

2. Employee vwas detailed to higher
grade position under Civil Service
Commission regulations in efrect
prior to September 1, 1968. Since
no significant difference exists
between such regulations and those
in effect at Lime of decision in
Turner-Caldwell, 55 Comp. Gen. R39
{1975), employces detziled under
the regulations applicable prior
to Septamber 1, 1968, are entitled
to a temporary promotion beginning
on the rirst day following comple-
tion of 6 months on detail tc clas-
sified position. Thus employee
detailed to position at time cof its
classification on February 27, 1968,
may be awarded temporary promotion
and backpay from August 27, 1968,
until termination of aetail.

This action concerns an appeal by Mr. George T. Swith-Winnes
from the denlal by our Claims Division of his claim fo a retro-
active temporary promotion. Mr. Smith-{linnes, a civiiian employee
of the Department of the Army, contends that although he was
officially appointed to a grade GS-13 position, he actually per~
formed the duties of a grade GS-~1l4 pczition from March 1, 1967,
unlil ke was appolutec thereto on November 29, 1970.

The record indicatzs that on March 1, 1967, the organiza-
tional unit to which Mr, Smith-W/innes had been appointed as a
Program Anslyst, grade GS 301-13, was discstablished, and he was
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detziled to an unclassified position at grade G5 301-13 in the
newly-activated United Staten Army Communications Systems
Agency (USACSA}, Fort Monmouth, New Jersey. On April 13, 1967,
USACSA General Order No. 3 cffected certain duty appointments
to provide supervisors for the major elements of the command on
an interim basis pe:nding appir¢val of a table of disbribution
and allewances for the organization. Pursuant to that order,
Mr. Smith-¥innes was assigned to an unclassified position as
Chief of' the Review and Amlyais Division, Office of the
Comptroller and Director of Programs, USACSA. The table of
distribution and allowances was tentatively approved on June 9,
1967, with an effective date of tarch 1, 1967, and listed the
position as Chicf, Review and Analysis Division as grade GS 345-=14.
This position was ultimately c¢fficially classified effective
February 27, 1968, with the title of Program Analysis Officer,
grade GS 345-14. No immediate appointment was made to that
position, however, and it remainzd vacant until Mr. Smith-iinnes
was appointed thereto effective November 29, 1970. In ad-
dition to the above roneral order assigning Mr. Smitu-Winnes

to the duties of the Division Chief, the record contains
several personnel actions and orders, including USACSA Special
Order No. 35 dated December 1, 1967, assigning him to duties

as Acting Chief, Review and &Analysis Division.

Mr. Smith-Winnes predicated his initial claim upon our
decision in 53 Comp. Gen. 216 (1973), in which we Leld that
when a position is reclassified to higher grade, an agency must
within a reasonable time aftcr the date of final position re-
classification, either promote the incumbent, if he is qualified,
or remove him. WNoting that prior to March 1, 1967, he was
Chief, Review and Amalysis Branch, grade GS 301-13, Mr. Smith-
Winnes cuntends that the grade GS 345-14 position, Chief, Review
and Amalysis Division, merely represents an upward reclasslfica-
tion of the position in which he was the incumbent. However,
in a memorandum dated December 12, 1974, the civilian personnel
officer at Fort Monmouth contends that when the USACSA was
activated, a new and different position was allocated at the
grade GS=14 level, and that Mr. Smith-Winnes' former position
was not reclassified. In addition, this memorandum states that
Mr. Smith-{Jinnes was detailed to the position of Chief, Review
and Analysis Division.
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This mitter was referred to our Claims Division which, by
Settlement Certificate No. 2-2397357 dated November 24, 1975,
denied the claim on the grounds that the allocation of the higher
grade position reprcaented the creation of -a new position, as -
distinguished from an upward reclassification of Mr., Smith-
Winnes' former positien. In reaching that result, the Claims
Division based its determination on the fact that 2 new agency,
USACSA, was activated, that all positions thereln were injtial-
ly tentative, and that the grade GS-14 position reflected an
expansion of duties and a different career ~2ries. 1In addition,
the Claims Division determined that Mr. Smith-Winnes had
merely been detailed to the higher grade position, rather than
officially appointed ther:v ', concluding that he was therefore
entitled to compensatiop onl for the lower grarde office.

In appealing thz Claims Division settlement, Mr. Smith-Yinnes
contends that it is immaterial whether the grade GS-14 position
was created as 4 new position, or resulted from a reclassifica-

ion of his former office. It is his view that since he per-
formed the duties of the position, he is entitled to a retrcactive
promotion thereto. The applicability of our decision in 53 Comp.
Gen. 216,s'.pra, is, however, limited to situations in which an
incumbent's position has been upgraded, as distinguished from
a detail to a newly classifled higher grade position. Based

upen the fact that a new agency was activated, and the fact

that all positions therein were rnot Immediately allocated, we
concur with the view of the Claims Divisicn that the grade GS-14.
position in question was an allocation of a new position, rather
than an upgrading of a former position. Accordingly, our
decision in 53 Comp. Gen. 216 is not applicable here.

We note, however, tilat the employing ageiity concedes that
Mr. Smith-Winnes was detailed to the position of Chief, Review
and Analysis Division. This conclusion is supported in the re-
cord by the general orders and personnel actions notad above,
which assigned Mr. Smith%innes tc the duties of the Division
Chief ., Further, th: effect of' the settlament by our Claims
PDivision was to determine that the claimnt was detailed to
the higher grade position, but that under the then-apolicable
decisions of this Office, no relief could be provided. We
therefore conclude that Mr. Smith-Winnes was in fact detailed to
the positiun of Chief, Review and Analysis Division,which was
subsequently allocated to grade G3-14.
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The Claims Division settlement, however, was issued prior
to our decisions concerning details in Matter of Everett Turner
and David L. Caldwell, 55 Corp. Gen. 539 (1975] and Matter of
Marie Grant, 55 Comp. Gen. 785 (1976). In Turner-Caldwell, ue*
held that, by reason of applicable Civil Service Commission
regulations, employees detailed to higher grade positions
for more than 120 days without Comnissio: approval, are entitled
to retroactire temporary promotions with backpay for the period
beginning with the 121st ‘ay of the detail until the detall is
terminated. Subsequently, in Grant, we ruleid that the Turner-
Caldwell decision applied retroactively to extended details
to higher grade positions, provided cthat the detail regulations
in chapter 300, Federal Personnel Manual, in effect at the time
of the detail, are substantially the same. Alsoc the claim
must be filed within the statute of limitations applicable to
claims cognizable by our Office, as set forth in 31 U.8.C. Tla.
Ve recently reconsidered our decicions in Turner-Caldwell and
Grant at the request of the General Couns=) of the Civil Service
Commission, and have affirmzd our decisions in those czses.
Matter of Reconsideration of Everetl Turner and David L. Caidwoll,
B-183086, March 23, 3977, 56 Comp. Gen. __

The Civil Sfervice Commission detail regulations applicable
until September 1, 1968, authcerized 6-month details without
Commission approval. Effec!'ve September 1, 1968, the Commis-
sion confined the maximum per 'od of details to 120 days without
its prior approval. Otherwise. there is no significant difference
in the applicable rezulations with respect to Turner-Calditell,
We therefore concluue that employees assigned to details under
the regulations applicable prior to September 1, 1968, are en-
titled to a temporary promction beginning on the first day fol-
lowing completion of 6 months on detail to an established
position.

OQur decision in Turner-Caldwell involved temnorary details
to positinns which had been classified. It is, however, well
established that an employee may not be promoted to a position
which has not been classified. Thus, the remedy of temporary
promo:ion and backpay prescribed in Turner-Caldwell is not
available where an employee has been detailed to or has per-
formzd the duties oi' a higher grade position which has not been
classified. Matter of Hubert J. Buteau, B-187267, May 13, 1977.




_

B-175782

. In the present case, Mr. Smith-Winnes' claim was initially
filed with our Transportation and Claims Division (nov Claims
Division) on January 1, 1975. At that time, 31 U.S.C. TNa
provided that claims cogn*zable by our Office must be received
within 10 years from the date the cla‘m first accrued. Thus,
the present claim was initially filed in a timely minner. As
noted above, there is no significant difference in the applicable
civil service regulations, thus satisfying the first prerequisite
set forth in Grant to retroactive application of Turner-Caldwell.
Likewise, since this claim was timely under the appropriate statute
of lindtations, the other condition of Grant is met and this
matter i3 properly before us for reconsideration.

As noted above, it 1s undisputed that Mr. Smith-¥:nnes was
detailed to the position of Chief, Review and Amalysis Division,
thus rendering the principles enuinciated in Turner-Caldwell ap-
plicable to this case. However, under the rule in Buteau, such
principles do not apply unless and until the higher grade posi-
tion hus been officially <lassified. The present case, the posi-
tion of Program Analysis Off'icer, grade GS-14 t~ which Mr. Smith-
Winnes was detailed, was not classified until February 27, 1968.
Thus, the amount of time prior to that date may not be included
in the pericd for which the employece may be detailed without
requiring a temporary promotion. Since, however, we hold that
employees detailed to higher grade positions under the Civil
Service Commission regulations applicable prior to September 1,
1968, are entitled to a temporar; promotion and backpay begimning
on the first day following completisi of 6 months on detail
to an established position, the claim submitted by Mr. Smith-
Winnes may if otherwise proper, be paid from August 27, 1968,
until the detail terminated on November 29, 1970.

Accordingly, settlement will be made in the amount found
due,

1< 3K t1e,

Deputy. Conptroller General
of the United States





