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COMrROsER GENERAL OF THE UNITED STATES
WAhIMNGTCE, D.Cr 2034

5-170182 Dos "cber 26, 1973

The Honorable
The Secretary of the Navy 

Dm'at Hr, Secretary;

We havea for consideration A Utter from the President, Pedoral
Employees M~etal Trades Councilt Box 2195, Vallejo, California, concerning
the entitlement of certein wage srade employees of the fare Istand Ilaval
Ohipyard to additional payments of environmental dtfforeotial under sub-
vhapter 58-7 and Appendix J of Federal Personnel Manual (fPt) Supple-
ment 532-1. The issue of their entitlement is the subject of a report
from your Office of Civilian Management dated October 23, 1973, reference
01H' OIA/5321:brf.

The employcen involved are painter, who, in thu courne of their
dutles, perform work from personnel boxes suapmnded from cranoe, On
or about July 13, 1971, eaven painter. ikitiated a grievance, claiming
entitlement to payment of an environsentail dlfferential for much werk
in accordance with Appendix J which, iu pertinent part, authorizes pay-
Pont of a 25 percent differential for work at a height of lose than
100 feet above the ground, deck, floor or roof, or from the bottom of
a tank or pit "if the footing is unsure or the structure in unstable."
After attempts to adjust the grievance proved fruitless the parties
invoked the contractual arbitration procedure.

On January 12, 1972, Mr. Wayne L. LcNaughton, Arbitrator, rendered
an wvard and opinion holding that the employees had establiehed en-
titletrntt in accordance with the criteria Bet forth at Appendix J. to
payment of an evironmental differential of 25 percent for work at
"1aanser heights." He held them co entitlod "as of the start of the
nearest pay pcriod" following data of award.

On Jauuary 21, 1972, thn Mara Island Naval Shipyard acknowledged
that It would accept the award. The Federal Employees Hotal Trades
Council, however, petitioned the Federal Labor Ralations Council for
review of the arbitrator's nard insofar as it restricted payment of
the differential to the period oubuequent to award. In its petition,
the Trades Council argues thata

A ft f the Arbitrator in FLRC 72A-14 ***
oneeded his authority when hc reatticted the parmont
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to the period followizng his decisiou, mince the hazard
was found to exiut at the tiua of the decimion and van
evidrnws of past and current performance, In this con-
txt, jthe pay was payable for all periodu of hazard
exiueing after the authority to pay was enunciated,
This being trte, the Arbitrator's act in denying pay
'for the past hazardous work, was in conflict with his
dscisicn stating it was hazardous aud pay therefor was
payable. * * *"

By letter dated Ju*y 10, 1972, the Federal Labor Relations Council denied
the petition for review holding that the appeal had baen untimely filed,

The propriety of the arhitrator's limitation of entitlement to
periods After the date of award, January 12, 1972, in hare questioned
In view of the fact that Appendix J lisat November 1, 1970, an the effective
date for payment of thu 25 percent differential for high work including
work at leaser hoight. than 100 feet.

No excepticn ls.taken by your departuent to the arbitrator'. finding
that work from permonnel booea constitutes high work at a lenser height
within the criteria met forth at Appendix J. Subchapter 88-7g(3) of
YPH Supplement 532-1 provldoe for determination of whether a particular
situation cones within the standards set 'orth for payment of the
dffforential as follows:

"1(3) Nothing in this cection shall preclude
negotiations through the collective bhrgaining
process for deteriniung the coverage of Additional
local situations under appropriate categories in
appendix J or for determining additional categories
not Inciuded in appendix J for which environmental
differential is considered to warrant referral to
the Comzdssiou for prior approval an In (2) above."

In view of the remervation of that determination to the collective
bargaining procesr, we dtfer to the arbitrator's doter.a 1 nation As to
the coverage by Appendix J of the particular work here in question
Insofar as we find that determinstion not subject to lows or regulation.
which wou!d compel a different result.

The question of the effective date for payment of an environmental
differential for a situation within one of the categozins met forth at
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Appendix J which 1. not identifieduntil aubasquent to Nove~er 1, 1970,
in addressed in Attachment 2 to YPU Latter 532-19, January 14, 1971, as
follwav 1 1971.

"9, ,Quostion, As of November 1, 1970, an employ*e in
'exposed to a situation under one of the categories sr.
forth in Appendix Jo, fowever, an xanp1,, within a
category (much as an example of Dirty Work) is not
Identified until after NoveQber 1, 1970. Will payment
of the differential for the new example be prospective
after identification of the example, or retroactive to
the firot pay period beginning on or after November 1,
1970?

"Answer. The examples In Appendix J illustrate situations
for Whlich differentials are required to be paid. If a
differential is authorized for a particular category on
November 1, 1970, and the empoye. in fact to cxposed to
a mituatiun under that category but the agency does not
Identify the situation to the cateCory until a later
date, the employee is entitled to the differential
retroactive to flovouber l The employee would of course
receive the differential (under Part I or Pact II) only
for those periods the agency determines he was, in fact,
exposed to the situation for which the environsental
dlfferential is authorized."

Although the PPH Letter which conttains the above-quoted question and
answer has beeR supersoded by inclusion in PMt Supplement 532-1 end thc
particular langua~e doom not appear therein, it nevertheless indicates
the Civil Servicu Uoizsiaon's interpretation of its statement at
Appendix J that the effective date for payment of an environmental
differential for high rork including work at a lesser height is
Novwcbar 1, 1970.

As to the effect of an arbitration award which to not in keeping
with controlling lwvo and regulation, we point out that the applicable
Executive ordeT and Department of Defense regulations provide that appllcabi
Iws and regulations will be controlling over the labor management agree-
meat. 8U section 12(a), Executive Ordew 11491, October 29, 1969, as
mended by Executive Order 11616, August 26, 1971; paragraphs VII BL3.e
and VII E,1 of Departmeuc of Defunse Directive 1426.1. In that the
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subject of payment of environmental diffsrmntiul for a subsuentatly
identif1ed hazard hba bean clearly addressed by the Civil Service
Cormiasslo in interpreting its own regulation, we find the arbitrator'.
prorpectiy. limitation of payment eontrary to exlting law sad regu-,
lation, and thus without effect, See also B-161901, iay 2, 1973, copy
enclosed, wherein we held that an .nviroaniutal differential payable
for *'hazard Identified through arbitration mubsequent to Novesberl,
1970, could not be limited to payment prompectively from the data nih&
arbitrator dategfined that arbitration bad been rsauested by the parties.

Regarding the amounts of additional differential to which employee
arc *ttJtled for the period fron liovenber 1, 1970, through January 12,
1972, we noto that letter dated October 23, 1973, frts the Office of
Civilian Manpower Hanagement states:

"A * A We have been informed by the Mare Island Naval
Shipyard that there are no records which identify
employees with the particular work operation or perids
of exposure Frlor to the date of the applicable ar.
bitration avaru. The ordinary system for identifying
sQvh work for pay I. to annotate time uheots. Thern
vas no regular system in existence to record such work
at that time. * A"

We recognize that the determination of the smouqts due pose. a diffirult
prollem because of the lack of records. However, in cases where it is
known that over a period of tine employees have per'ormed duty for which
they are entitled to additional pay amd doubt exists only as to the
particular day. or hours on which the qualifying work was parformed this
Office has approved jayment therefor tLaed upon the most reasonable esti-
mate after conoidsration of all available records. See 50 Comp. Otn. 767
(1971) end B-150646, 1-178272, letters dated Hay 29, 1973, and Octobor 10l
1973, copies encloued.

In view of the above additional environuental differential payments
my in tie instant cams be processed adminiutratively in accordance with
the decisions cited.

Sincirely yours,

1'. FKoJler

Comptroller General
of the United States

t1~ ~ ~~~~~~~~~~_J 




