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COMPTROLLER GENERAL OF THE UNITED STATES '
WACHINGTON, D.C. 20848 ,‘*9

B-170182 4 - Daceaber 26, 1973

Thea Ylonorable ¢
Tbe Secretary of the Navy 4

Dear Yir, Secretary;

We have for considaration a litter from the Prenident, Fedoral .,
Fnployees Matal Trades Council, Box 2195, Vallejo, Califorrnia, conzerning
the entitlenent of certnin wuge grade employees of the Mare Ialaud laval
Bhipyard to additional payments of environmental difforential under sub-
chapter 58-7 and Appendix { of Federal Persnnnel Manual (FPHM) Supple-
ment 532~1, The issuc of their entitlement is the subject of a report
from your Office of Civilian Hanaganant dated October 23, 1973, veference
OCMM 01A/5321:brf,

The employeen involved are painters who, in tha course of thair
duties, perform work from persomnel boxes suapendad from cranes, On
or about July 13, 1971, seven painters initiated a grievance, claiming
catitlement to payment of an environmentsl differential for such work
in aczordance with Appendix J which, in pertinent part, authorizesp pay-

o, pent of a 25 percent differential for work at a height of less than

AN 100 feet above tha ground, deck, f£loor or roof, or from the bottom of
a tank or pit "“4{f the footing is unsure or the structure is unstable,"
After attempts to adjust the grievance proved fruitlean the parties
invoked the contractual arbitration procedure,

On January 12, 1972, Mr, Wayne L. McNaughton, Arbitrntoz. rendered
an svard and opinion holding that the ewployses had established en-
titlemont, in accordance with the criteria set forth at Appendix J, to
payment of an environmental difforentinl of 25 percent for work at
"lanaar heights." Ie held them @o entitled "as of the start of the
nearest pay pcriod" following Jdate of award.

On Jaunuary 21, 1972, the Mara Island Neval Shipyard acknowledged
that it would mccept ths award, The Federal Emuployees Motal Trades
Council, howevar, potitioned the Federal Labor Ralations Council for
review of the arbitrator's suward insofar as it restricted payment of
ths differential to the parind subssquent to avard, In its patition,
the Trades Council arguas that! '

Y# & & tha Arbitrator in FLRC 72A~14 * % #
oxceeded hiis authority when hc reatiicted the parment
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to the period following his decisiom, since the hazard

vas found to exist at the time of the decision, and was

evidance of past and current performance, In this con- -
text, the pay was payable for all periods of hazard sar,
existing after the authority to pay was enunciated, K
Thic being true, the Arbitrator's act in denying pay
for cha past hazardous work, was in conflict with his
decisicn stating it was hazavdous aud pay therefor was
payabla, * # W

By letter dated July 10, 1972, the Pederai Labor Ralations Council dented
the petition for review holding that the appeal had been untimely filed,

The propricty of the arhitrator's limitation of entitlement to
perivds aftex the date of award, January 12, 1972, is hare questioned
in view of thia fact that Appendix J lists November 1, 1970, as the effective
date for paymenr of thu 25 percent differential for high work including
work at lesser heights than 100 feet,

No excnptiéﬁ is taken by your department to tha arbitrator's finding
that work from personnel boxes constitutes high work at a lesiser height
within the criteria set forth at Appendix J, Subchapter 88-7g(3) of
¥PM Supplement 532-1 provides for determination of whether a particular
situation comes within tha standards set forth for payment of the
differential as followss

"(3) Nothing in this section shall praclude
negotiations through the collective hargaining
process for determining tha coverage of additional
Jocel situations undar appropriate categories ia
appendix J or for determining additional categories
not inciuded in appendix J for which environmental
difforential is considered to warrant referral to
the Comuisaion for prior approval as in (2) above,"

In view of the reservation of that detarmination to thea collective
bargaining process, wea defer to tha arbitrator's deterw ‘nation as to
the coverage by Appendix J of the particular work here in question
insofar as we find that determination not subject to laws or regulations
vhich would coupal a differeant result,

The question of the affective date for payment of an enviroomental
differential for & situation within one of the categories sat forth at
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Appendix J which 48 not identified,until suhsequent to November 1, 1970,
is addrassed in Attachment 2 tu FPM Latter 532-19, January 14, 1971, as
follows: - T :

"9, Question, As of November 1, 1970, an employes is E

-exposed to -a -wituation under one of the categories sny . .
forth in Appendix J, However, an exampla within & '
category (such as an example of Dirty Work) is not

identified until &after Novenmber 1, 1970, Will payment
of tha differential for the new exampla be prospective
after identificatiun of the exawpla, or retroactive to
the firat pay perind beginning on or aftor November 1,

19707

"Ansvar, 7he examples in Appecdix J illustrate situations
for which differcatials are required to be paid, If a
differential is authorized for a particular category on
Novembar 1, 1970, and the employee in fact is cxposed to
a situation under that catepory but the agency does not
ddentify the wituation to the category ymtil a luter
date, the employesa is entitled to the differential
retroactive to Novenber i, The employee would uof course
vaeceive the differential (under Part I or Pact II) only
for those periode the agency determinas he was, in fact,

. axpcsed to tha gituation for which the environmental

'~ di{fferential is suthorized."

Although the FFM Letter which coitains the above-quoted question aml
ansver has been superscded by inclusion in FPM Supplement 532-1 pnd ths
particular language doea not appear therein, it nevorthelecas indicates
the Civil Servicu Uommission's interprotation of its statenent at
Appendix J that the effective date for payment of an environmental
differentisal for high vork including work ct a lesser height is
Novenbar 1 » 1970,

Az t0o the effact of an arbitration award which 4s not in keepiog
with controlling levs and regulations, we point out that the gpplicsble ,
Executive order and Department of Defense regulations provide that applicabl
lzws and regulations will be controlling over the labor management apvrea~
ment. B8es section 12(a), Executive Ordex 11491, Uctnber 29, 1969, as
ananded by Executive Order 11616, August 26, 1971; paragraphs VIl B.3.s¢
and VIIX E.1 of Departwenc of Defeuse Directivas 1426,1, In that the
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subjact of payment of environmental differential for a subsequently
identified hazard has bhesn clesarly addressed Ly the Civil Bervice .
Comaission in interpreting ite own regulation, we find the arbitrator's
prospactive linitation of payment confrary to existing law and regu-, -
lation, and thus without effect, Hee also B-16)1901, Yay 2, 1973, copy’
enclosed, wherein we held that an environmental differential payable
for a hazard ideatified through arbitration subsequent to November-'l,
1970, could not be limited to payment prospectively from the date rhe
arbitrator detesmined that arbitration had been requested by the parties.

Negarding the smounts of additional differentinl to which employess
ara ertitled for tha period fron loveaber 1, 1970, through January 12,
1972, we noto that letter dated October 23, 1973, frim the 0ffice of
Civilian Manpower Management stazest

"% & & Wa have been lnformed by tha Mare Island Naval

Shipyard that there are no records which identify

employees with tha particular work operation or paridds

of exposure prior to the date of the applicable ar-

bitration avard, Tho ordinary system for identifying

such work for pay is to annotate time sheets, Tharn

vas no regular system in exiatenco to record auch work

" at that time, & & a" -

Wa recognize that tha determivation of the amounts dus poses a diffirult
problem becauze of the lack of records, However, in cases vhere it is
known that over a period of time employaes have performed duty for which
they are entitled to additional pay and doubt exists only as to the
particular days ox hours on which the qualifying work was puerformad this
Office has approved payment therefor Lased upon the most ressonable esti-
mate after consideration of all available records, Sec 50 Comp, Gen., 767
(1971) ond B-150646, B-176272, lettaxrs dated May 29, 1973, snd October 10,
1973, copies enclosed,

In view of the above additional envirvonuental differential payments
may in tlis instant csas be processed administratively in accordance with ,
the decisions cited.

Sincaraly yours,
"R, ¥, Keller

)
Dopity) Comptroller General

of the Unitad States
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