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esteblishing the restrictions under which the energy agency
planﬁeﬁ co negoglate changes to the existing contr=ct did

noet clearly delineate how the project would be munaged. He
¥ere conzarned over the ambiguous language regezrding projec
responsibilities and management. At that time, eﬂexgy sgen y
officials said that the proprosed modified contract would

make it clear that the energy agency would manzge the pro-
ject throucn a single Governrent-utility-staffed organi-
zation,

The proposed modified contract clerified some of the
arbigquities we were concerned about: however, the role that
“he corporation®s board of directors will have in managinag

proliect is still subject to interpretation. Also,
35ugh specific language alleowino project termination Gue
y changes in the reference design has been deleted, a cec-

c.on in the proposed contract may still allow the project
£to be tetminated because of a project delay caused by a
design cnange reguired for licensing. 1In addition, we are
concerned that the project's integrated managezent orgaeni-
zation could lead Lo a gitvation where private individuals
would function under the supervision of Federal employees
in & manne: inconslistent with the Federal personnel laws.

Energy agency .fficials disagree that the corperation®
management role ne.ds to be clarified or thet the contract
includes anv unnecessary termination criteria. According to
the off;c:ais, 2ll rarties to the contre * clearly under-
stand that the energy agency is complete. responsible for
managing the p.cject and that the manacexcnt arringement
recarding private employees is legal and in accordance with
the documents submitted to the Congress in April 1975. We
ware informed that much of the contract languzije we were
concerned about resulted from compromices reached during
necctiations., However, formal records establishing the
intent of the parties were not prepared and thus were not
aveilable for our review.

g
1

It seems that the energy agency’s inabilitv to obtain,
durirg the negotiation process, the corporation's agreenent
{1} on more specific language defining the role that the
corporacicn's board of directors will have in managing the
project <nd 2) that any design chéange recguired for licens-
ing would not be a basis for preject terminaticen fore-
shadows even more serious problems if the enercgy agency
attempts to exercise its manacement prerogative guring
performance of the contract. Therefore, we recommend that
the Administrater of the Energy Research and Development -
Adminisiration negotiate with the other parties to the
contract to revise the proposed modified contract so that @2\
it (1) more clearly states tne extent of the corporation's

2
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involvement in managing the project, {2) eliminates opticns
rermitting contract terminati n because of project cdelays
cauced by design changes to meet llcenblng reouire ents
i
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and {3) includes rrovicsions penelizing privace part
exmvloyeas if they are involved in conflict of inter
tribery, and/cr graft in relation to the project.
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§£E§EX-§E§’~ESXLE_EQEE,_E_EEQQE&*__%55%5
DIMINISHED_BY THE ROLE_OF THE_CORPCRATION'S
SORFD_OF LCIRLCTORS

The proposed modified contract establishzs the project
steering committee to review decisions made by the energy

agency's rroject manager for the corporation boaré of
cirectors and to keep the board informed of all maier pro-
ject matters and activities. The proiect steering commit-
tee 1s copnposed of one beoard member acceptable to the
Tennessee Vallay Authority, one board member acceotable +o
Commonweaith Ediscn, and cone member to represent the energ
agency. The board is composed of two directors fror the
Tennessee Valley Authoritv, twe directors from Lommonwealth
discn, and one director ‘rom Breeder Reactor (orporation.

The proposed mocified contract states:

"After the P¥MC Bozard has announced its positicn
on any matter relctlﬂq to the Project, including
any matter referred to it by PSC, the ERDA
member of PSC or any member of the Board may,

by giving notice within 4§ hours, reserve the
right to refer the matter to t'e heads of ERDA,
CE and TVA within a reasonable time * * * for
their unanimous resolution of the matter. The
heads shall atternt to resolve the matter within
30 cays of the time ¢f referral to them. Upon
unanimous resclution cof the matter by the heads
within the 30-day period, the parties shall be
advised of the decision of the heads which deci-
sion shall be binding upon the parties and

shall be implemented by svpropriate action. In
the event the heads are unable to reach a unan-
imous resolution of the matter within the 30-Gavy
perioa, the Administrator of ERDA shall decide
the matter consistent with the Principal Preject
Cbjectives and the contractusal rights and
oblijaticns of the parties under the contract
and cther Principal P[?jeCL Agreenents.

¢
'

|
It seems that injthe event of a disagreement between
the board and the pcoject mbpnager, this section of the
i
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proposed contract may be subject to interpretaticn as t
whether “he board'c announced position or the project
manager 's initial decision prevails. Qur inteipretation

is thst the board's announced position would prevail unless
the energy agency's member on the project steering commit-
tee disagr~es with a position taken by the becaré ané, by
¢iving notice within 48 hours, reserves the right to z2vpeal

L

the matter for review bv & group composed of the Chairman

or President of Commonwealth Edison, th2 Chairman or
desigrated Director of the Tennessee Valley Ruthority, and
the Adminastrator of the Energy Research and Teveloprent
2aminescretion. This group has 30 dave to rea  a unanimous
€21ision which would be binding on 211 parties. If 2z
unanimous decision is not reached, the AZdministrator decide
the ' atter. &hile a decision is being appealed, work con-
tinues on the oroject in accordance with the prroject

inznager 's original decision.

. Our concern is that the po°51ble interrretation of the
centract permitting the board's anncunced position to Lre-
veil OV“I the project manager s decision wouid be incon-

sistent with the energy agency's respensibilities for
manec1nq the project and ceuid diminish the projzsct manhager's
ability to effectively manage the preoiect.,

Energy egency officials believe that this section of
the contract would not allow the board's pocition to prevail
over & decision made by the project mansger. They interpret
this section to mean that the board snnounces its positicn
on any matter, and, if che project manager Goes not agree
with this position, the manager's initial decision would
stand and thz board would have to appeal the matter.

This difference of interpretation further indicates
that some clarification is needed. We recognize that the
board, as the overseer of utility funds, needs to be abple
to monitor the project and protect the utilities® inVﬂstnent,
in the event of dicagreement, it should be zfforded opportu-
nities to expeditiously appeal such decisions. A rev;sxon
to the proposed modified contract clearly indiczting that
the burden of appeal is on the bosrd would be a2 change
consistent with the energy agency's role as project manager.

PROuE(.' TERMINATION Mr\" ESULT RCF‘E SIC\‘

The proposed modified contract provides that the four
contracting parties and the Breeder Feactor Corporation may
terminate the project if the energy agency fails to secure
any necessary governmental permit, license, authorization,
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or aoprova: for constructing cor orerating the plant within

6 months o the approved schedule dete for these actions,
thus sericusly delaviag or hindering the project. Ailthough
the energy sgency can Initiate changes to project schedules
to azllow feor delays, if the project is delaved and the
participating partners do act agree to changing the schedule,
the project way ke terminated.

The rroject is proceeding slower than specified in tle
energy agency reference project schedule. For e¥=uple
criticalitv', whicl was oriscinzllv anticipated in July 1382,
is not exg cted urtil October 1%83, & celay c¢f 15 wonths.
The refe:ence project schedule glso set milestorne dates for
receiving the Nuclear Regulatory Commission's Limited Vork
Authorization {September 1375} and Construction Permit
{Aucust 1376). The energv agency currently expscts that
these perrites will not be issued until November 139786 and
Julv 1977, respectrively. 1In view of current eostimates of
the project's progress, it apcears that the project ray be
susceptible to additicnal delavs and therefcre ternindon.

v be met if the Clinch River

The ternination criterion rwa
Breecer Fezctor 1s required te be redesigned to accomrocate
the consec.ences of a core disrugtive accident. The kuclear
Regtlatory Commission oel‘eves that such an accident, althcush
unlikely, is rossible ard should be provided for in designing
the reactor. Accornoaatlon 2f a core disruptive accident,
according to the Nuclear Regulatory Commission, may necessi-

tate 3ddaiticn2l features,; cuch as a rore catcherl2. The
current reference design Coes not provide for a core catcher.
The energy agency hes started work on an alternative plant
design which includes a ceore catcher if ongoing research and
developrent fails tc show thaet a core catcher is not needed.

There are scronc indications that the vtility partici-
pants are opposad to including a core catcher im the Clinch
River Breeder KReactor design. It seems likely that if s
Nuclear Fegulatory Commissiecn ruling reguires & core catcher
to be added to the design, the prciect may be seriously
delaved by more than 6 months bevcend the energy agzncy's

i .
The state of a reactor sustain "10 a8 chain reaction.

ZA core catcher is a device b=iow or within the reactor
vessel whkich, in the event cof 2z core Gisruptive accident,
will spread out the core debl:s. This would rrevent
material from reforming into & mass cepable of a chain
reaction and prevent core residue from melting through
the bottom of the reactor.
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approved schedule. The participating perties could then
initizte termination proceedings.

n this instance is that alithough license-
obiective of the proposed modified con-
in the reference desgicn recuired for Nuclear
jon licensing-~while no longer a specific
ulnatz n--may seriocusly dgelay the project

rrinating the preject. ’

Energy &gency off:cials stated that although this
termination critericon provides a method for private parties
to terminate the project in the event of a delay caused by
a major desicgn change, it also provides the energy agency
with ¢ methoc to terminate the project if design changes
regrired by the Nucleer Fegulatory Commission make ithe cost
cf the project unreaccnacle.

we believe that, because licensezbility is a p;lnc1
project objective, the proposed contract should be revised
to prevent any ot the vwerticipating parvies froh termineting
the project kbecause of project delavz caused by changes in
the design te meeting license requirements.

KAY hCT bE FEnSIBLE

The propos2d contract assigns the energy agency tie
responsibility “or manag:nq and carrying out the Clinch
River Breeder Reactor preject; however, the contract alse
states that the energy egency is to "manage and cerry out
the project througn an integrated project wenagement
organization.™ 7To carry out its functions, under normal
circumstances, the energy agency is required to use Govern-
ment employees, appointed and compensateu in accordance
with civil service and classification laws. However, where
it is ecoromical, feasible, or necescary due to vnusual
circumetences, non-Government personnel can be emploved
under a "proper contrectual arrangeszent."™ A proper coatract
for such an arrangemenit between Government and non-Government
personnel is cne in which performence reauirements are
established in the contract and the relationship is not that
of an employer to an esplovee.

b

The proposed modified contract, negotiated after the
criteria were submitted by tne enerygy acgency to the Joint
Committee, prov10ee that tha integrate¢ project management
crganization is to be.comprised of perscnnel from the
energy agency, the corporation. and the utility industry.
including corporationkand uEility personnel is considered

!

3
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necessaty to achieve the proiect's objectives of dermonsérating
the commercial value of breeder icactors an¢ of providing a
breczd base of experience and information iwpsrtant for utility
operation of such plants. CQur concern centers on the arrange-
ment established in the groposed redified contract.

Three criteria, established by 5 U.S.C. 2105(a}, are
ucsed to determine whiether any emplecyer—-emplovee relationship
exists between the Federai Governsent and ermployees of &
non-Governnental concern. The most important criterion con-
cerns a Feceral officer or employees supervising a contractor
ewployee during the performance oif his duties. The other

riteria are performance of & Federzl funciion ané proper
appointment of the individual to the Federal service.

The proposed arrangement involves a detaziled integrated
management organization. The energy zgency said that
corporation representatives would occupy & cf the 19 top
positions in the integrated project ransgement organization.
The corporation will also be able to nowinate corporatiun
ard utility personnel fci: these key positicons {wnhich are
designated by the project steering committee} in the organi-
zation. While the energv zoency hes the right to epproves or
reject the nominees, this right ghail be exercised only after
consultation with the corvorstion. The energy acency is also
reguired to make a2 reasonable number of staff positions
available to corporation and utility per-onnel. Approximately
70 of the estirated 200 veople in the project organizatiocn
will be energy agency personnel. The other 130 merbers of
the organization will be either corporation or utility
employees, At the corporation's reguest, the eneray agency
will allow various corporztion and vtility personnel accept-
able to .the energy agencv to participate in the maragement
organization for education and trezining purposes. The
ccrporation will be responsible for the salaries and related
costs associated with utility percornel in the marnagement
-organization. HMcreover, while the project is a cooperative
arrangerent, the “urds involwved are primarily Federal, and
the Administratior 1s responsible for project wanagement.

We ere concerned that tle energy agency®s proposed
management arrangement could lead to & situation where the
private employees are being directly supervised by Federsl
erployees in their dav-to-dav project duties. We nave
considered relationcships which are tantamount to that of
an empleyer and an emplovee 5s being in coenflict with the
system of Federal personnel laws.

Energv agency officials szid that the private partici-
pants' employvees would undertake technical duties, hardware

BEST DOCUMENT AVAILABLE
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Cevelopment ané related scientific work., 7Theses employees
would be given a task to do and would be reguired to do it
on their ownh Any contact between Federal znd non~Federal
employees would be to clarify a task. Energy agency offi-
ciels s;ate that there wculd be no daily review Dy energy
agency officials and that they wouid control work on a broad
basis only. It also appezsrs that the private participants
wouid be reguired to furnish their own tools and eguipment.

d
h
1
£

Energy agency Officials maintzin that the private par-
ticipates' employees will function zs erployees of its
prime contractor--the Project Mangezent Ceorporation. If
this arrangerent impairs the feasib‘l;ty of proapt per-
formance of rroject objectives and lesads teo direct and
Getailed supervicion of private emnioyees by energy agency
personnel, it could establish & relationship which should
be under the Federal perscnnel laws.

D oer

At thigs time, we believe that the private participants’
employees canrot he considered emplcyees under 5 U.S.C.
2185(a). Accordingly, the private participants’ employees
would not be subject to the provisions cf title 18 of the
United States Code for bribery, grzft, or confiict of
interest, since those provisions cencern zctual Federal
employees. W¥hile the coniract does contain certain pro-
vicions concerning conflict of interest and related matters,
they could not be construed as substitutes for the pro-
visions of titl 8. This situaticn might be resolved by

cntract cffective provisions penalizing
involvement in conflict of interesi, bribery, and/or araft
situations.

The contents of this report were gdiscussed with energy
agency officials and their comments were incorporated where
appropriate., We are sending a ccpy of this report to the
Chairman and Vice Chairmen of the Joint Committee on Atemic
Energy.

We invite your attention to the fact trat this report
containeg reccammendations to the Administrator of the Energy
Research and Development Administreticn. As you know,
section 236 of the Legislative Reorganizaticn Act of 1970
reguires the nead of a Feceral agency to submit a written
statement on actions taken on our recommendations to the
House and Senate Committees on Government Operations not
later then 60 days after “he date 0of the report and to the
House and Serate Committees on Appropristicns with the
agency's first reguest for appropriations mzde more than
60 cays after the date of the report. We will be in touch
with vour office in the near {uture to arrange for release

8 i
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of the report £o that the reguirexenis of section 236 can
be set in moticn.

Sincerely yours,

T A it

Comptroller General
cf the United States

" BEST DOCUMENT AVAILABLE






