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éOMFTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 10348

B-177170

The Honorable Frank E. Moss, Chairnan
Subcommittee for Consumers '
Committee on Commerce SR T
United States Senate

Dear Mr. Chairman:

This is our report on the Department of Agriculture's
administration of marketing orders, particularly the Flerida
tomato marketing order.

We made our review in accordance with your request of
March 15, 1973, and subsequent discussions with your office.
We obtained and have incorporated the Department's comments
in the report.

We do not plan to distribute the report further unless
you agree or publicly announce its contents.

Sincerely yours,

o 7/ >,

Comptroller General
of the United States
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WEY THE TEVIEW WAL MADE

At the Chairman's request, GAO
reviewed how the Denartment of
Aoriculture (USDA) administers
marketing orders, particularly
the Florida tomato marketing
order. In addition, GAD re-
viewed the administration of
one marketinq order for celery
and four for oranqges,

At lune 30, 1974, there were
48 marketing orders or mar-
ketina aqreements in effect
for fresh fruits, veqgetables,
and nuts. QDuring fiscal year
1974, these orders and agree-
ments covered commodities
valued at about §3.2 billieon
at the farm level; the six
orders GAD reviewed covered
comnodities valued at about
$876 million at the farm
level. ) .

As requested, GAD

--eygmined into the
manne~ in which USDA
considers consumer in-
terests and coordinates
w.th other Federal acen-
ciers in administering
market orderc:

--ascertained whether USDA
or onthers had researched
the effects of marketing
orcers on retail prices,

Year Sheet. Upen remonal, the repart
cover date shoutd be noled nereon,

ADMINISTRATIOY OF MARKETING
ORDERS FOR FRESH FRUITS AND
VEGETABLES

Agqricultural Marketing Service
Cepartment of Agriculture
E-177170

~-ascertained whether any
research had been done
or whether efforts had
been rade to find alter-
natives to marketing
orders that would in-
crease benefits to con~
sumers without seriously
jeopardizing producers’
interests, and

--ingquired into factors
affecting tomato quality.

FINDINGS AND CONCLUSIONS

The Agricultural Marketing
Aqreement Act of 1937 iutksrizes
the Secretary of Agriculture to
issue, and “rom time to time
amend, marketing orders requ-
lating the handling of specified
agricultural commodities so as
to

--establish and maintain
such orderly marketing
conditions as will es-
tablich parity prices te
farmers (parity is in-
tended to give a unit of
an aaricultural commodity
the same purchasing power
for other qoods and ser-
vices as it held in the
base period, 1910-14},

--protect the interest of
the consumer by prohib-
iting anv marketina-
order antion which would

BEST DOCURERT AvanasiF



keep prices to farmers
ahave parity, and
~--provide, in the inter-
ests of farmers and
consumers, an oroerly
flow to market of the
commodity being regu-
jated to avnid un-
reasonable fluctuation

in supnlies and prices.

(See p. 2.)

Requlatory actiors under mar-
keting orders generally take
the form of shipment requla-
tions which are used to con-
¢rol such matters as the grade
or size of a commodity going
to market;. the rate of flow
or the total amount of a com-
modity going to market; or
the size, capacity, weight,
and dimensions of shipping
containers. (See . 3.)

Ceneiderntion of aorsumersg’
“wtencg*+ and conordination with

otner Federal 2cevcied

The Agricultural Marketing
Agreement Act provides that
the consumers' interest be
protected and that the Secre-
tary qive notice and provide
an opportunity for a public
hearing on all proposed mar-
keting orders. But neither
the act nor USDA's imple-
renting instructions specifi-
cally requira that consumers
narticinate in marketing order
nroceedings.

The Administrative Procedure
Act requires that, before
issuinag or amending requla-
tions (which include shipment
requltations), an agency oub-
lish in the Federal Register
a qgeneral notice of -

A -
¥

ii

requlations or pronosed changes
thereto., The notice is to in-
vite interested oersons to par-
ticipate in the rulemaking
through submission of written
data, views, or arcuments and
sometimes by oral presentations.

The act generally nrovides ex-
emption from aotice procedures
for situvations of emergency

and necessity. When nusing such
expedite procedures, the agency
must determine that the notice
procedure is impracticable,

uniy 2cessary, or contrary to
pubtic interest.

According to USDA, it considers
the consumers' interect in
marketing order proceedinas

--by evaluating each pro-
pesed action's effect
on prices, relative to
parity;

--by publishing rulemaking
notices in the Federal
feqister, unless imprac-.
ticable; and

~-by maintaininn an
efficient marketing sys=-
tem to help insure a
dependable supply of
quality products,

GAOQ, which reviewed actions
under the six marketing orders
since 1968, noted that USDA had
pubiished rulemakinn notices in
the Federal Register~-which
invited interested persons to
submit written comments--in
formulating and issuing initial
or early-season shipment requ-
lations under the four marketing
orders which used such requla-
tions. Rulemaking was not
required on the seasoral mar-
keting policies proposed under
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two of the oranae marketing

- orders,

USDA published rulemaking
notices during marketing
seasons in foermulating and

. issuing amendments to ship-
ment requlations in only a
few cases. USDA officials
sa{d that publishing rule-
makina notices was not always
practicable because (1) some
amendments needed to be im-
niemented as soon as possible
to adjust for changes in
supply or market conditions
or to maintain prices for
growers or {2) restrictions
had to be reviewed and
changed weekly. They said
the Administrative Procedure
Act authorized exceptions to
publishing notices in such
cases.

USDA‘'s records of material
submitted on actions proposed
under the four marketing
orders for which rulemaking
notices were published showed
that, since 1968,

~--only 4 of over 100
statements concerning
tomato marketing order
actinns were from con-
sumers or cgnsumer
organization repre-
sentatives and

-~--nQ Cconsumers Or con-
sumer "rganization
renresgntgtives had
submittad statements
reqardina actions
under the celery mar-
keting order or the
two orange marketinag
orders,

Accordinag to USDA officials,
all material submitted during

‘rulemaking is considered in

the decisionmakinag process.
(See p. 11.)

The Aqricultural Marketing
Aqgreement Act does not require
USDA to cocerdinate with other
Federal agencies ia formulating
or administering marketing
orders, and there are no con-
tinuing arranaements for such
coordination, Other agencies,
however, have occasionally
communicated with USDA about
particular aspects of marketing
orders; USDA tells the 0ffice
of Consumer Affairs and the
State Department about pronosed
shipment regqulations under the
Fiorida tomato marketing order;
and from April 1973 uyntil fpril
1974 USDA had an aagreement with
the Cost of Living Council to
obtain its concurrence on nro-
posed supply restrictions.

(See p. 17.)

The 93d Congress considered but
did not enact proposed leqisla-
tion which would have established
a consumer agency to nrotect the
consumers' interest within the
Federal Govenment. The aqency
would have had the authority

to represent the interest of
consumers before Federal aqencies.
The legislation would 3lso have
required other Federal agencies
to notify the consumer agency
of any action heing considered
which «nuld substantially
affect the interest of con-
symers (See p. 0.}

Advocates of lnagiclatian to
create a3 consymer aqarrcy have
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indicated that they will there were alternatives to

introduce similar legislation marketina orders which could be

in the next Congress. Such used to meet the Agricultural

legislation, if enacted and Marketing Aqreement Act‘s ob-

nroperly implemented, could jectives and which would in-

provide more opoortunity for crease the consumers' benefits

considering the consumers' without seriously ieonardizing

interest in formulating and producers' interests.

administering marketing

orders and shipment vequla- USDA officials said that USDA

tions, (See p. 21.) had not tried to find alterna-
tives to marketinn orders

Pegearch on the ej'iectg [‘f" because it believed that mar-

marketing orders on retail keting orders were as relevant

prices to the needs of farmers today
as they were when the act was

Host USDA research on the passed and that orderly mar-

price effects of marketing keting and price stability

order actions has been di- were desirahle qoals from the

rected at their effects on point of view of both the

farm-level prices. USDA's consumer and the farmer,

and other organizations® re- (See p. 27.)

search on the effect that

farm-Jevel p:ice changes have Factors affeetina torato

on retail prices has been walit

1imited and the results have Ll

been inconclusive. GAQ's review covered four

factors which affect tomato
quality: vitamin content,

An October 8, 1974, the flavor, ethylene gas, and

President anncunced that, as maturity.

nart of the anti-inflation

nroqram, aaricultural market- Although considerable re-

ina nrders would be reviewed search has been done, the results

te eliminate or modifv those are conflicting as to whether

responsiblie for inflated tomatoes harvested at the

prices. Such a review miqght vine-ripe-breaker stage--when

nrogvide more definitive the first pink or yellow color

information on the effects oCcurs-=are much better than

n¥ marketina order actions mature-qreen-harvested

on retail nrices. {See p. 23.) tomatoes in terms of vitamin
content and flavor. (See

Pesearsh done cr e forts made PP. 29 and 31,)

to find alternatives to

Arvotir: ~rdcrs Research has indicated that
tomatoes nicked at the

‘'SDA or other crganizations Fhad mature-creen staqe and

rot done any research or ripened with ethylene gas--

ctydies to determine whether which tomatces also produce

iv

Ven )
e
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naturallv--have about the
same vitamin content and
flavor as mature-qreen
tomatoes allowed to ripen on
their own., The Environmental
Protection Agency has
sanctioned the use of
ethylene qgas to promote
ripenina, because it has

been used for many years with
ro anparent adverse effects
on health, (See p. 32.)

There is qgeneral aqreement

that an immature tomato will

be deficient in both vitamin
content and flavor. Because

" it is very difficult to dis-
tinquish immature tomatoes from
mature-areen tomatoes by ex-
ternal appearance alone, some
immature tomatoes may have
rearhed the market. This has
led to some of the controversy
relating to .the quaiity of
Fiorida-grown tomatoes, It is
not known, however, whether the
quantity of such tomatnes

BEST DOgypyey
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rea~hing the m:-.rket has posed
a major problem for consumers.
{See p. 33.)

The Agrice).ural Research Ser-
vice is testina a device which
may help in detecting immature
tomatoes before they reach the
consumer, The Service is also
measurine the vitamin content
of tomatoes at different
stages of maturity. (See

p. 37.)

AGENTY COMMENTS AND UNRESOLVED
TSSUFS

USDA said that the report
reasonably nortrayed operations
under the marketing order pro-
qram. USDA also said that it
believed consumers had a
significant stake in the
maintenance of orderly food
marketing, which is the basic
qoal of the marketing order
proaram, (See p. 22.)
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CHAPTER 1

INTRCDUCTION

The Chairman, Subcommittee for Consumers, Senate Com—
mittee on Commerce, requested that we review how the U.S.
Department of Agriculture (USDA) administers marketing’
orders,l particularly the Florida tomato marketing order.
(See app. I.) In discussions with the Chairman's office,
we were asked to:

l. Examine into the manner in which USDA considers
consumer interests and coordinates with other
Federal agencies in administering marketing orders.

2. Ascertain whetlier USDA or others had researched
the effects of marketing orders on retail prices.

3. Ascertain whether any research had been done or
whether efforts had oeen made to find alternatives
to marketing orders that would increase benefits tn
consumers without seriously jeopardizing producers'
interests.

4. 1Inquire into factors affecting tomato quality.

In addition to reviewing the administration of the Florida
tomato marxeting order, we reviewed the administration of
one marketing order for celery and four for oranges.

At June 30, 1974, there were 48 marketing orders or
marketing agrecments in effect for fresh fruits, vegetables,
and nuts. (See app. II.) During fiscal year 1974, these
orders and agreerents covered agricultural commodities
valued at about $3.2 billion at the farm level; the six
orders we reviewed covered commodities valued at about $876
million at the farm level.

The Secretary of Agriculture is responsible for admin-

ister.iag marketing orders and agreements. The Fruit and

1 Marketing orders are enablind decuments which provide the

authority for regulating the handling of agricultural
commodities.

BEST DOCUMERT AVAILABLE
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Vegetable Division of USDA's Agricultural Marketing Service
(AMS) administers the marketing orders and agreements dis=
cussed in this report.

MARKETING ORDERS AND AGREEMENTS

The Agricultural Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601}, authorizes marketing crders and
agreements. It was enacted to help relieve the depressed
economic conditions in the agricultural sector during the

1930s.

The act (7 U.S.C. 602) declared the policy of tha
Congress to be:

" (1) Through the exexrcise of the powers conferred
upon the Secretary of Agriculture undexr this
chapter, to establish and maintain such ordecrly
marketing conditions for agricultural commodities
in interstate commerce as will establish, as the
prices to farmers, parit prices * %* ¥,

"(2) To protect the interest of the consumer by
(a) approaching the level of prices which it is
declared to be the policy of Congress to estab-
lish * * * by gradual correction of the current
level at as rapid a rate as the Secretary of
Agriculture deems to be in the public interest
and feasible in view of the current consumptive
demand in domestic and foreign markets, and (b)
authorizing no action under this chapter which
has for its purpose the maintenance of prices to
farmers above the level which it is declared to
be thez policy of Congress to establish * % * ¢

* * * * *

"(4) * * * to establish and maintain such orderly
marketing conditions for any agricultural com=-
modity * * * [as enumerated in the act} as will?

1 parity is intended to give a unit of an agricultural com=-
mcdity the same purchasing power for other goods and services
Az 1t held in the base period, 1910-14.

BEST DOCUMENT pvan amip 2



provide, in the interests of producers and con-
sumers, an orderly flow of the supply thereof to
market throughout its normal marketing season to
avoid unreasonable fluctuations in supplies and
prices."

To effect the declared policy, the act (7 U.S.C. 608b)}

authorizes the Secretary:

“ % % * after due notice and opportunity for
processors, producers, associations of producers,
and others engaged in the harndling of any agricul=-
tural commodity or product thereof, only with
respect to such handling as is in the current of
interstate or foreign commerce or which . rectly
burdens, obstructs, or affects, interstate or
foreign commerce in such commodity or product
thereof."

The act (7 U.S.C. 608c(l)) also authorizes the Secre-

tary, after giving due notice of and an opportunity for a
hearing, to:

" % * * jssuz, and from time to time amend,
orders applicable to processors, assoclations of
producers, and others engaged in the handling of

any agricultural commodity or product thereof
* * k"

The act (7 U.S.C. 608c(2}) identifies the commodities

and products thereof which marketing orders can regulate.

Some of the regulatorycontrolswhich the act (7 L.S.C.

60Bc (6)) authorizes are

BEST Dozt
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Via.

—--quality restrictions used to control the grade or
size of a commodity going to market:

-~gquantity restrictions used to control the rate of
flow or the total amount of a commodity going to
market;:

T Avanagi 3
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-=-container restrictions used to control size, capac-
ity, weight, and dimensions of shipping containers;

~-allotment restrictions uscd fc contre’ *+he nmount of
a commodity which a handler may (1) purchase from or
handle on behalf of any and all producers during a
specified period or (2) market or transport to
market; and

~-~reserve restrictions used to establish reserve pools
of a commedity and to provide for the equitable dis-
tribution of the net return derived from the sale of
such reserve pools.

The act (7 U.S.C. 608e({l)) regquires that, whenever a
marketing order is issued for certain specified commodities,
any terms regulating the grade, size, quality, or maturity
of the commodity must alsc apply to imports. Appendix II
lists the regulatory provisions authorized under marketing
orders and agreements in effect at June 30, 1974, for fresh
fruits, vegetables, and nuts.

Marketing orders and marketing agreements are geucral-
ly considered synonymous. Marketing orders for fresh fruits,
vegctables, and nuts are rarely issucd without a marketing
agreement and vice versa. When both arec used, their terms
are identical; when approved by the Secretary, both have the
force and effect of law. The basic difference between mar-
keting orders and agreements is that orders are binding on
all handlers in the relevant production arca but agreements
are binding only on those handlers who sign the agreements.

Once the Secretary issues marketing orders for agricul-
tural commodities, they are valid until terminated. They
can apply only to commodities listed in the act {7 uU.s.C.
608c (2}} and must be limited to the smallest production
area which the Secretary finds practicable to achieve the
policy of the act. The act (7 U.S.C. 608b) specifically
exempts the making of marketing agreements with the Secre-~
tary from the provisions of antitrust laws, The Supren-=
Court of the United States has extended the same exempticn

BEST DCCUIENT AvAN R & .
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to maiketing orders which are otherwise valid under the
provisions of the act.

Hereinaft=r, both marketing orders and narketing agree-
ments are referred to as marketing orders.

ADMINISTRATION OF MARKETING ORDERS

The act (7 U.S.C. 608c (7)) authorizes the Secretary to
establish an agency or agencies for each order to

--administer the order according to its terms ané pro-
vi-ions;

--make rules and regulations to effect the terms and
provisions of the order:;

~-receive, investigate, and report to the Secretary
complaints of violations of the order; and

-~recommend to the Secretary amendments to the order.

These agencies are generally referred to as industry admin-
istrative committees and are usually made up of producers
and handlers.

The marketing orders, published as USDA regulations,
specify the composition of each industry administrative
committee. For example, each of the 12 members of the
Florida Tomato Committee must be an individual producer or
an officer or employee of a corporate producer. Each of the
15 members of the Florida Celery Committee must be a prc-
ducer, an employee of a producer, a handler, or an employee
of a handlcr. Of the 1l members of the Valencia Orange
Administrative Committee, 6 must be growers:; 4 must be
handlers; and 1, to be selected by the other 10, cannot be
a grower or a handler or an employee, agent, or representa-
tive of a grower or a handler. o

USDA officials told us that, because of the frequent
need to issue periodic regulations to maintain orderly

1 United states v. Rock Roval Co-Op, 307 U.S. 533 (1939)
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marketing conditions, it would he impracticable for USDA to
administer these marketing orders without the assistance
and participation of the industry administrative committees.
They said also that the producers and handlers were in the
best position vo determine when such regulations might be
necessary.

According to USDA:

-=-aAMS, acting for the Secretary, continually meonitors
marketing order actions.

--AMS representatives attend committee meetings and
proviue guidance and counsel at all stages in the
development of commitiee policies and recommendations.

--The committees recommend actions; but the Secretary
selects committee members, receives committee recom-

mendations, and issues regulaticns,

Shipment regqulations

Regulatory actions under marketing orders generally
take the form of shipment regulations. The administrative
committces recommend to the Secretary those shipment regula-
tions deemed necessary to maintain or improve prices pro-
ducers will receive.

The Secretary must approve the proposed shipment regu-~
lations before the administrative committees can implement
them. Upon approval, shipment regulations become part of
the Code of Federal Regulations and have the force and
effect of law.

MARKETING ORDERS REVIEWED

The nature and regulatorv aspects of the six marketing
orders we reviewed are discussed DHelow.

Florida tomato marketing®order

During the winter seascn (November to Jume} Florida
and Mexico supply most of the fresh tomatoes marketed in
the United States. Of the total amount of tomatoes shipped-
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to U.5. markets from Florida and Mexico during the 1972-73
winter season, Florida shipped about 52 percent and Mexico
48 percent.

The Secretary issucd the Florida tomato marketing
order in 1955. The order authorized the use of grade, size,
maturity, quality, and packaging restrictions. Shipment
regulations were implemented under the order until 1959.
There was no regulatory activity under the order from 1959
until the fall of 1968 when shipment regulations were imple-
mented to control the grade and size of tomatoes. As the
act reguires, the regulations also apply to imported
tomatoes.

Fresh tomatoes are marketed according to their sizes
and USDA grades. USDA grades for fresh tomatoes range from
U.S. No. 1 to U.S. No. 3 and are based on such physical
appearance factors as shape, firmness, smoothness, maturity,
and the absence of decay o other damage. Following are
tomato~size designations,

Size designation Diameter (inches)
From To

7x8 (extra small) 1-28/32 2-4/32
7x7 (small) 2-4/32 2-9/32
6x7 (medium) 2-9/32 2-17/32
6x6 (large} z=-17/32 2-28/32
5x6 and 5x5

(extra large} 2-28/32 3-15/32
4x5 {(maximum large) 3-15/32 -

Except for part of the 1970-7! season and all the 1971~
72 scason, size and grade restrictions have been uscd each
season since 1968 to keep tomatoes less than 1-28/32 inch.s
in diameter off the fresh-winter-tomato markets. Such
restrictions have also beeit used to keep small and cxtra-
small tomatoes off the market in some seasons. See appendix
IIT for a chronology of the Florida tomato marketing order
shipment regulations used in the 1968-69 through the 1973~
74 winter seasons.

OCURENT AVAILABLE



During parts of the 1968-69 and 1969-70 seasons, dual-
size restrictions, which set larger minimum shipping sizes
for vine—-ripe tomatoes than for mature-green tomatoes (see
p. 28 for discussion of these terms), were established.
These dual-size restrictions were intended to withhold from
the market proportionate amounts of vine-ripe and mature-
green tomatoes so as to equalize the impact of the restric-
tions between the growers of these tomatoes.

Orancge marketing orders

There are five marketing orders which cover the mar-
keting of U.S.~grown fresh oranges. We reviewed four of
these orders: the Florida citrus order, the Texas crange
and grapefruit order, the Arizona=-California valencia orange
order, and the Arizona-California navel orange order. We
did not review the marketing order for interior Florida
oranges because shipment regulations were not being issued
under this order. The States mentioned in these marketing
orders are the main sources of oranges.

Most of the annual orange crop goes for processing;
only about 18 percent goes for fresh-market consumption. Of
the amount that goes for fresh-market consumption,
California supplies about 58 percent; Florida about 29 per-
cent; and Arizona and Texas about 7 percent each. The regu-
latoxry provisions of the orange marketing orders are general-
ly as follows.

Florida citrus order--This order covers oranges, grape-
fruit, tangerines, and tangelos. Since 1939, the order has
provided for grade and size restrictions and for using
“shipping holidays"--specified periods during the Thanks-
giving and Christmas seasons=-when all shipments are pro-
hibited. These shipping holidays are intended to avoid an
oversupply of Florida citrus fruits during these periods.

Texas orange and grapefruit order-~In effect since 1960,
this order has provided for grade, size, packaging, and con-
tainer restrictions. Oranges imported into the United
Ctates, mostly from Mexico, must meet the same reguirements

plicable to Texas orange shipments. Imported grapefruit
"3t meet the same requirements applicable to those shipped
*..der the Florida citrus order.

t BEST DOCHEIENT AVAI ARLF



Arizona-California valencia orange order--Since 1954,
this order hasg controlled orange supplies by weekly volume
(flow to market) restrictions; size restrictions have also
been used during some seasons. Before shipments begin each
season, the industry administiative committee estimates what
portion of the crop should be used in the fresh-fruit mar-
ket: the processing market:; and for other purposes, such as
export. The committes then develops a schedule of proposed
shipments to fresh-fruit markets for each week of the
season.

During the season the committee meets weekly tu review
currcnt supply-ard-demand conditions in relation to the
schedule of proposed shipments and recommends such adjust-
ments in volume for the following week as it deems advisable.
USDA reviews these recommendations and establishes the

weekly volume to be shipped.

Arizona-California navel orange order--The provisions
of this order, which became effective in 1953, are essen-~
tially the same as those for the valencia orange marketing
order. Before separate orders werec issued for navel and
valencia oranc=s, both were covered by a single marketing
order.

Florida celery marketing order

During the winter season, Florida and California are
the two main sources of fresh celery with zbout 90 to 95
percent of their crops going to the fresh-vegetabie market.
The California celery industry operates without a marketing
order. That portion of the Florida ci-p used for processing
is exempt from the Florida celery marketing order. The
marketing order authorizes the use of producer allotments,
grade, size, pack and container, and flow-to-market restric-
tions.

The Secretary issued the Florida celery marketing order
in 1965 after the Supreme Court of rlorida invalidated the
provisions in the State's marketing order which had author-
ized establishing producer ailotments on the basis of
historical production. According to the court decision,t

lRabin v. Conner, 174 So. 2d 721.
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the practical effect of these allotments was to grant
existing producers a virtual monopoly on the production and
sale of celery and tc deny others the right to freely par-
ticipate in this enterprise.

The Florida celery marketing crder, through an annual
allotment program, sets the quantity of fresh celery each
grower can market. The marketable gquantity is apportioned
among growers on the basis of their sales during the repre-
sentative period, 1953-65.

The marketing order prohibits handlers from purchasing
celery whic’. is not grown within an authorized grower's mar
ketable allotment. USDA states that, although the order
provides an allotment to each grower, it does not regulate
the amount of celery which he may grow but it does regulate
the amount that handlers may acguire from him.

In 1973 a Federal appeals court,l in upholding a
Federal district court ruling, found the celery marketing
order "to be & valid exercise of the Sccretary's statutory
authority.” The appeals court said that the one crucial
difference between the earlier State order and the Federal
order was that the Federal order enabled a new producer to
share in any increase in the celery market.

BEST DOCUMENT AVAILABLE

iChiglades Farm, Ltd. v. Butz, 485 F. 2@ 1125 (5th Cir. 1973)
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CHAPTER 2

USDA‘S CONSIDERATION OF CONSUMERS' INTEREST
AND CCORDINATION WITH CTHER FEDERAL AGENCIES

The Agricultural Marketing Agreement Act provides tha‘’
the consumers' interest be protected and that the Secretary
give notice and provide an opportunity for a hearing on all
proposed marketing orders. But neither the act nor USDA's
implementing instructions specifically require that con-
sumers participate in any marketing order proceedings. The
act's primary purpose is to promote the farmers' interest
in maintaining a strong agricultural sector.

According tc USDA, it considers the consumers' interest
by evaluating each propnsed market.ng ordexr acticn's
effecc on prices, relative to parity; by following established
rulemaking procedures in formulating and issuing marketing
orders and shipment regulations; and by maintaining an
efficient marketing system to help insure a dependable
supply of quality products.

The act does not require USDA to coordinate with other
Federal agencies in formulating or administering marketing
orders and shipment regulations. Other Federal agencies,
however, have occasiunally communicated with USDA about par-
ticular aspects of marketing orders; USDA informs certain
agencies about proposed shipment regulations under the
Florida tomato marketing order; and, until April 1974, USDA
had an agreement with the Cost of Living Council (COLC)
under Executive Order No. 1169501to obtain COLC's concur-
rence on all proposed supply restrictions.

CONSIDERATION OF CONSUMERS' INTEREST

The Agricultural Marketing Agreement Act associates the
irterests of consumers and farmers with the parity concept.
The act states that the farmers' interest is to be protected
through maintenance of orderly markets that will obtain
parity prices for the:ir products. The consumers' interest
is to be protected by prohibiting USDA from taking any
marketing ordar actions which would keep prices to farmers

lIssued on January 11, 1973, as part of phase III of the
Economic Stabilization Program,
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above parity. Tre interests of both are to be protected by
avoiding unreasonable fluctuations in supplies and prices.
The act authorizes the Secretary to issue marketing orders
when he determines that such orders will achieve these
policies.

USDA has interpreted the act as requiring primary con-
gideration of the farmers' interest and views itsg function
under the act as that of protecting farmers' purchasing
power and the value of agricultural assets,l Accordingly,
USDA procedures for formulating marketing orders and ship-
ment regulations do not specifically provide that consumers
participate.

Accorxrding to USDA officials, the consumers' interest is
adequately protected by

~-USDA's evaluating the effects of proposed shipment
regulations on prices, relative to parity, to make
sure average seasonal prices will not exceed parity;

~--the rulemaking procedures followed in reviewing and
approving industry administrative committees' pro-
posals for new marketing orders and the shipment
regulations to be issued under marketing orders; and

~-the maintenance of an efficient marketing system which
gives some assurance of a Jdependable supply of
guality products.

Rulemaking procedures

The Agricultural Marketing Agreement Act (7 U.S.C.
L08¢c(3)) provides that, when the Secretary has reason to

LUsDA's position was supported by a recent decision con-
cerning milk marketing orders. In 1872, the U.S. Court of
Appeals, Ninth Circuit, noted that the Agricultural Mar-
Xctirng Agrecment Act "contains some pious platitudes about
tne interests of consumers,” but that its primary purpose
w3as to protect the purchasing power of farmers. The court
could firnd nowhere in the act an express provision for par-
ticipation by consumers in anv marketing order proceeding.
{Raemussen v, Hardin, 461 r.2d 598, 585 ()th Cirx. 1972)).

12
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-believe that a marketing order will help achie-e the act's
purpose, he is required to give notice of and provide an
opportunity for a public hearing on the proposed order.

Such a Fearing is to determine whether the order is needed

by giving interested parties an opportunity to be heard.

The Secretary will issue a marketing order if he finds, on
the basis of the evidence introduced at public hear:ings, that
such issuance will tend to achieve the act's purpose (7 U.x.C.
608c(4)). .

At the beginning of each marketing season, the adminis-
trative committee for each marketing order generally proposes
initial shipment regulations. The initial requlations are
developed in coraection with each committes's annual market-
ing policy. This marketing policy sets the general course
of action proposed to be taken within the terms of the
marketing order during the coming marketing season and lists
generally the types of restrictions which, if considered
necessary to maintain orderly marketing conditions, could be
used during the season.

The Administrative Procedure Act {8 U.5.C. 553) requires
that, before issuing or amending regulations {which include
shipment regulations and amendments thereto}, a Federal
agency publish a general notirce of the proposed rulemaking
in the Federal Register,l unless persons subject thereto are
named and either personally served or otherwise have actual
notice of the proposed rulemaking.

The act generally provides exemption from notice pro-
cedures for situations of emergency and necessity. When
using such expedite procedures, the agency must determine
that the notice procedure is impracticable, unnecessary, or
contrary to public intecrest.

After notice, the agency is to give interested persons
an copportunity to participate in rulemaking by submitting
written data, views, or arguments with or without opportunity

IThe Federal Register, published for each Federal workday,
makes available to the public Federal agency regulations,
proposed changes to such regulations, and other legal docu-
ments of the cxecutive branch.
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for oral presentation. Each proposed change published in
the Federal Register carries an invitation for participation
through the submission of written data, views, or arguments
and sometimes by oral presentations.

After considering the relevant material presented, the
agency is to incorporate in the adopted rule &z concise
general statement of the rule's basis and purpose. The act
also requires that the agency give interested porsons the
right to petition for the issuance, amendment, or repeal of
a rule.

Consideration of consumers' interest in
formulating shipment requlations

Since 1968, when the Florida tomato marketing order was
reactivated, USDA has published rulemaking notices for the
initial tomato shipment regulations for all seasons when
shipment regulations were put into effect. USDA has also
published rulemaking notices each season since 1968 on the
‘nitial shipment regulations for the Florida celery marketing
order and the Texas orange and grapefruit marketing orders.

For the Florida citrus marketing order, rulemaxing
notices are not published before the initial shipment regu-
lation is put into effect but, since the 1971-72 season,
they have been published early in the market .ng season.

Under this order, a short-term {15 to 30 days) shipment rcgu-
iation is adopted without publishing a rulemaking notice
under the expedite procedures of the Administrative Procedure
Act, A notice is then published on a shipment regulation
proposed by the industry committee for the rest of the scason.

The rulemaking notices published on the initial shipment
regulations under the Florida tomato and celery orders and
Texas orange and grapefruit order and on the fcariv-season
shiprent regulations under the Florida citrus order invited
interested parties to submit written data, views, or arguments.

The Arizona-Cal:fornia valencia and navel orange market-
irng orders do not use initial shipment regulations. Instead,
marzeting policies containing schedules of estimated weekly

shiprents for the season are sent to USDA for approval be-
fore thec start of cach marketinog season. (Rulecmaking is not
14

‘BEST DOCUMENT AVAILABLF



conducted on marketing policies.) Each week durirg the
season, the industry committees submit proposed restrictions
which set the quantities of oranges to be marketed. The
proposed quantities may vary from those included in the
marketing policies because of changes in marketing conditions.
USDA considers these weekly quantity restrictions without
publishing rulemaking notices under the expedite proceaurea-
of the Administrative Procedure Act.

At various times during the marketing season, industry
administrative committees propose amendments to initial
shipment re_clations, to adjust supplies, when they estimate
that the supply of a commodity is such that farm prices
would be depressed below an acceptable level. As shown be-
low, rulemaking notices were not always published when such
amendments to the six marketing orders we reviewed were
formvlated and issued.

The Florida Tomato Committee proposed dual=-size restric-
tions on five occasions during the 1968-69 and 1969-70
harvest seascns to reduce the supply of tomatuves and to in-
crease farm-level prices. USDA approved the proposed restric-
tions on four occasions. On the first two occasions, USDA
gave its approval without soliciting the views of othcr in-
terested parties. Accoerding to USDA officials, marketing
conditions on those occasions made it nccessary to implement
the proposed restrictiong as soon as possible and there was
not enough time to solicit the views of interested parties.

On the other two occasions, USDA solicited views of interested
parties.

The Texas orange and grapefruit marketing orier’s
initial shipment regulations have only been amended twice
since 1968--both times during the 1968-69 marketing season.
Rulemaking notices were not published on either of these
amendments. USDA generally cons:idered the amendments to the
Fleorida citrus marketing order's early-season shipment regu-
lations without publishing rulemaking notices.

As noted previocusly, USDA approves the weekly guantity
rest "ictions under the Arizona~California valencia and navel
orange marKeting orders without publishing rulemaking notices.
On the Florida celery marketing order, USDA officials told
us that, except for 1965, the-+first yvear of the celery order

15

BEST DOCUMENT AVAILABLE



Mol vl L

Wi

%I&lmz uE L

vm

it o babud Wl el Hoa

.i'r. W

was in effect, there had been no amendments to the initial
shipment regulations.

USDA officials said that it war not practicable to
publish a notice of every proposed mendment because some
amendments needed to be implemented as soon as possibla to
adjust for changes in supply or market conditions or to
maintain prices for the growers. In other instances restric-
tions had to be reviewed and changed weekly. The officials
said that, in these instances, the exception provision of
+hie Administrative Procedure Act authorized expedite pro-
cedures.

Other USDA officials said that che consumers' interest
was protected by USDA's evaluating the effect the proposed
actions would have on prices, relative to parity. As an
example, the officials said that a tomato shipment restric-
tion would not be approved if USDA estimated that such a
restriction would raise the average seasonal price of tomatoes
above parity.

USDA records showed tnat, for the 1968-69 through 1972-
73 marketing seasons, the range of average seasonal farm

prices for the commodities we reviewed were as follows.

Percent of parity

Florida tomatoes B4 to 99
Florida oranges 41 to 71
Texas oranges 30 to 58
California-Arizona navel oranges 54 to 75
California-Arizona valencia oranges- 47 to 72
Florida celery 59 to 111

During the only season-~1971-~72--when celery prices ex-
cecded parity, no actions wore proposed to amend the initial
shipment regulation under the celery marketing order, so
USDA had no opportunity to evaluate price effects during the
season.

USDA's records of material submitted on actions pro-
rosed under the four marketing orders for which rulemaking
notices were published showed that, since 1968,
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--only 4 of over 100 statements concerning tomato
marketing order actions were from consumers or coné
sumer organization representatives and

-~-no consumers or consumer organizalion representatives
had submitted statements regarding actions under the
celery marketing order or the two orange marketing
orders.

According to USDA, all material submit*ed during rulemaking
is considered in the decisionmaking process.

COORDINATION WITH OTHER FEDERAL AGENCIES

The Agricultural Marketing Agreement Act does not re-
quire USDA to coordinate with other Federal agencies in
formulating or adminis’ering marketing orders. From April
1973 through April 1974 USDA had an agreement with COLC to
obtain its concurrence on proposed supply restrictions.,
Other agencies, such as the Department of Justice; the Fed-
eral Trade Commission (FTC); the Office of Consumer Affairs
{oca}, Department of Health, Education, and Welfare; and the
Council of Economic Advisers, had occasionally communicated
with USDA about particular aspects of marketing orders.

USDA officials told us that there were no continuing
arrangements for coordination with these agencies in formu-
lating or administering marketing orders. USDA, however,
tells OCA and the State Department of procposed shipment roegu-
lations under the Florida tomato marketing order.

COLC

In January 1973, the President's Executive Order No.
11685 established a COLC interagency committee on food to
review Government activities which affect food prices. USDA's
marketing order programs were identified as significant arcas
of concern to COLC. At COLC's request, USDA gave COLC perti-
nent background informaticn on all marketing orders and
agreements in effect at the time.

USBA and COLC agreed that USDA, before it took any
action under a marketing order, would ask COLC to review
each industry administrative committee's marketing plan for

17
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the season and each proposed change that differed markedly
from the plan. USDA also asked for COLC's concurrence on
proposed amendments to shipment regulations.

COLC reviewed each proposed amendment and, if it be-
lieved the amcndment would overly restrict supply, recom-
mended a less restrictive amendment. If USDA and COLC could
not agree on a proposed amendment, they referred the matter
to the interagency committee on food for resclution. This
committee was composed of the Secretaries of the Treasury
and Agriculiure, the Directors of COLC and the Office of
Management and Budget, and a member of the Council of Eco=-
nomic Advisers.

A COLC official told us that, while the arrangement was
in effect, COLC had USDA adopt less restrictive shipment
regulations for several ccamodities. For example, on several
occasions COLC recommended and obtained larger weekly ship-
ments of California navel oranges than those which the in-
dustry administrative committee had proposed and which USDA
had approved. According to USDA and COLC officials, they
referred only one matter to the interagency committee for
resolution,

Ccoordination of activities between USDA and COLC ended
in April 1974 as the Congress did not extend the Economiec
Stabilization Act of 1970, as amended (12 U.S.C. 1904 note)},
under which COLC reviewed proposed marketing order supply
restrictions.

On August 24, 1974, Public Law 93-387 (88 Stat. 750)
created the Council on Wage and Price Stability. Section
3(a)(7) of the law authorizes the Council to review and
appraise the various programs, policies, and activities of
Federal agencies to determine the extent to which those pro-
grams and activities contribute to inflation.

Devartment of Justice

Although no formal arrangement for coordination of
activities exists between the Justice Department and USDA,
the Justice Department had questioned possible anticompetitive
aspects of marketing orders that could harm the consumers'
interest. For example, in May 1972 the Justice Department's

18



Antitrust Division requested additional time to file excep-
tions to USDA's proposed decision to retain authority for
dual=size restrictions in the Florida tomato marketinyg crder.

: USDA denied the request on the grounds that there had already
been ample time (over a year) for the Justice Department to
enter the proceeding, that the issue had been explored in
cepth, and that USDA was responsible for administering
marketing orders.

An official of the Antitrust Division told us that the
Justice Department had not challenged any fruit, vegetable,
or nut marketing orders as vioclating antitrust laws. As pre-
viously mentioned, the Supreme Court of the United States
has held that marketing orders do not violate antitrust laws,
provided that the scope and nature of such order is not in-
consistent with the provisions of the Agricultural Marketing
Agreement Act. (307 U.S. 533)

FTC

In 1971 FTC wrote to USDA expressing its cencern about
the possible detrimental effects that the Florida celery
marketing order could have on consumers. An FTC inguiry had
indicated that the marketing restrictions being imposed
under the orxder appeared to have "serious anticompetitive
effects.”

In its letter, FTC noted that the Florida celery in-
dustry was highly concentrated and that the leading growers
had the capability to "virtually control the market" through
the administrative committee, by controlling the amount of
celery which could be marketed and by indirectly controlling
the entry of new growers into the industrxry. FTC said:

" % % * the marketing order, as it now operates,
seems to benefit principally a group of powerful
growers, to prevent new members from entering
the industry and small members from enlarging
their share of the market according to their
neceds and abilities to compete."

USDA's response noted that the Secretary issued ship- -
ment regulations under the order only after considering other
factors, which were not cnumerated, in addition to the
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Florida celery committee's recommendations. USDA said also
that competition from California celery growers safeguarded
against Florida growers' misusing the order and that Florida
celery production had excreded demand each year since in-
ception of the celery marketing order.

As mentioned on page 10, a Federal appeals court in
1973 found the celery marketing order to be a valid exercise
of the Secretary's statutory authority.

OCA

OCA had told USDA of various consumer complaints about
the Florida tometo marketing order, and USDA had given OCA
information ubout the order and notified OCA about proposed
shipment regulations. An OCA spokesman told us that, if
OCA believed that some action was needed on the consumer
aspects of some marketing orders, it would tell USDA.

Council of Economic Advisers

A Council spokesman *old us that the Council generally
opposed the marketing order program and that it had asked
USDA about the re:zsoiing behind marketing orders and tue
need for extending these programs to other fresh market
commodities foxr processing. It had also asked USDA tco ana-
lyze the output and price effects of certain marketing
orders.

The spokesman told us that the Council had had little
noticeable effect on USDA's marketing order decisions. He
said that USDA knew of the Council's general opposition to
the program and that this might influence USDA's decisions.

PROPOSED LEGISLATION

The Congress has been increasingly concerned about
whnether the couzvncrs' interest is adequately protected and
represented within the Federal Government. Bills were in-
troduced in the 93d Cungress to provide better assurance
that such inteirest iz vrotected.

The nrevrosed legislation, which the 93d Congress con=-
sicered bt 7id vt cnact, would have established a consumer
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agency to protect the consumers' interest within the Federal
Government. The proposed agency would have had the author-
ity to represent consumers' interest before Federal agencies.
The legislation would also have required o ier Federal
agencies to notify the consumer agency of any action being
considered which could substantially affect consumers'
interest, including the issuance of rules, regulations, or
orders.

Advocates of legislation to create a consumer agency
have indicated that they will introduce similar legislation
in the next Congress.

CONCLUSIONS

USDA published rulemaking notices in the Federal Regis=-
ter--inviting interested persons, including consumers and
others, to submit written comments--in formulating and
issuing initial or early--eason shipment regulations under
the feur marketing orders which used them and, in a few
cases, in amending such regulations. Rulemaking was not
required on the seasonal marketing policies proposed under
two of the orange marketing orders, and notices were not
published on amendments for which USDA considered such
publication impracticable.

In those cases where rulemaking notices were published,
consumers and consumer organizations that were given an
opportunity to submit written comments rarelv did so.

According to USDA, it considers the consumers' interest
not only by following established rulemaking procedures but
also by evaluating the effect that marketing order actions
will have on prices, relativ~ to parity, and by maintaining
an efficient marketing system which gives some assurance of
a dependable supply of quality products.

Although USDA has had some communication with other
Federal agencies regarding marketing orders, it is not re-
guired to, and generally does not, coordinate with other
Federal agencies in formulating and administering marketing
orders and shipment regulations.
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Legislation to establish an agency to protect and re-~
present consumer interests within the Federal Government
could, if enacted and properly implemented, provide more
opportunity for the consumers! interest to be considered in
formulating and administering marketing orders and shipment’
regulations.

AGENCY COMMENTS '

USDA, by letter dated September 5, 1974 (see app. 1V},
told us that our report reasonably portrayed operations
under the marketing order program. USDA said that it be-
lieved consumers had a significant stake in the maintenance
of orderly food marketing, which is the basic goal of the
marketing oxdexr program.

BEST DOCUMENT AVAILARLP
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CHAPTER 3

ESEARCH ON THE EFFECTS OF KETING ORDERS
ON RETATL PRICES

Most USDA research on the price effects of marketing
order actions has been directed at their effects on farm-
level prices. At least one USDA studyl has also shown a
strong relationship between shipping point and terminal
market-level (wholesale) prices.

USDA and other organizations' research on the effect
that farm-level price changcs have on retail prices has been
limited and the results have been inconclusive. In November
1972 USDA told the Subcommittee for Consumers of the Senate
Committee on Commerce that "farm and retail prices do not
move closely enough together to establish a meaningful re-
lationship between marketing order actions and prices paid
by consumers.”

RESEARCH BY USDA

USDA has analyzed retail price effects of some shipment
regulations at the regquest of, or as the result of inquiries
from, other Federal agencies. For example, in April 1973
the Council of Economic Advisers asked USDA to analyze out-
put and price effect (which includes retail price effcct)
of shipment regqgulations for four vegetable marketing orders:
celery, onions, potatoes, and tomatoes.

USDA analyzed the quarterly retail tomato price data
for 1960 through 1972 published by the Department of Labor's
Bureau of Labor Statistics. USDA concluded that it was un-
clecar whether tomato prices had been affected because the
relationship between the retail prices of summer tomatoes--
when no Florida tomatoes were marketed--and of winter
tomatoes~~when Florida tomatoes were marketed--remained
about the same both before and after the Florida tomato
marketing order was reactivated in 1968.

lpricing Performance in Marketing Fresh Winter Tomatoes,
Economic Research Service, Department of Agriculture,
November 1972.




For the other three commedities, USDA analyzed farm-
level price data from 1968 through 1972 and concluded that

-~for celery, the regulations may have increased farm
prices but competition from California had limited
the gains obtainable as a result of the regulations;

~-~-for onions, production variabilities had greater in-
fluencee on farm-level prices tharn did marketing
order regulations, and

~--for potatoes, grade and standard restrictions had not
enhanced farm-level prices.

In another instance USDA looked into the relationship
between the f.0.b.} and retail prices of lemons. In the
spring of 1973, COLC, as part of its responsibility under
the Economic Stabilization Program, determined that the lemon
shipment regulation restricted the lemon supply and requested
that the shipment regulation be changed to increase the
quantity of lemons being marketed to control prices. USDA did
not agrece with COLC and made an analysis to determine the
relationship between the f.0.b. and retail prices of lemons.
USDA concluded that retail prices of lemons did not respond
to lower level prices.

RESEARCH BY OTHERS

The National Commission on Food Marketin92 and the
President's Regulations and Purchasing Review Board have
done some limited research on the retail price effects of
marketing orders and shipment regulations.

‘The f.o.b. price includes the farm-level price plus pack-

ing and selling charges.

“public Law 88-354, July 3, 1964, established the National
Commission on Food Marketing to study and appraise changes
occurring in the food industry. Its members consisted of
five Secnators appointed by the President pro tempore of the
Scenate, five Representatives appointed by the Speaker of the
House, and five public members appointed by the President.
Public Law 89-20 extended the life of the Commission, origi-
rally 1 year, to July 1, 1966.
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As part of # study of organization and competition in
the fruit and vegetable industry, the National Commissicn
iocked at the economic impact of marketing orders. A June
1966 staff report noted that the potential impact of orders
on ccnsumers was difficult to measure precisely but that
marketing orders tended to equalize distribution and stabi=~
lize prices. According to the staff report, the benefit to
censumers from these factors was debatable. The staff report
added:

"It is conceivable that stable prices for an en-

tire season might prevent low income persons from

buying the commodity while fluctuating prices,

the average of which was the same as the stable

price, might enable them to purchase at those

times when prices were much below the average.

"On balance, it appears that consumers are ade-
quately protected against excessive exploitation
by legal and natural economic constraints of
marketing orders. To the extent that they are
implemented and conducted in a manner attuned

to consumer demandsg and facilitate more efficient
distribution, marketing orders may be of long-
run benefit to consumers."”

In its June 1966 overall report, "Food from Farmer to
Consumer, " the National Commission concluded that Federal
marketing orders should be authorized for any agricultural
commedity produced in a local area or regional subdivision
of the United States but that, becaus: marketing orders may
outlive their usefulness, the Secretary should periodically
review them. The Commission added that it thought that the
reviews should be made public.

The President's Regulations and Purchasing Review
Board was established in 1970 to determine, among other
things, where Federal regulations raise prices. As part of
this objective, the Board analyzed the possible inflationary
effect of the Florida tomato marketing order. Although a
Board official told us that he was unable to locate any
records of the Board's analysis, the Board's February 1972
prog “ess report cited the dual-size restriction as an ex-
ample of a procedure used by Federal agencies to restric
supply and causc higher prices than would otherwise prevail.
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MARKETING ORDERS TQ BE REVIEWED

AS PART QF THE ANTI-INFLATION PROGRAM

On October 8, 1974, the President announced that, as
part of the anti-inflation program, agricultural marketing
orders would be reviewed to eliminate or modify those re-
sponsible for inflated prices. According to a Department of
the Treasury fact sheet on the anti-inflat:on program, USDA
and the Council on Wage and Price Stability will review
marketing orders to insure that they do not reduce food sup-
plies.

CONCLUSIONS

USDA generally does not determine the retail price
effect of proposed shipment requlations and has done little
research to determine the effects of marketing order actions
on retail prices. The results of USDA's and other organi~-
zations' research have been inconclusive.

The marketing order review to be made as part of the
anti~-inflation program might provide more definitive infor-

mation on the effects of marketing order actions on retail
prices.
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CHAPTER 4

RESEARCH DONE OR EFFORTS MADE TO FIND
ALTERNATIVES TO MARKETING ORDERS

according to USDA officials, USDA had not done any
research or studies to determine whether there were alterna-
tives to marketing orders which could be used to accomplish
the objectives set forth in the Agricultural Marketing
Agreement Act and which would increase benefits to consumers
without seriously jeopardizing producers' interests. Also,
we found no evidence that other organizations had made such
studies.

The act provides for the orderly marketing of agricul-
tural commecdities L0 establish prices to farmers at or near
the parity level; to protect the consumers' interest by
taking no marketing order actions which have for their pur-~
pose the maintenance of prices to farmers above the parity
level: and, in the interests of both farmers and consumers,
to avoid unreasonable fluctuations in supplies and prices.

A USDA official told us that USDA had made no efforts
to find alterrnatives to marketing orders because it believed
that marketing orders were as relevant to the needs of
farmers today as they were in 1937 when the enabling
legiglation was enacted He said that orderly marketing
and price stability were desirable goals from the point of
view of both the consumer and the farmer and that a stable
market was no less relevant in a period of high food prices
and better promoted the public interest than did the chaotic
effects of a volatile supply-price situation.

REST DOCHMENT AVAILABLE
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CHAPTER 5

FACTORS AFFECTING TOMATO QUALITY

A tomato generally reaches the fully ripe scage about
7 weeks after it first appears on the plant. During that
time the tomato goes through various stages of development
as shown below.

Appearance Immature Mature-green Vine-ripe
of fruit stage stage stage
weeks
0 5 6 7
Breaker Red=-ripe
point

Most tomatoes that are shipped from Florida and Mexico
to U.S. fresh-tomato markets during the winter season are
picked at the mature-grecen stage or at the breaker point
(the point where the first pink or yellow color occvrs) of
the vine-ripe stage. ‘At the breaker point, tomatoes can be
almost 100-percent green.

During the 1972-73 winter scason, about 83 percent of
che Florida tomatoes shipped to U.S. markets werc picked
and shipped as mature-green tomatoes and about 8¢ percent
of the Mexican tomatoes entering the United States were
vicked and shipped as vine~ripe tomatues. Green-harvested
tomatoes are often treated with ethylene gas--which tomatoes

thecmselves also produce naturally--to hasten ripehing.

Concern has been expressed that, because of the Florida
tomato marketing order, consumers have becen offered green-
picked, artificially ripcned Florida tomatoes rathcr then
Mex1can vine-ripe tomatoes which some consumers consider
tc be of better gquality. Accoerdingly, the Subcommittee for
Consumers asked that we inquire into factors affecting
tomato quality. Our review covercd four such factors:
vitamin content, flavor, cftfcect of cthvlene gas, and maturity.
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VITAMIN CONTENT

Tomatoes are a good source of vitamin €, with a medium-
size tomato providing approximately 25 milligrams of vitamin
C -~r 100 grams of tomato weight. The recommended daily
cictary regquirement of vitamin C for an adult is about 45
milligrams. Tomatces also provide some vitamin A: about
900 international units =eyr 100 grams of tomato weight. The
recommended daily dietary requirement of vitamin A for an
adult is about 5,000 international units.

Vitamin €

Research on the vitamin C content of tomatoes at
different stages of maturity is conflicting. Some researchers
have found little or no difference in the vitamin C content
of mature-green and vine-ripe tomatoesg; others have con-
cluded that vine-ripe tomatoes tend to have more of this
nutrient, We noted only two studies which compared the
vitamin C content of mature-yreen and vine-ripe breaker
tomatoes. According to therfe studies. which covered five
varieties of tomatoes, the vine-ripe-breaker tomatces were
found to average about 4.5 more rilligrams of vitamin C per
100 grams of tomato weight than the mature-green tomatoes.

Several researchers told us that the maximum vitamin C
content of tomatoes was reached at or shortly after the
breaker point, so that a tomatoc picked after this point
wight be expected to have more vitamin C than one picked a
lictle earlier. These rescarchers, however, could not tell
us whether the difference would be significant. Most felt
that, after both ripened, a mature-green tomato would have
about as much vitamin C as one picked at the breaker point.

The researchers emphasized that exposure tc sunl.ight
during development was equally as important to a tomato's
vitamin C content whether the tomato is picked mature-green
or vine-ripe because vitamin € in tomatoes varies directly
with the emount of sunlight received. For example, a vine-
ripe-~preaker tcmato which had been shaded by the plant's
leaves would have less vitamin C than a mature-grecn tomato
completely cxposed to sunlight. These researchers also told
us that they believed that winter tomatoes from either Florida
or Mexico would have less vitamin C than summer tomatoes be-
cause of the shorter days and less sunlight,
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- A Vitamin A

) -7 Research on the carotene (vitamin A} content of tomatoes
- was also conflicting.

Most of the research indicated that carotene content
increased during ripening; some indicated that tomatoes
ripened on the vine had more carotene than tomatoes picked
while green and ripened in storage. For example, one study
compared the carotene content of tomatoes harvested at five
- stages ¢f development and obtained the following results.

Micrograms of

Stage of carotene per
development gram of weight
- ] Immature green 1.7
Mature green 1.8
~ Pink 4.0
_— - Red-ripe 4.0
p Overripe 3.7
g This same study analyzed the carotene content of
. tcmatoes harvested at the mature-green stage and stored at
£ ) various temperatures until they reached the red-ripe stage.
— T The carotens content for these tomatoes when red~ripe
- T ranged from 1.7 to 2.7 micrograms, a much lower level of
;E e carotene than the level of those ailowed to ripen on the
G vine.
g : Another study, however, found no difference in vitamin &
T ) content between vine-~ripened tomatoes and storage-ripened

-~ tomatoes.

=2

Most of the research on the vitamin content of tomatoes
was done before 1950 and none tested currently ¢ rown commer-
cial varieties of tomatoes. Researchers we talked with
cautioned against generalizing and applying these results to

- tomatoes currently being grown. lso they attributed the
confl:cting research results to differences in the tomato
varieties tested, test methcdologies used, and environmental
conditions.
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USDA's Agricultural Research Service (ARS) officials
told us that ARS was doing experiments on different varieties
of commercial and homegrown tomatoes to measure vitamin
content in tomatoes picked at different stages of maturity.
They said that ARS also had research planned during fiscal
year 1975 on the vitamin content of Florida and Mexican
tomatoes.

FLAVOR

A tomato's distincitive flavor and aroma are determiaed
by a number of vclatile compounds. The amount and ratio of
sugars and acids in tomatoes are also extremely important
to flavor. For example, tomatoes low in sugars and acids
have an insipid taste, those high in sugars and low in
acids are sweet, and thcse low in sugars and high in acids
are tart. Tomato variety can also account for flavo:
differences.

It is generally recognized that the best tasting
tomatoes are those grown in the summer and allowed to reach
or .pproach the red-ripe stage before being picked. In
wint . tomatoes are grown far from northern markets and are
picked mostly green. Several researchers have stated that
winter tomatoes cannot be as tasty as summer tomatoes be-
cause shorter winter days provide less sunlight which the
plant uses to preduce sugars. Also, after being picked,
tomatoes begin to use up stored sugars. Therefore winter
tomatoes from Florida and Mexico will have less sugars than
locally grown summer tomatoes because of the longer time
needed to place them in retail outlets.

Chilling injury from extended exposure of less than
fully ripe tomatoes to nonfreezing temperatures below 50° F
may also cause poorer taste. This type of injury, which
cenerally results in slow ripening, poor color, and poor
flavor, can occur in the field, in distribution channels, or
even in the hcme. To help minimize this type of injury,
USDA advises consumers not to refrigerate tomatoes until
they are fully ripe.

If sweetness ig the desired flaver characteristic,
vine-ripe-picked tomatoes might be expected to be sweeter
than mature-green tomatoes because sugar concentration
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reaches a maximum shortly after the tomato reaches the
breaker point. As with vitamin C content, the researchers
had no conclusive data to show whether a significant differ-
ence in sugar content existed between tomatoes picked at
each stage; however, most of them felt that there probably
was not much difference in sugar content between the mature-~
green and vine-ripe-breaker tomatoes.

The researchers stressed the difficulty in establishing
generally acceptable tomato taste criteria because flavor is
a very subjective area. One person may prefer a sweet
tomato; another may prefer a more acidulous, tart one. ARS
officials told us that ARS was attempting to establish ob-
jective taste criteria that could be used to evaluate tomato
flavor at various stages of maturity.

EFFECT OF ETHYLENE GAS

Ethylene gas, a compound which many fruits, including
tomatoes, produce naturally, is associated with the ripening
process. The gas is also manufactured and has been used
commercially for many years to stimulate the ripening of
such fruits as tomatoes, bananas, and melons. Proponents of
this practice maintain that using this gas reduces cost by
saving on handling, storage space, and spoilage. They
believe that this benefits consumers through lower prices.
Using ethylene gas to ripen tomatoes is prevalent with the
Florida industry; its use by some growers in Mexico is
increasing.

The Environmental Protection Agency has sanctioned the
use of ethylene gas to promote ripening, because it has been
used for many years with no aprarent adverse effects on
health. USDA officials told us that, because of this ex-
tended use, USDA was not investigating and did not plan to
investigate the possible effect on health of treating
tomatoes with ethylene gas.

University of Florida and ARS research studies indi-
cated no significant differences in the vitamin content and
flavor components of mature-green tomatoes treated with
ethylene gas and those allowed to ripen on their own.
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The results of several research efforts to assess the
effectiveness of ethylene gas for ripening green tomatoes
have been mixed. Several studies found that ethylene gas
treatment accelerated the ripening of green tomatoes. ARS
research indicated that the application of ethylene gas to
green tomatoes, in an airtight ripening room, might not
appreciably hasten the rate of ripening because the amount
of ethylene gas produced naturally by the breakers or ripened
tomatoes in the room could be sufficient to accelerate
ripening of the green tomatoes without additional gas.

Opinions differ about the optimum concentration of
ethylene gas needed for tomato ripening. Univarsity of
Florida and ARS researchers indicated that Florida packing-
house operators might be using more gas than necessary to

stimulate ripening.

According to University of Florida researchers, some
packinghouse operators are using up to 15,000 parts of
ethylene gas per million parts of air, whereas they believe
that less than 1,000 parts per million is necessary. AaMS
research in 1954 showed that higher-than-needed concentra-
tions of ethylene gas added unnecessary cost, might actually
retard ripening, and could be dangercus to packinghouse
employees because the gas is explosive.

MATURITY

Although a mature-green-picked tomato may have about
the same vitamin content and flavor as one picked at the
breaker point, a tomato picked too early--in the immature
stage--will be deficient in these components and of inferior
guality from the consumer's point of view. Once a tomato
is picked, its interior development generally stops.

There is no sure way to differentiate between mature-
green and immature tomatoes w.thout damaging the tomatoes.
Sore Florida growers visually inspect the tomato fields and,
on the basis of prior experience and knowledge, determine
whether the tomatoes are mature enough to be picked. During
visual inspections, the growers generally consider such
factors as firmness of the tomatoes and nurber of breakers
or riper tomatoes on the vines. Another method, which is
frequently used in conjunction with a visual inspection,




t?’% {

involves cutting samples of tomatoes before harvest to check
their interior development.

According to researchers

--tomato size is not always a reliable indicator
because immaturity is found in both large and small
tomatoes, although it is more likely in the small
tomatoes:

--visual inspection may nct be reliable because the
maturity of tomatoes can vary in the same field, on
the same plant, and even in the same fruit cluster:
and

~-many tomatoes picked in the immature stage eventually
turn red either on their own or by exposure to
ethylene gas.

ARS officials, industry spokesmen, and researchers
generally acknowledged that some immature tomatoes had been
harvested and shipped to market but that they did not know
if the quantity was large enough to be a significant prob-
lem. Because most Florida tomatoes are picked in the
mature-green stage and Mexico tomatoes are generally picked
at the breaker point, harvesting immature tomatoes is more
likely to occur in Florida although it could also occur with
green-harvested Mexican tomatoes.

Industry spokesmen said that they did not believe im-~
maturity was a sericus problem with Florida green-picked
tomatces and that it was in their interest to prevent
immature tomatoes from reaching the consumer and undermining
consumer confidence in their product. However, the diffi-
culty of visually distinguishing mature-green from immature
tomatoes and the harvesting methods used can result in some
immature tomatces reaching market. Florida's tight labor

lTo the extent that small green tomatoes may be immature,

the marketing order's minimum-size restriction would tend
to further the consumer's interest from the standpoint of
guality by Keeping the smaller tomatoes out of marketing

channels.
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supply requires tomatoc growers to use piecework labor for
harvesting. This practice tends to encourage picking all
green tomatoes on a plant, regardless of their maturity.
Also it is questionable whether pickers can be expected to
differentiate between mature-green and immature tomatoes
when research experts find this difficult to do.

Growers told us that every effort was made to cull im-~
mature tomatoes in packinghouses and that the Federal-State
Inspection Service (FSIS)! also checked tomatoes for imma-
turity. The Florida tomato marketing order reguires that
tomatoes be inspected before leaving the State. Thege in-
spoctions are generally made at the packinghouseg where FSIS
inspectors make sample checks using USDA grade standards for
fresh tomatoces.

According to the inspection handbook, a minimum of 10
samples of from 33 to 50 tomatoes are examined from each
carload, which may be a railroad boxcar or a truck trailer.
The inspectors are required to check for size and various
guality factors, including cleanliness, shape, smoothness,
maturity, ripeness, firmness, presence of decay, and physical
defects. An FSIS official told us that inspectors only cut
tomatoes to check for immaturity if they suspect, on the
basis of their experience, that immaturity may be a problem.

At our regquest, FSIS examined inspection certificates
for two Florida packinghouses for the 1972-73 season and
told us that its inspectors had noted no immaturity. 1In
view of the recognized difficulty of determining maturity
by visual inspection, these records, in our opinion, may not
be sufficient indicators of the maturity of the tomatoes
inspected.

lrsts provides a nationwide, voluntary inspection service
for fresh fruits, vegetables, and nuts using USDA, State,
or other grade standards. The service is operated by aAM3
and cooperahting State agricultural agencies and is
available, for a fee, to growers, shippers, and other
levels of the marketing chain.
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Some critics of the Florida tomato industry have widely

’ publicized a University of Florida study on tomato immaturity
saying that it showed that 78 and 40 percent of the tomatoes
in two shipments of Florida green tomatoes were immature.
Because the publicized information indicated a possible
significant problem with immature tomatoes, we reviewed the
results of the study and discussed them with the individuals
who made the study. ‘

The study involved samples of green tomatoes taken from
shipments made from January through April 1971. Immaturity
was judged on the basis of internal development of the
tomato. The study results gave the percentage of immaturity,
by size of tomatoes, found in the samples, as shown below.

Percent of

Date of Size of immature tomatoes
shipment tomatoes (note a} found
Jan. 28 + Small 46
Medium 27
Extra large 6
Feb. 18 Small 42
Medium 43
Mar. 12 Small 78
Medium 70
Large 8
Apr. 29 Small 45
Medium 19
Large ’ 9

a . . .
See page 7 for further information on these tomato sizes.

As shown in the table, higher percentages of immature
tomatoes were found for the smaller tomatoes.

ARS also found indications of immaturity in green-
picked Florida tomatces in a 1973 sample. ARS officials,
however, ceclined to give us any documentation of this re-
search hecause they considered it preliminary and feared
that its results might be used out of context. Those
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responsible for both University of Florida and ARS research
cautioned that the sample results were valid only for the
particular shipments sampled and should not be used to
generalize the overall condition of all Florida tomatoes.

ARS officials told us that efforts were underway to
develop equirment capable of identifying and segregating
immature t .n~+toues. ARS had developed and was testing a
device u.s:iny ligint transmittance. ARS officials told us

that a px. . . firm was producing such a Jevice. Officials
of thiz iirm told us that they believed this device could be
.................. PR [ NP N am'\dtnui‘- h . |

UbEu .L“ LUnld.LU deh.}.slglluubﬁa LU o LoL L Litiua uLJ.L.y Uut.. .Ll. aad
not as yet becn tried.

COLCIUSINNIS

Research has. not shown conclusively a significant dif-
ference in vitamin C content between mature-green and vine-
ripe-breaker tomatoes. Somo researchers have noted that the
maximum vitamin C content of tomatoes is reached at oxr
shortly after the breaker point, but they could not state
wheother the difference in vitamin C content of tomatoes
picked at the breaker point and those picked at the mature-
green stave would be significant.

Most resecarch on the carotene (vitamin A) content of
tomatocs indicated that the carotene content increased
durirg the ripening process, but the research differs as
to whether the carotene content was higher if the tomato is
rirened on the vine,

L.escarch underway by ARS, in which vitamin content is
beirg measured at different stages of maturity, could help
resolve csome of the controversy about the vitamin content of
muloarc-gicen and breaker tomatoes.

A tomato's distinctive flavor and aroma are determined
by a rumber of volatile compounds as well as by the amount
and ratio of sugars and acids. ¢€Chilling injury can also
affect a tomato's flavor or taste. Judging taste or flavor
ic subjective; conseguently it is very difficult t, es-
tablish objective taste criteria.
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Ethylene gas has been used commercially for many years
to stimulate ripening of various fruits. Its use has been
sanctioned by the Environmental Protection Agency because it
has been used for many years with no apparent adverse effects
on health. Research indicates no significant difference in
the vitamin content and flavor of mature-green tomatoes
treated with ethylene gas and those allowed to ripen on their
OWIle '

It is very difficult to distinquish between an immature
tomato and a mature-green tomatce from external appearance
alone. There is general agreement that an immature tomato
will be defisient in both vitamin content and flavor. Some
of the controversy relating to the quality of Florida-grown
tomatoes has been due to some immature tomatoes' reaching
the market. ARS is testing a device which may help in
detecting immature tomatoes before they reach the consumer.

BEST DOCUMENT AVAILABLE 38
!

LS



CHAPTER 6

SCOPE OF REVIEW

We made our review primarily at AMS headquarters,
Washington, D.C. We reviewed pertinent laws, regulations,
policies, procedures, and practices relating to marketing
orders. We reviewed the administration of mariketing orders
for three commodities--celery, tomatces, and oranges--with
particular emphasis on the Florida tomato marketing order.
We also discussed with officials of ARS and USDA's Economic
Research Service research done on various aspects of mar-
keting orders. We discussed coordination of marketing orderxr
programs with officials of the Department of Justice, COLC,
OCA, FTC, and the Council of Economic Advisers.

We reviewed available research on the factors affecting
tomato quality and discussed these factors with researchers
and scientists at the Universities of Florida, Arizona, and
California.

Also we obtained views on the regqgulatory ac..vities
carried out under the Florida tomato marketing order from
the managers of the Florida Tomato Committee, selected growers
and handlers of Florida tomatoes, representatives of '
importers of Mexican tomatoes, a representative of tomato
growers in Mexico, and representatives of selected retail
chain stores.
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MAR 15 1973

Honorable Elmer 8. Staats

Comptroller General of the United States
General Accounting Office Building

441 G Street, H.W.

Kashington, 0.C. 20548

Dear Mr. Staats:

The purpose of this Tetter is to confirm the agreement which our respective
staffs have reached regarding my reauest for a GAO review of the administre-
tion of marketing orders by the Department of Agriculture, with particular
reference to the Florida tomato marketing order.

It was agreed that the review wiil cover four areas, as follows:

1. Decision-making jrocesses of the Department of Agriculture and
coordination with other Federal agencies --

This phase of the review should examine into the manner in which the
Department considers consumer interests in its administration of
marketing orders and coordinates its activities in this regard with
other responsible Federal agencies.

2. Economic and technical research --

This phase of the review should examine into significant economic

and technical data affecting consumer interests which the Department
develops and uses in its decision-making processes involving marketing
orders.

3. Tomatoes: factors affecting their wholesomeness and acceptance by
consumers -~

This phase of the review should entail inquiry inlo the maturation
process of tomatoes and related factors affecting their wholesomeness
and consumer acceptance. The objective of this phase will be to ascer-
tain the extent to which taste, nutritional values, and consumer pre-
ference are affected by the maturation process and by articifical
vipening. This phase should also {involve inguiry into the extent to
«hich irmature towmatoes are marketed in the United States,
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4. Alternatives to market orders --

Tnis phase of the review shouid ascertain whether any research has been
done or any efforts made to find alternatives to the present market
order system which would -crease bene7i{ts to consumars without
seriously jeopardizing pro.ucers’ interests.

¥ sh21] be looking forward to your report.

yours ,

o
Frank E. Hoss, Chairman
Subcommittee for Consumers
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o1l
312
313
914d
915
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9L7
918
219

221
922
923
924
025
926
927
a28
920

930

REGTILATORY PROVISIONS AUTHORIZLED BY

USDA FRUIT, VEGETABLE, AND NUT MARKETING ORDERS
AND AGRIEMENT IN LFFECT JUNE 30, 1974

Type of restriction

PRGN L N 418 A2e 12c,

_F;ck and Flow to

and conmnodity Crade tize container market allocation

Reserve
_anl

allotments

tla, citrus X {a)
T #, oranges and grapefruit X

Calit.=Ariz., navel oranges
C1lit.~Ariz. valencia oranges
Calif.~Ariz. grapafruit X
Calaf.-Ariz. lcmons

Fla. limes X
Indyan River grepefruit

Fla. ainterior grapefruit

Fla. interior oranges

Fla. avocados

Ci. f. necctarines

Ca}if. pears, plums, and peaches
Ga. peaches :
Colo. peaches

A
o R

LR

R o T i
KRR KXK

Wash. ptaches

Wagh. apracots

Wagsh, cherrics

Wash.~Oreg. fresh prunes

Irtaho-0Oreg, fresh prunus

Calif. tokay grapes

Oreg.-Wash.-Colif. winter pecars

Hawall papayas

Mans.-R.I.-Conn,~-N.J.~-Wig.-
Mich ~Minn.=2rog.-Wash.-d.Y,
cranberrices X

Mich.-N,Y,-Wis.=DPu.~Chin.
Va.-W.Va.=Md. cherries X X

- I A
P A ]
= bl -

»
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APPENDIX IIIX

CHRONOLOGY OF FLORIDA TOMATO MARKETING ORDER
SHITVENT REGULATIONS SINCE 1968

Marketing Type of
season Dates operative restriction
1968-69 Nov. 15 to Nov. 19 --a11 tomatoes shipped must be

over 2-4/32" {(7x7 or larger).

Nov. 20 to Dec. 30 --All tomatocs shipped must be
1-28/32" (7x8 or larger).

PDee. 31 to Jan. 7 --All U.S. No. 3 ygrade tomatoes
. shipped must be 2-9/32" (6x7
or largcr) or all U.S. No. 2
grade, or better, must be
2-4/32" {7x7 or larger).

Jan. 8 to Apr. 13 -~ {dual size) All tomatoes
shipped must be U.S. No. 3
grade or better; mature greens
must be over 2-9/32" (&x7 or
larger) and vine-ripes must
be over 2-17/32" (6x6 or
larger) .

Apr. 14 to Apr. 24 -~({dual sire) All tomatoes
shipped must be U.S. No. 3
grade or beiter; mature
greens must be over 2-11/32"
and vine~ripes must be cver
2-20/32".

Apr. 25 to May 25 ~~Sam;me as Dec. 31 o Jan. 7
restrictions.

May 26 to June 8 . -~(dual size} Same as Jan. 8
te Apy. 13 re-trictions.,
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APPENDIX IIX .

Marketing
sSeason

Dates operative

1969-70

1370-71

1971-72

1972-73

1973-74

Nov. 15 to Apr. 26

Apr. 27 to June 7

June 8 to 20
Nov. 1 to Mar. 15
Mar. l6_to May 23
May 24 to June 18
Entire season
Entire season

Entire season

BEST DOCUMENT AVAILARIE
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Type of

--All tomatoes shipped must ke
over 2-4/32" (7x7 or larger!

--f{dual size) Mature green

tomatoes shipped must be
over 2-9/32" (6x7 or larger:
and vine-ripes must be over
2-17/32" (6x6 or larger).

--Same as Nov. 15 to Apr. 26
restriction.

--All tomatoes shipped must
be 1-28/32" (7x8 or larger}.

~-No minimum-size restrictioz:
in effect.

--All tomatoes shipped must =
over 2-9/32" (6x7 or larger

--No minimum-size restricticn:
in effect.

--All tomatoes shipped must &
1-28/32" {7x8 or larger}.

~~Same as 1972-73 season.
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APPENDIX IV

UNITED STATES DEPARTMENT OF AGRICULTURE
AGRICULTURAL MARKETING SERVICE

i

Scptember 5, 1974

Mr. Henry Eschwege, Director

Resources and Economic Development
Division

U.S. General Accounting Office

Washington, D.C. 20548

Dear Mr. Eschwege: K
Thank you for the opportunity to comment on the draft of your
report entitled "Administration of Harketing Orders for Fresh
Fruits and Vegetables.

The report contains no recommendations for action by the Secretary
of Agriculture. However, it reasonably portrays operations under
the marketing order prcqram and contains information which should

be of value to the Subcommittee for Consumers, Committee on Commerce,
United States Senate.

We appreciate the interest of your agency and the Subcommittee in
this program. We believe that consumers have a significant stake
in the maintenance of orderly food marketing, which is the basic
goal of thq/&gﬂketing order program.

Singgfely, .
1., =
Pi Lh Lo w2
E. L. Peterson
Administrator
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