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Results in Brief

Many of the compenies that handle toxie substances do not have sur-
arce for their pollution risks This has rawsed concerns about the availa-
bility of funds tor pollution cleanup and victim compensa.iop,

In response to thas concern, the Congress mand«  d—n the Superfund
Amendments and Reauthorization Act of 1986 - Jhat GAo determine the
availabihty of isurance for individuals who may te hable “or releases
of hazardous substances into the environment., GAO was asked to exam-
ine the oconomice condition and outlook for the pollutjor 1nsurance mar-
ket, trends in statutory ana common law remedies and the
nterpretation of nsurance policies, and the frequency and seventy of
pollution claims closed in 1986, ,

The 1976 Resource Corservation and Recovery Act (RCRA) <ot stan
dards for the disposal of hazardous wastes and requires licensed dis-
posal tacihities to show that they are financially capable of paying at
least some of the damages that might result from their activities, The
1980 Comprehensive Environmental Response, Compensation, and Lia-
bihty Act (CERCLA) reguires parties responsible for conditions at the
nation’s worse hazardous waste sites to clean ther  up themselves or
reimburse the government for cleaning then. up. Persons suffering bod-
ily iyury or property demage have no legal remedies under federai law
and must scek compensation through state courts.

Since the mud-1980s, most insurers have generally refrained from offer-
g new insurance polteies covering polivtion-related damages, Insurers
cite several reasons for withdrawing from the pollution market, Primar-
ily, they contend that environmental legislation, as well as recent trends
in common law and court mterpretations of environmemal law, have
hroadened their hability tor pollution coverage beyond what was
intended under past policies This, they mairtain, has left them exposed
to potentially enormous payments for claims presented under vhese past
policies,

Pollution liability insurance continues to be generally unavailab'e.
Although more than 100,000 companies generate, handle, or dispose of
hazardous substances, few of them have insurance for pollution risks.
Companies that do not have such insurance are self-insuring or are
attempting to form risk-sharing groups, The Environmental Protection
Ageney (Era) has established mininium financial responsibility require-
ments under RORA, including wnsurance, for facilitics that treat, store, or
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Executive Summary

dispose of hazardous wastes (currently numbering about 4,000) but has
not estabhished similar requiremeancs pursuant to CckRcLA for other
classes of facilittes with pollutyon risks.

In examining recent. court cases mvolving hability standards, Gao found
that CErCLA habihty standards for cleanup costs have been consistently
upheld by the courts The ability to obtain compensation by those claim-
g to ve victrs of pollution for bodily iyury and property damage is
less clear, Regarding court inte rpretations of insurance contracts, the
extent to which msureds who have been held hable for damages can
recover from then msuters varles, with no clear trend yet emerging,

GAO's survey of pollution claims closed in 1985 showed that insurers
were generally not making high ciaims paymenus at that time, However,
these c.aims are not necessarily mdicative of the eventual magnitude of
the insurance industry’s poliution claims payments. Data on pollution
claims closed atter 1985 would be needed to establish trends in potluiron
claims payments. Cu:rently, there 1s no qentral mformation source to
capture data on all pollution claims.

I Prwipal Findings

. Insurance Availability

Only one msurance organization 1s actively market.ing pollution isur-
ance. A few hundred companies are insured under its policies. The maxi-
mum annual coverage that can be purchased 1s $12.56 million. Several
other insurance organizations provide limited-coverdge pollution risk
surance,

}

EPA Financial
Responsibility
Requirements

As mandated by KCRA, EPA established mimimum financial 1esponsibility
requirements for facihties that treat, store, and dispose of hazardous |
wastes. These regulations were intended to ensure that firms have ade-
quate financial resources to pay for cleaning up hazardous substance
releases and compensating victims for bodily injury and property dam-
age. CERCLA required EpA to develop similar financial responsibility
requirerments for certain facilities (which could include manufacturing
locatiors that handle hazardous substances) not covered by RCRA or
other federal law. Many of these companies are now without pollution
msurance As yet, BPA has not developed the minimal level of financial
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responsibility for companies subject to pollution hability and has no
timetable for doing so mn the fu..ure.

Liability for Cleanup and
Compensation

Courts have consistently ruled that insureds are hable for clearup costs,
However, pollution victims suffering bodily injury or property damage
must seek compensation under various state statutes and common law.
A sigmificant change has been the willingness of some courts to permit
recovery on new theories and types of evidence, or on theories and evi-
dence which had earler been rejected, While pollution victims have gen-
erally found 1t difficult to receive compensation, some courts have made
gawards 1n their favor However states are enacting laws that may limit a
victim'’s ability to obtain compensation.

Judicial Trends in
Insurance Contract
Interpretations

GAO found that court decisions regarding the interpretation of msurance
contract coverage sometimes favored the insurer and sometimes the
msured, with no clear trend emerging. Court decisions so far, however,
do give imsurers a basis on which to draft certain pollution habihty pol-
1cv provisions that may help reduce variability in such judicial interpre-
tations m the future, '

Pollution Claims Closed in
1985

Because there 1s no central source of informat.on on pollution claims,
GAO sent claimrs questionnaires to all U.S. insurance companies 1t could
idenufy that wrote or may have written pollution msurance. Ot the 104
contacted, 75 responded that they closed 382 pollution claims with pay-
ment in 1986, Brfty of them also reported that they had about 11,900
pollution claims unresolved at the end of 19856 Of the 382 claims closed,
insurers provided cost information on 200 Payments totaled about $6.6
million; the average payment was $33,040 (the median payment was
only $56,000). ’

Insurers assert that pollution claims for 1985 mainly represent closures
on easily resolved claims involving relatively small settlements and
therefore are not indicative of the extent of their hebility. They contend
that most pollution claims have yet to be resolved or even presented and
that these could i1 volve much larger payments. Data on post-1985 claim
payments not now available are needed 1n order to assess the extent of
future claim payments.
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Executive Summary )

Given the ikehihood that most companies involved with hazardous sub-
stances may not obtamn pollution isurance to cover their risks, it is criti-
cal that rea develop and implement the financial responsibility
regulations mandated by the Congress in the 1980 CERCLA Because EPA
has set no time frames for developing these regulations, GAO recom-
mends that the Admimstrator, EPA, establish specific milestores leading
to the timely 1mplementation of financial responsibility regulations for
risks associated with classes of facilities covered by CERCLA.

Determining the amounts that insurers are paying for CERCLA cleanups
and related third-party bodily injury and property damage 1s difficult
because the insurance ndustry does not have centralized, comprehen-
stve data on these indemnity payments Given this situation, Gao
behieves that the Congress should consider requiring insurers or respon-
sible parties, as appropriate, tc report to E.'A the amounts of indemnity
payments made to cover pollution cleanups and related thurd-party bod-
ily injury and property damage.

1PA stated that the report accurately desciibed the hazardous waste
msurance problem and concutred with the appropriateness of the rec-
ommendation and matter for congressional consideration, The views of
1esponsible officials 1epresenting state insurance regulators; insurers,
persons who generate, store, treat, or dispose of hazardons substances;
persons harmed by the release of hazardous <ubstances; and consumer
groups were also obtained during GAO's work and are incorporated in
this report where appropriate.
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ggagter 1

Introduction

R A

Legislative Responses
to Pollution Risks

.

Many cheinicals used m industrial processes—along with the products,
byproducts, and wastes oi these processes—pose deadly threats to
human health 1f improperly released into the environment. This harm
can e sudden, as with the release of deadly methy! isocyanate in Bho-
pal, India, or 1t can be gradual, as at Love Canal, New York, where
chemical wastes slowly contaminated groandwater that leaked into
basements of local residents Along with the human suffering it can
cause, pollution from hazardous chemical substances can result in multi-
mullion-dollar habilities arising from bodily injury, property damage,
and environmental cleanup costs. Industries involved with hazaidous
substances need to be 1n 4 position to cover potential pollution habilities
while still maintaining then financial viability

In past yeats, commmer cial insurance offered one means ot covering part
of the cost of such hability Mote recently, howevet, the avallabiity of
pollution msurance has dwindled, raising the question of how well
industries mnvolved with hazardous materals can cover then pollution
labihty without such insurance This 1eport reviews the cuirent avala-
bility of pollution insurance, the possible causes of insurers’ withdrawal
from the pollutinn msurance matket, and the outlook for increased
availabihity of this insurance in the future In addition, the 1eport dis-
cusses the use ot alternative methods of covering pollution liabihty,
othet than thiough traditional commer clal insurance polices.

The risks involved with hazar dous substances were dramatized by nci-
dents in the 1970s 1nvolving the chemical contamination of drinking
wotel, beet cattle, and milk In 1972, for « xample, unsafe levels of the
toxic chemical hexachlorobenzene were discoveled in beef from a Loui-
slana cattle 1arich The chemical was apparently being spread from a
neat by waste disposal site by air cunients Testing of local residents
showed that they had high levels of this chemical in then blood.

In 1987, the Envionmental Protection Agency (EpA) estimated that
about 100,000 compaiies generated hazar dous substances. Seventy-one
percent of these wastes  me from the chemical and pettoleum indus-
tries, and the remainder nom a wide range of other industries imcluding
metal finishing, general manufacturing, and transpor: ation The Con-
gress took major steps in dealing with chesnicair pollution problems by
passing the Resour ce Conser vation and Recovery Act of 1976 (RCRA) and
the Compr ehensive Environmental Response, Compensation, and Liabil-
1ty Act ot 1980 (CERCLA). Both: of these laws include pollution hability
provisions,
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Chapter 1
Intrgduction

Evolution of Pollution
Insurance

RCRA requires EPA Lo promulgate regulations to control the nation's haz-
ardous chemacal wastes trons their goneration to thenr final disposal,
Among FPA's RCRA Yegulation , are requirements that owners and opera-
wors of the nation's hazardous waaste treatment, storage, and disposal
facibties (1sprs) demenstrate finarcial responsibility for bodily iyury
and property damage to thud parties capsed by pollution incidents, gPA
hasdentified cbhout 4,000 18DEs that are currently operating RCgA tacili-
ties avallable to handle hazardous wastes,

Under RCRA 1egulations, 18D owners and enerators must maintaim habil-
ity coverage for sudden and aceadental pollution incdents of at least $1
raillion per occurrence with an snnual aggregate ot at least $2 milnon,
excluding legal defense costs. Owners and operators of surface
impoundment,! landiill, or land treatment facilities must also maintain
hability coverage for gradval ("nonsudden”) pollution inaidents of at
least $3 million per oceurrencs, with 2n annual aggregate of at least $6
nillion, excluding legal defense costs Liability coverage may be demon-
sti ated mn one ot several ways (1) by having habihty insurance, (2) by
passing 4 "nancial test, (3) by providing a corporate guarantee, (4) by
using a combmation of the financial test and insurance, or (5) by using a
combination of a corporate guarantec and insurance, These options are
discussed turther in chapter 3 ’

CERCLA, more commonly knewn as Supertund, addresses the need to
clean up the nation's worst hazardous waste sites, Under CERCLA, parties
that contributed to the dangerous conditions at these waste sites are
held hable for the cost of their cleanup. We have estimated that the
number of sites needing cleanup could eventual,y grow from the curient
951 to over 4,000, cost as much as $80 bilhun, and take until the year
2017 to complete.

Prior to the 1970s, the insurance mdustry provided coveragie tor a broad
range of commercial habihty due to accidental personal myury or prop-
erty damage—which might have included pollution incidents—under
comprehensive general hability (cGL) policies, Following inereased
awareness of the tiancial habihties sssociated with pollution inaidents,
the msurarce industry in the late 1960s began an ongoing process of
revising, redetininy, and hmiting policy language that might apply to

! An open poad or lagoon in which i quid or semisolid wastes are stored

“Thy estimate s in 1884 dollars: See Cleamng 'p Hazmdons Wastes An OQverview of Supet fund
Reauthonization Issues (GAQ/RCED-86-09, Mareh 20, 1985)
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Controversy Over
Causes of the
Pollution Insurance
Problem

pollution damages For example, a “‘pollution exclusion” clause was
added to the standard cal. policy to specify that the policy covered only
sudden and accidental pollution incidents, During the 1970s, some insur-
ers developed entirely separate Environmental Impairment Lrabihty
(1) pohaies specifically to cover pullution risks. When RCRA financial
1esponsiollity requirements specified that hability coverage must
include both sudden and gradual pollution, the insurance industry devel-
oped a standard form claims-made pollution hapoility insurance pohicy.?
By 1986, two new stancard form ¢GL policies had been created: claims-
made and occurrence CGl. policies, These policies imposed aggregate dol-
lar hmits, as wel! as per-occurrence hirits, and provided coverage for
pollution damages only through separate endorsements (‘‘coverage
parts').

Despite such policy revisions, by the mid-1980s many major property/
casualty insurers were maintaining that the combination of the inherent
risks associated with pollution (such as long-latency diseases), judicial
decistons involving liabihty standards and insurance contract coverage,
and broad hability established by federal environmental laws made pol-
lution exposures uninsurable,

Insurers maintain that basic concerns of underwriting® a risk—the for-
tuity of o currence and predictabihity of loss—cannot be satisfied when
dealing with pollutic risks, thereby making these risks uninsurable.
Specifically, they maintain that from a technical standpoint, leakage at
hazardous waste sites 18 a virtual certainty and therefore not a fortui-
tous, nsurable event, They also maintain that expanded legal liability
standards have made the extent of losses from pollution incidents
unpredictable becaune an insurer may have to pay for damages not
caused by the insured party. Adding to these concerns is the insurers’
dismay over what they maintain are misinterpretations by courts of
coverage provisions of surance policies. They believe that such
adverse court decisions have obliged them to pay claims for incidents
that their policies did not cover and for which they collected no premi-
ums As a result, insurers beheve, they are faced with enormous poten-
tral hability for hazardous waste site cleanups under CERCLA, a)ong with

‘der an occarrence based policy, te indldent giving rise w the claim must oceur during the policy
period, bt the dajm can be filed afwer the poltey period has elapsed, cven thongh many years may
have pussed, Under a claims made policy, the claim must generally be filed during the term of the
policy

U inder writing 19 the process of identifying and evaluating visks and setting the premium to be
chat ged for risks awepted by the insurer
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Introduction .

Congress Mandates

Insurance Studies

other pollution incidents. They maintain that given this potential for

losses, the effects of CERCLA liability standards and court inierpretations

of contract coverage provisions could place a severe strain on their
financaial capacity to write property/casualty msurance in the future,

The msurers’ positions regarding the legal system and environmental
law have been contested by cntices of the insurance industry. These crit-
1¢s maintain that recent probiems in the commercial Liabihity insurance
industry, such as the sharp downturn in profits in the nid-1980s and
consequent affordabihty and availability problems, are due mainly to
the insurers’ own business practices, 1ather than to legal factors. For
example, they maintain that record high interest rates in the early 1980s
led insurers to charge inadequate premiums and underwrite poor risks
in order to attract premiuin dollars, which could be invested at high
interest rates (“cash flow underwriting”) Some critics further maintain
that msurers are using their recent financial difficuities to yustify
changes 1n the legal system that would, in effect, limit future insurance
claims losses by limiting the ability of plaintiffs to recover damages
through lawsuits. They note that insurers made a similar plea for legal
reform during the previous “insurance crisis’ in the mid-1970s.

This controversy over the causes of the ¢¢ “tiriction in the availability
of pollution insur ance was ared during the 1985-86 Superfund
reauthonzation process. The Congress heard conflicting testimony from
the insurance industry and 1its critics on basic 1ssues related to the finan-
@l performance ol the insurance industry, rurrent trends 1n judicial
decisions on hability standards and contract interpretation, and other
alleged impediments to pollution insurance. In the end, insurers were
unable to convince the Congress that changes 1n CERCLA's liability stan-
dards were needed, and the 1986 Superfund Amendments and
Reauthorization Act (SARA) was passed with little change to the 1980
CERCLA hability standards.® /

In passing sAkA, however, the Congress directed GAO to review four key
1ssues associated with msurance tor handlers ot hazardous substances:

The hability of those who clean up hazardous waste sites.
~he habihity of those associated with hazardous waste sites after their
closure.

BSARA did, however, genetally attow EPA O indeninify CERCLA cleanup conttactors for certain Ha.
bilities if they could demonsu ate that insurance was unavaitable to them
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Chapter 1
Introduction ' :

Objective, Scope, and
Methodology

Table 1.1: Items to Be Evaluated Under
SARA Section 208

The hability of those responsible for underground petroleum storage
tanks

The availabihity ot insurance for individuals who may be liable for the
release of hazardous substances mto the environment.$

This 1eport addresses the fourth issue, found in SARA section 208. The
other 1ssues will be the subjects of tuture GAO reports, In addition to this
work on eovironmental insurance, GAO reported in May 1986 on issues
surrounding environmental restoration msurance issues facing the
trucking mdustry.’

)

The objective of this report 1s to provide the Congress with the study
mandated by $SARA section 208 on the availability of insurance for per-
sons who gencrate or handle hezardous substances, and the effects of
liability on their standards of care with regard to these substances.

Section 208 delineated the scope of our study. This secticn directed us to
ret 1ew eight interrelated economic and legal issues regarding the availa-
bility of pollution insurance. Table 1.1 hsts these items in abbreviated
form and indicates where they are drscussed (See app. I for the full
legislative language and app. Il for a detailed discussion of our objective,
scope, and methodology.)

item o _Where discussed
A Current/future conditions for commercial insurance Chapters 2,3
B Current trenus in statutory and common law remedies ~__Chapter 4
C Impact of chages in liability standards on statutory and common Chapter 4
law remedies R
D Effect of hability standards on the protection of the environment Chapters 2, 3, 4
and availability of insurance i .
E Current trends in the judicial Interpretation of insurance contracts MChapter 5
F Frequency and sevenity of pollution claims closed during 1285 Chapter 6
G Other mpediments to acquisition of habibty insurance ‘_’Chagters_gi_a
H Effects of hability stanc.ards and financial responsibility Chapters 3, 4
requirements on the development of innovative waste reduction
technologies

- — e UUE i U U SO S

BIn addition to these fout Insnrance studles, SARA directed GAO to petform two others One pertain
ing ta Supet fund work force issies will be issued in the fall ot 1987 (GAO/RCED-88-1) and the other,
Lo be pet formed in the tutme, concerns SARA's toade chemieal release provisions

71\10391 Carriery_Ihe Availability of Envitonmental Restoration Insuranc (GAO/RCED-86-160BR,
May 19, 1856)
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As directed by section 208, we consulted kPA otficials, state insurance
regulators, insurance industry officials; persens who generate, store,
treat, or dispose of hazardous substances, persons harmed by the
release of hazardous substances, and consumer groups In addiuon to
our imdividual interviews, we mvited 1epresentatives from these groups
to participate in a conference we convened in February 1987 to discuss
our study’s 1ssues and audit methodology. We also inade a drafu of this
report available to the representatives, We discussed the draft with
them and incorporated thew comments throughout the report where
appropriate,

Our analysis was based on extensive interviews on the condition of the
pollution insurance market with msurers, state insurance regulators,
generators and disposers of hazardous waste, EPA, and state RCRA pro-
gram otficials Because many of the financial data r .eded to perform
this study are proprietary or unavailable in any readily accessible form,
we relied on the voluntary cooperation of the insurance and hazardous
substances industries to provide us with relevant information, We dis-
cussed pollution insurance issues with 12 insurance companies, 3 msur-
ance brokerage firms, and 4 insurance trade associations. We also
contacted five reinsurance companies, a reisurance broker, and a rein-
surance trade association, To obtain the perspective of the hazardous
substance industry we spoke with 5 generators, 11 18DFs, and 6 associa-
tions representing industries with potential pollution risks. In addition,
we discussed nsurance regulatory i1ssucs with nine state insurance com-
missioners and a Washigton-based consumer organization dealing with
msurance,

We also reviewed industry data from A M. Best, a leading source for
data on the insurance industry. Most of this information, however, deals
with the general condition of property/casualty insurance, of which pol-
lution insurance 1s a small part. We found no industry-wide quantitative
data o~ , llution insurance alone. We therefore attempted to gather
information and data on pollution insurance through reports in the
insurance trade press, congressional testimony, and articles and analy-
ses by insurers, consumer groups, and others. We also obiained data on
the frequency and severity of pollution insurance claims closed during
1985 by means of questionnaires that we sent to 104 property/casualty
Insurance organizations,

Our legal work involved a review of CERCLA and its 1986 amendments

under SARA, as well as case law for hability standards apphed under
CERCLA, as amended. We researched state statutes and common law
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causes of action and remedies for injury and domage caused by pollu-
tion, We also reviewed legislative changes to tori law t¢ detarmine the
impact of possible changes in traditional standaris ot Lanility on the
abihity of persons harmed by hazardous waste to obtan remceaies for
thewr myuries,

Our review of trends in court mterpretations of maurance contracts
involved examiming relevant case law and legal «.ucles on this 1ssue, as
well as the development of comprehensive general liability and pollution
liability insurance contracts over recent decades. We also discussed with
members of the Insurance Environmental Litigation Association, and
others, the possibie impact of changes in pollution insurance contract
language,®

Our review was conducted between October 1986 and August 1987 and
was performed in accordance with generally accepted government
naditing standards. We sent a draft of this report to kpA for formal com-
ment,

8The Insurance Environmental Litigation Association 9 a trade assoclation comprised of major prop-
erty/casnalty insurance companted It was formed in part for the purpose of presenting the position
of it members in environmentally related Insurance law cases.
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Chapter 2

Limited Availability of Pollution Insurance

Few insurance companies are currently ottering pollution insurance,
Accordmg to insurance industry officials, the uncertainties created by
potentially enormous claim payments and unfavorable legal trends have
led most of the insurance industry to perceive pollution as an uninsur-
able risk 'The near-term outlook for increased availability of pollution
insurance does not ppear favorable, and many insurers indicate that
they may never offer pollution insurance.

We dentified only one msurer that actively seeks to insure pollution
risks. We also identified a few insurers that, as an accommodation, pro-
vide pollution insurance to selected chents who carry coverage by the
insurer for other nsks, However, the amount of coverage they offer 1s
limited, expensive, and may be available to only relatively low-risk
operations, In addition, we 1dentified five participant-owned and -oper-
ated risk pools that provide mnsurance for catastrophic general liabihty
losses and currently include coverage for sudden pollution releases but
not gradual releases.

We also identified two new risk pools that are being formed as an option
to traditional msurance. Like the risk pools that provide catastrophic
insurance, these new risk pools will be participant-owned and -operated.
They will offer only pollution msurance and wilt cover both sudden and
gradual releases, Because these groups are still in the formative stages,
however, 1t 15 too early to assess their effectiveness in meeting the insur-
ance needs of their members and tilling the void created by the general
lack of pollution insurance available from the imsurance industry.

The Insurance
Industry and Pollution
Insurance

Property/casualty insurance comptises about half of insurance industry
premiums, Life msurance and health insurance account for the remain-
der Property/casualty insurance includes, among other things, workers’
compensation, homeowner, and auto insurance, as well as specialty
msurance hnes such as Environmental Impairment Liability (EIL) msur-
ance. The msurance industry wrote about $164.3 billion in direct premi-
ums 1n 1985 for property/casualty insurance We estimate that less than
onc-half of one percent (ubout $66 million) of those premiums were
written for EIL Insurance,
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We have completed several studies addressing key aspccts of the insur-
ance industry In July 1987 we reported on the profitability of the prop-
‘erty/casualty insurance industry.! Profitability in the mnsurance
industry 1s determined by combining boch underwriting and investment
results We found that despite incurring substantial underwricing losses
over the 10-year period 1976 through 1985, the property/casualty
msurance industry more than offset those aggegate losses with invest-
'ment gains, We estimated that the industry had about $81 billion in
after-tax income during that p. (10d, The insurance industry disagreed
with our profitabiity estimate of $81 bilhon—its method of calculation
showed $64 billion, However, even the lower estimate shows that the
industry’s average 1ate of return on net worth has not been out of line
with those of other incustries.

As we noted 1n a 1986 report that examined the cychceal nature of the
property/casualty insurance industry, the most recent loss ~ycle was
more protracted in duration than usual, with underwriting losses result-
ing every year since 1980.2 The continuation of the industry’s unde--
writing losses was exacerbated by the indnstry’s cash flow underwriting
pricing sty ategy, which relied upon investment income to overcome
underwriting losses. Basically, companies were willing to accept lower
premiums for certain insurance lines in order to encourage sales and
obtain funds tor investment. This strategy changed, however, as under-
writing losses became unacceptably high,

Table 2 1 illustrates the most recent cycles in underwriting gains and
losses, Investment gains and losses, and profitability for property/casu-
alty msurance from 1976 through 1486, As ndicsted in our July 1987
report, the most recent underwriting cycle peaked in 1978, then declined
until 1t bottomed out 1in 1986 when the industry experienced record
underwriting losses. The industry had after-t ax profits, hewever,
because of gains on .nvestments during that same period. The Insurance
Information Institute has reported that pr operty/casualty insurance
earnings improv ed substantially in 1986.3 On the basis of those data, we
estimated that the after-tax net gain for property/casualty insurance
increased from $9.7 billion in 1986 to about $17 billion in 1986, (On the

Hnsurance Profitability of the Medical Malp i actice and General Liability Lines (GAO/GGD-87 67,
July 13, 1987)

ZFax Policy Financjal Cydes In the Property/Casuslty Industy (GAO/GGD-86-665S, Apil 9, 1986).

Y he I ance Information institute is an organization sponsoted by the insurance industty to pro-
vide infortaation to the pubtic and the Congess '
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Table 2.1: Combined After-Tax Gains for
the Property/Casualty Insurance Industry
by Year, 1976-85

basis of the industry’s method of calculation, the industry’s after-.ax
Income mer eased from $1.9 billion n 1985 to $12.7 billion 1 1986.)

(n bilions of dollars)

Underwriting investment “Federal After-tax

Year gains (losses)® gains (losses)® F-e-tax total income tax® total
w976 @17y s72 54  $01 353
1977 7 49 T sy T T 70 T T 0T T T 60
1978 25 78 7 T Tiws T 14 89
o9 T T e T T e T T 09 T o7
0 an 159 142 06 138
1981 @5 109 T Te4 T 01 63
1982 (@83 184 01 pon s
1983 QT 19a T8 T T T T 0y Tes
1984 94y T y19T T Tas T am T o2
15 @ee 302 1 ROy 97
197685  ($648)  $1443 795  (316) 811

Note The dalair this table are computed on a consolidated basis lo eliminate dnuble counting by
exciuding rlercompany transactions between parent and subsiriary companies A2 tables mdy no!
add up due to rounding of numbers

“Net premiums earned minus losses and expenses These results are based on undiscounted reserves
> )
ENat investment income plus realized and unrealized capital gains

“Negative federal ncome tax occurs because companies report losses for lax nurposes anc conse
quently generate negative Income laxes Negative income taxes can be applied o past taxes paid,
which generate refunds or are carned forward to apply against future tax hiabilities

Sourcer Insurance, Profitability of the Medical Malpractice and General
Laability Lines (GAO/GGD 87-07, July 13, 1987).

In regard to this table, trends in kL insurance may differ from overall
industry trends The 1ecovery in the insurance cycle that is indicated to

have taken place probably does not reflect what has happened 1n the L ’
mai ket. Irsurers tell us that this market has not made any significant
recovery, although others argue that a broad market for EIL policies ,
never really existed. Available estimates indicate that the 1984 annual
prermum volume for EiL insurance peaked at about $66 million.* We esti-

mate that the 1986 premium volume was also about $65 mllion.

Although this does not appear to be a dechine in nominal tertns, it repre-

sents a decrease 1n total coverage offered, considering that rate

Increases, contractions of hmits, and increases in deductibles occurred

Becanse the wsmance industry does not maintain data on pollntivn insuranc e separately, the data
we present dre estimates based on our discussions with insurance industry officials
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Current Pollution
Insurance Providers

during this time period. Also, in 1984 and prior years, some sudden and
accwdental pollution releases were covered under CGL policies. By 1986,
however, pollution coverage had been excluded from standard form ¢GL
policies except by endorsement, according to msurance industry
officral.

Today the supply of pollutior insurance available to mmdustries involved
with hazardous substances 1s hmited We found only one supplier that
actively markets pollution insurance: the American International Group
(A1G) In addit~n, a number of other companies may occasionally write
pollutinn msurance as an accommodation to their chents. One group that
does this 1s the Pollution Liability Insurance Association (PLIA), a consor-
tium of 18 insurance compames Only two remsurers of pollution msur-
ance remain 1n the market (Reinsurers are companies that assume, for a
share of the premium, a portion of the pctential ilabiity risks that the
Insurance companies underwrite,)

American International
Group

AIG, the principal current supplier of pollution insurance, 1s a hold |
company for approximately 110 member companies. American h
Assurance 1s the largest property/casualty insurance company wi an
AIG and 1s the AIG member that underwrites pollution risks. AIG actively
seeks to market pollution insurance. It 1s the only commercial insurance
source we could 1dentify that offers pollution insurance on a monoline
basis (that 15, without requiring the 1nsured to carry any other AlG
insurance)

AIG began writing EIL coverage in 1980 and wrote an estimated $40 mil-
lion 1n pollution premiums in 1986. Between 1980 and 1984, AIG offered
policies with coverage up to $20 milhon Maximum coverage dropped to
$10 mlhon 1n 1985 and 1986, which AlG officials attribute to a decline in
the availability of reinsurance for pollution. Citing a gradual increase in
reinsurance now available to them, the AlG officials we spoke with indi-
cated that AlG recently raised 1ts annual maximum policy hrmt to $12.6
million, but noted that about half of the policies are at the RCRA hability
requirement himit of $6 million total annual coverage. These policies are
written on a claims-made basis and provide giadual cnly, or gradual and
sudden, pollution coverage.

According to its officials, AIG has the capacity to write more poltution

insurance and would like to do so. They estimated that during the past
year AlG approved 2,000 companies that applied for poliution insurance,
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but only 400 companies took policies. The AlG officials thought that
more companies did not take the offered coverage because perhaps the
premium AIG wanted might have been higher than the companies were
willing to pay or the coverage was narrower than what they were seek-
Ing to obtan,

AlG officials stated that a large portion of 1ts policies are with hazardous
waste treatment, storage, and disposal tacilities (rsbrs) subject to RCRA
regulations AIG believes that certain types of pollution risks are assessa-
ble and insurable, The officials told us that a review of how the prospec-
tive sured manages a pollution risk 1s key to deter mining whether that
risk 1s insured by aAlG The activities AIG covers include chemical manu-
facturing, mining, wastew ater treatment, hazai dous waste disposal, and
vetroleum storage terminals. However, AIG will not insure (1) older
underground storage tanks because of difficulties regarding their struc-
tural integrity and (2) closed RCRA facilities because they are not
actively managed,

Alg officials desciibe then mitial entry into the pollution insurance mar-
ket as cautious and attribute their successful participation to their his-
tory of adhering to very careful underwriting standards, including
requiring detailed risk assessments and management assessments of
each facility considered for coverage. They describe their competitors as
underwriting pollution coverage less carefully, with insufficient empha-
s15 on 11sk assessment and risk management.

Pollution Liability
Insurance Association

PLIA 18 & consortium of isurance companies that reinsures the pollution
business written by 1ts merabers. PLIA was established 1n 1982 by a
group of insurance companies that wanted to continue offering pollut.on
coverage to thei* chients but were no longer able to obtain reinsurance
for pollution policies. Each year pLIA's membership pool changes as
msurance companies join and leave the group. Companies join pLIA 1f
they have a need to offer pollution liability coverage to their chents and
drop out 1f they do not In 1984 pLIA’s membership had reached 48 insur-
ance companies that wrote 2 4 milhion 1n pollution premiums, pPLIA
members wrote an estimated $10 mullion in pollution premiums in 1986
and $20 million 1n 1986.% As of June 1987, pLIA membership was down to
18 companies. According to an association official, this reduction was
due mn part to PLIA's dropping 12 members that no longer met its finc:
clal standards

bData are not, eported by individual member companies
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Other Comurercial Insurers

With the exception ot pollution insurance for underground petroleum
storage tanks, PLIA members do not market pollution insurance by 1tself.?
Rather, PLia members, 1n general, ofter pollution coverage as an accom-
modation to selected chents who carry coverage for other risks. As of
July 1987, rLiA 1eported having aboat 150 such accommodation policies.
Tne pohey imuts that PLIA offers are much lower than al6's; $1 million
per occurrence and $3 million annual aggregate These linits meet the
minimum kCRA hiability coverage for sudden releases 1equired for all
TsDEs but not the mimmum habshity coverage for gradual releases that
land disposa! tacilities are required to meet,

Just over half of PLIA’S preinium volume 1n 1986 came from policies on
underground petroleum storage tanks The PLIA underwriter who w. ote
the largest portion of the pollution polhicies on petroleurn tanks stopped
offering tlus coverage effective July 1, 1987, the tank owners are form-
g a risk retention group to provide for thewr future insurance needs.

Representatives of major insurance industry trade assoctations and
isurance brokers identified AlG a 1 PLIA as the only important sources
of pollution coverage among ti adivional insurance companies. They were
unable to identify any other significant insurance industry suppliers,
although some insurance companies we spoke with acknowledged writ-
ng pollution coverage to some extent now However, thelr activity
seems to be hmited to either an accommodation to selected chents or
continuation of a tew older accounts Citing the uncertaiaties created by
potentially enotmous claim payouts and unfavorable legal trends, the
msurance industry representatives said most commercial insurers had
withdrawn from the pollution insurance market and indicated they may
never offer pollution msurance.

Reinsurance for Pollution
Risks

—

Inswers spread the 11sks of insuring potential losses by selling a portion
of those potential losses to 1einsurers in exchange for a portion of the
premium As such, reinsuiers play a key rele in insu ance availability to
the extent that they are willing to reinsure particular nsks, Currently,
the availlabihity of remsurance for hazardous waste pollution risks
appears to be himited, according to the five major 1emnsurers and the

BPotiolenm s not subiect 1o RCRA'S finandial 1egulations for TSDRg EPA is developing specific finan-
tial regulations for petrolenm underground storage tanks Tiabihity 1ssues surpcunding undergi ound
petroleum stotage tanks will be addressed in a tuture GAQ teport
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reinsurance broker we spoke waith In the opinon of these representa-
tives, remsurance for pollution habihity risks has declined shay ply since
1984, when toreign 1einsurers began leaving the market

Neither could we obta.n information on current 1einsurance premium
volume o1 1ates for pollution risks Simply 1dentifying companies that
carrently write this business 1s ditficult We could identify only two
compantes that curreatlv ~ffer such rexnsurance, and then only on a
very selective basis Ges 1al Remnsurance Colporation and Munich
Ametlcan Reinsurance Company. We were told by industry representa-
tives that quite a few other reinsurers may write this business on a
selective basis but that the companies would not be willing to admit 1t
because they would not want their other customers coming to them to
remsure pollution risks.

Although commerc1al insurers generally told us that they were unwilling
to insure pollution hiabilities, some cover age 1s available and sources
outside the insurince industy are entering the market, In addition to
the two industry sources (AIG and PLIA) that are currently offering pollu-
tion msurance, five risk pools that offer catastrophic insurance cover
sudden pollution risks, and two risk-retention groups are entering the
pollution market However, 1t 1s not certain whether these kinds of
insurance can meet the needs of those that handle hazardous
substances,

The hmited availabihity of adequate and affordable commercial pollu-
tion msurance has led generators and disposers to consider risk nooling
as an alternative way of dealing with their pollution habiity exposure,
Both the catastrophic coverage pools already in operation, and the risk-
retention groups that are in the process of forming, are member-owned
and -operated isur ance pools in which pollution hability risks are
shared among the participants. It 1s precisely their potentiai for spread-
ing the risk of individual generators and disposers that makes risk-
retention groups a viable alternative to commercial pollution insurance.,
However, risk-1etention groups targeting other areas, such as medical
malpractice and product hability, have been slow to develop and have
drawn criticism for not having sufficient capitalization to meet potential
Irabilities.
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Risk Pools Provide
Catastrophic Pollution
Incurance

As mentioned earlier, insurers generally exclude pollution habihity from
thelr current CGL policies However, some risk pools that provide excess
general hability insurance (that 1s, coverage beyond the limits of normal
primary covel age) include covelage 1or sudden pollution releases
Excess coverage 1s often referred to as catastrophic coverage because of
the high level at which the coverage begins, usually above $25 million or
more 1n losses, and because of the quantity of coverage that can be pur-
chased, up to $140 miilion This coverage extends to general habilities
not specifically excluded under the excess coverage agreement. Because
excess coverage excludes gradual pollution releases, however, its useful-
ness to companies with potential graduai releases of hazardous sub-
stances, such as land disposal activities, 1s limited, Indeed, while there
are more than 100,009 hazardous substance generators and about 4 000
TSDFs, the excess coverage pools that included pollution coverage had
only about 678 participants as of March 1987 7

We 1dentified five risk pools that include sudden pollution habiliLy in the
catastrophic coverage they provide. These pools, together with the
approximate number of participants as of March 1987, are. ACE Tosur-
ance Company, Limited (300), Energy Insurance Mutual (28), PRIMEX
Limited (20); Tortuga Casualty Company (30); and XL Insurance Com-
pany Limited (300) 8

Two of the pools have membership restrictions: Energy Insurance
Mutual himits 1ts membership to electric and gas utilities and PRIMEX to
medium-sized chemical companies Also, PRIMEX's coverage begins at
the lowest level of losses, providing $15 million m coverage above $1
million 1n losses, while Energy Insurance Mutual provides $10 mullion to
$50 mllion in coverage above $25 mllion 1n losses.

The other three groups have diverse industry participation. ACE, for
example, has policyholders in manufacturing, transportation, fin ncial
and other services, mining, 1etail trade, construction, and wholesale
trade They also offer broad coverage limits' Tortuga provides up to $60
nmillion 1n covecage above $25 million 1n losses; XL provides up to $76

7EPA identified an estimated 85,000 large-quantity generators (who generate more than 1,5ui kilo-
grams of hazardois waste per month) since the passage of RCRA in 1976 Of those EPA estimates
that 40,000 ate currently operating In addi.ion, EPA estimates that over 100,000 smrall-quantity gen
erators (who generate between 100 and 1,000 kilograms per month) are currently operating, aithough
only about 60,000 had been 1dentified by EPA as of July 1987 These figures do not include genera-
tors who do not generate a hazardous waste out do face potential pollution releases from hazardous
substances used n the production process These generators may number n tae tens of thousands.

BBusiness Insurance, March 3¢, 1987
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million in coverage abave $26 million in losses; and ACE provides up to
$14v mullion 1n coverage above $100 mill*on 1n losses.

Risk-Retention Groups

Efforts Lo form 11sk-retention groups for those with putential pollution
habibty are being initiated by financial brokers and trade associations
whose chents or members are unab '« to obtain pollution insurance from
the msurance industry. Risk-retention groups emerged after the enact-
ment of the Product Liability Risk Retention Act nf 1981, which enables
certain companies to form self-insurance assoclations or corporations
that could provide insurance to cover their members’ potential product
liability msks when commercial product liability insarance became
scarce. The #ct also preempts state laws prohibiting such pools. The via-
bility of this option for pollution msurance was enhanced by two recent
laws, First, the Risk Retention Amendments of 1986 expanded the con-
cept ot risk rctention beyond product hability risks to allow a broader
range of firms with common hability risks (not necessarily related to
product hability) to for m self-insurance pools Second, section 210 of
SARA specifies that risk-retention groups may operate to provide pollu-
tion liapility insurance to their members.

During our review we identified three risk-retention groups that were in
the process of for.ning to meet poiution insurance needs in the hazard-
ous substance imdustry. All three anticipated being operational by late
1986 or early 1987. However, two have slipped their original start-up
dates to late 1987 and the third effort was terminated in August 1987,
The two or.going efforts are Hypercept and the Environmental Protec-
tion Insurance Company (EPIC). These groups are targeting small to mid-
sized firms. Hypercept plans to initially offer up to $2 million total
annual coverage to about 33 companies and, as participation increases,
plans to increase coverage limits to $6 nullion, EPIC plans to offer up to
$10 mullion annual coverage to abrut 200 compames, The third group,
North American Casualty Cooperative (NACC), was turgeting very large
companies and planned to offer up to $12 raillion to $60 million anrnal
coverage to 30 to 100 “Fortune 500 comnanies. NACC withdrew its
offering when, according to its fouader, coinpanies were not willing to
put up th - initaal capital contribution needed to begin operations,

Also, an carher eftort to form a risk pooling group for hazurdous waste
dispc sers was abandoned 1n late 1984, That effort, called Waste Insur-
ance Laability Limited (wiLL), was ungertaken by the National Solid
Wasties Management Association in 1986. According to an official, the
association attempted to develop an industry-owned insuraqce company
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with coverage that would satisfy RCRA habihty requirements for its
members and protect their members' assets, Because the waste disposal
mndustry 15 comprised of a few very large companies ard many small
companies, the association was unable to set 1tial capital contributions
and annual premiums that prospective participants considered equita-
ble. The association could not resolve these problems and decided that it
would not go forward with its plan,

Summary

The supply of pollution insurance curre ntly available to rhe hazardous
substance industry 1s hmited. Only one insurance industry source, AlG, is
actively pursuing the pollution rasurance market. A few other compa-
nies write pollution msurance .or selected clients who carry coverege
for other risks.

The remainder of he insurance industry, for the most part, regards pol-
lution risks as uninsurable, These companies cite unfavorable legal
trends and potentislly enormous claim payments for their withdrawal
from the market over the last few years and their reluctance to under-
write pollution risks. As we discuss 1n subsequent chapters, insurers
maintain that the combination of the inherent risk of insuring against
pollution, uncertainty about judiciai decisions regarding hability stan-
dards and mnsurance contract coverage for pollution incidents, and broad
hability established by federal environmental law made 1t too difficult
for them to write new pollution insurance at a profit. More importantly,
msurers claim that these aspects of current pollution habihity may pre-
vent themr tuture reentry into the pollution msurance market, evea as
the overall insurance industry recovers its financial position, '
In an etfort to fill the void created by the lack of pollution insurance
available from the insurance industry, risk-retention groups are form-
g, These participant-owned and -operated self-insurance pools are
forming as an alternative to traditional insurance for firms that handle
hazardous substances and want insurance for thea pctential pollution
risks. However, risk-retenticn groups established to insure other types
ot habiities have been slow to develop and may face capitalization prob-
lems. Because nisk-retention groups for pollution liabilities are still in
the formative stages, it is too carly to assess their effectiveness in meet-
1ng the msurance needs of their members,
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mm \ We recewved both oral and written comments on a draft of this report
Agency CO ents : from EPA, In elaborating on their written comments, EPA officials com-

mented that they generally concur with the report’s findings, conclu-
slons, recommendation, and matter for congressional consideration,
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EPA Needs to Develop Additional Financial

Responsibility Requirements for Those With
Potential Pollution Releases

Insurance for TSDFs

1SDEFS, generators, and imnovators of waste reduction technologies wno
seek to protect themselves against losses arising from pollution liabili-
ties are, for the most part, finding that pollution imnsurance is scarce and
expensive, According to industry sources, chemical manufacturers gen-
erally do not have commeraial pollution insurance, nor do many product
manufacturers that use toxic materials in thewr production processes.
Most hazardous waste land disposal facilities also do not have pollution
isurance.

In order to ensure a minmum level of financial resources to cover cer-
tain pollution habilities for TwDrs, RCRA required EPA to establhish finan-
c1al responsibility requirements. In response, EPA developed regulations
allowing TShFs to demonstrate financial responsibihity through the use of
insurance or by meeting financial responsibility tests Due to the
absence of insurance, many of the approximately 4,000 TshFs are dem-
onstrating financial responsibility through these tests. Similar require-
ments were mandated under CERCLA 1n 1980 for the broader range of
facilities not covered by ke or other federal law, As yet, ErA has not
established these requirements,

According to EPA regional and moast state RCRA program representatives,
Tsbks with land disposal activities (specifically, land treatment, surface
mmpoundments, and landfills) are experencing the greatest difficulty
1outing insurance. Under RCRA, these facilities are required to have both
sudden and gra lual pollution coverage. However, as indicated in chap-
ter 2, insurance companies, over the past few years, have practically
withdrawn from the market of offering gradual pollution liability
insurance,

According to an official of the National Solid Wastes Management Asso-
ciation, which represents about 130 companies that handle hazardous or
infectious materials, pollution liabihty insurance 1s a major problem for
all of its members. For the most part, member companies meet their pol-
lution hability requirements through financial responsibility tests rather
than with insurance. The association membership includes 18 disposal
companies that together account for at least 76 percent of commercially
disposed hazardous v-aste,

In a review of annual reports and other pubhic documents, we found that
the nation’s two largest hazardous waste disposal companies had indem-
nified pollution insurance policies that do not transfer liability risk to
the insurer except in the event of bankruptey. On a Securities and
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Insurance for
Generators

Exchange Commission form (SEC form 10-K) that publicly-owned corpo-
rations are raquired to file annually, these two disposal compames
reported that, during 1986, they had indemnified pollution insurance
policies 1n which they agreed to reimburse their insurer for claims paid
on the policies. Officials at both companies told us that they still have
indemnified pollution insurance policies and that the policies are with
AlG, The officials said that reimbursement is provided under a separate
contractual agreement and that the reason for having these policies is to
comply with state regulations requiring insurance. However, neither
regarded these policics as insurance and both said their companies use
the financial test to meet federal RCRA financial requirements. According
to AlG officials, AIG also does not regard indemnified policies as insur-
ance, and as of July 1987, they had fewer than 10 of these policies in
effect,

There 1s no centralized data system documenting how pollution msur-
ance premiums and coverage levels have changed for the about 4,000
TSDIs 1dentified by EPA as currently operating RCRA facilities available to
handle hazardous waste However, federal and state RCRA program rep-
resentatives indicated, on the basis of their experience and knowledge of
facilities within their respective states and regions, that pollution insur-
ance premiums have increased several fold over the past few years
while the level of coverage has decreased substantially. We have no
basis for evaluating the appropriateness of the changes in premiums and
coverage because other factors at the facilities may have affecced the
changes (e g., expanding opera.ions or increasing levels of hazardous
waste activity). However, the regulators said these changes 1n premiums
and coverage are examples of the situation facing TSDFs.

There are over 100,000 facilities 1dentified by EPA as hazardous sub-
stance generators. However, a relatively small number of companies
accounts for most of the hazardous substances generated nationwide.
The Chemucal Manufacturers Association (CMA) represents 167 compa-
nies that produce about 90 percent of the basic industrial chemicals in
the United States. CMA told the Congress in March 1986 that commercial
pollution insurance (both for gradual and for sudden pollution releases)
for 1ts member companies has disappeared altogether.!

IStatement of CMA before the Senate Committer on Commerce, Selence and T1ansportation, on the
availability and cost of liability insut ance, March 4, 1086
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Other industries are also exper ncing difficulties obtaining commercial
pollution msurance. For example, the National Association of Manufac-
turers, whose approximately 14,000 member companies account for 80
percent of our nation’s manufactured output, 1s a potential market for
pollution insurance because 1its member companies use toxic chemicals
as product ingredients. An association official told us that while pollu-
tion isurance was not strictly unobtamable, it 1s difficult to obtain and
very expensive. The National Association of Chemical Distributors,
whose 280 member companies handle the movement and distribution of
256 percent of all manufactured chemicals, told us that pollution rnsk
insurance 1s v tualiy unobtainable for its members.

CMA surveyed 1ts members regarding past and present insurance availa-
bility and their insurance practices, Thirty-seven percent of its members
(62 of 167 companies) responded to the survey conducted between Feb-
ruary and June of 1987 The CMA summary results available to us indi-
cated that 14 U S.-based chemical companies had gradual pollution
coverage under EIL pohicies in 1984; 4 had g1, policies 1n 1986, with much
lower policy imits, Further, sudden and accidental pollution coverage
was reduced 1n scope and became largely unavailable to the chemical
industry i 1986.

From 1ts survey results CMA concluded that insurers continue to demon-
strate a reluctance to insure high-hazard hability risks; CMA also believes
insurers will not msure chemical business in the near future. As an
alternative, more chemical companies will have to self-insure pollution
liabilities—a situation of greater concern to small and medium-sized
chemical companies than to large ones.

We asked CMA to provide us with contacls among its member companies
who would speak with us in detail about their experiences obtaining pol-
lution insurance. We were told that individual companies were reluctant
to do so because of concern about disclosing proprietary information
that could hurt them competitively. However, cMA did identify officials
ot five chemical manufacturers who agreed to meet with us. All five told
us that then companies have no true risk-transfer insurance for pollu-
tion risks. Two of the compames with TSDF land disposal risks have fully
indemnified policies to meet certain individual state requirements but
generaily use the financial test to meet their RCRA financial responsibil-
ity requirements. However, we have no way to assess the extent to
which the reported experiences of these five companies mirror the rest
of the industry.
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Surveys by the Rigk and tnsurance Management Society present similar
results, This group, which represents about 3,800 companies, service
firms, nonprofit mstitutions, and governmental entities, surveyed its
members' nsurance coverage for 1985 and 1986. Those who responded
to the pollution portion of the surveys (16 percent and 7 percent, respec-
tively, tor those years) reported a sharp cut in availabihity of pollution
msurance in 19856 and further reductions in 1986, They also noted a
marked inerease in premiums and deductibles, together with restrictions
1n coverage for the same period,

| 4

‘he rising costs of waste management and associated liabilities for
waste disposal make waste reduction an increasingly more desirable
objective By reducing the generation of waste, industry can save waste
treatment costs and achieve better protection for health and the envi-
ronment, At present, the development of these alternative and innova-
tive waste reduction technologes is primarily inhibited by economic
factors other than the availabihty of insurance.

Economic Factors Cited as
Primary Obstacle to Waste
Reduction Effort

Recent major studies have considered the impact of several economic
factors, including insurance, on emerging waste reduction technologies.
In a 1986 Office ot Technology Assessment survey, industry representa-
tives said that economic factors were the most significant barriers to
waste reduction ¢ A 1986 EPA report to Congress noted that even though
waste minimization practices often lead to cost savings in the long run,
availability of capital in the short run for plant modernmzation s often a
significant obstacle to their implementation.® A 1985 Congressional
Budget Office report also found industry introducing only hmited appli-
cations of waste-reduction technologies despite the long-term economic
and envirnnmental benefits of using them.® We reporied in 1986 that the
adoption of permanent treatment technologies at Superfund sites faces
mnitial barriers more sigruficant than msurance, including econumic and

Jb_g Hous Reduction of Hazardous Weste tor Pollution Prevention and Indusu al Efficiency, OTA, Sep-
tember 1086

4Mintiazation of Hazardous Waste, Executive Summary and Fact Sheet, EPA, October 1086,

Hlazardous Waste Management Recent Changes and Policy Alternatives, Congressional Budget
Otfice, May 1986
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marketing uncertainties as well as a number of mstitutional, regulatory,
and informational barriers.’

Insurance May Be an
Obstacle in the Future

Our examination of the Superfund innovative Technology Evaluation
Program, now underway at kpa, indicates that as technologies evolve
and approach commercial apphcation, the need for insurance may
become more significant, EpA established the program in 1986 to acceler-
ate the development, demonstration, and use of new or 1movative tech-
nologies. These technologies are being tested on cleanup activities at
Superfund sites, but they may be useful for routine waste reduction as
well. In 1ts program plan, EPA states that liability concerns of technology
developers and potential commercial users can be an important obstacle
to both the development and use of new hazardous substance treatment
technologies.” The program plan acknowledges that developers of inno-
vative technoiogles may find that liability insurance to cover their oper-
ational risks during deve.opment and testing of those technologies is
difficult or impossible to obtain.

We spoke with representatives of 11 of the original 12 demonstrators
participating in the program to determine their mnsurance status,
According to 7 of the 11 representatives, as of August 1987, one com-
pany left the program because pollution msurance was unavailable,
three had hability insurance to cover their operational risks during
development and testing of their technologies, and three are relying on
EPA to provide contractor indemnification for the demonstrations.” Of
the remaining four companies, one has decided to self-insure while the
other threc have not yet resolved how to cover their potential habilities.

The experience of these demonstrators suggests that the lack of per-
formance records for innovative technologies may create uncertainty
about the long-term effectiveness of these new cleanup remedies. EPA
officials responsible for the program told us that, because of this uncer-
tainty, there may be a tendency within the insurance industry to impute
a probability of failure to some alternative technologies. All participants

6Hazardous Waste LPA's Consideration of Permanent Clean p Remedies (GAO/RCED-86-178BR,
July 7, 1986)

Ssuperfund Innovative Technology Evaluation (SITE) Strategy and Program Plan, EPA, December
1086,

7SARA section 119 generally allows EPA to indemnify Superfund clean \p contractors for their Habili-
ues due to negligence arising from site cleanup activities,
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said they are marketing or hope to market their technologies to tie haz-
ardous waste industry. At that point, a lack of appropriate poliution and
product hability insurance may become a barrier to the commercial
development of those innovative technologies,

With the passage of RCRA 1n 1976, the Congress required that Epa estab-
lish financial responsibility requirements to ensure that hazardous
waste TsDFs have adequate financial resources to cover certam pollution
liabihties. In response, EPA developed and implemented what it regards
as mmimum hability standards and 1dentified financial responsibulity
mechamsms, including habihity insurance, that TsSbr owners or operators
may use to demonstrate financial responsibihity, In 1980, with the pas-
sage of CERCLA, the Congress expanded the mandate for financial
1esponsibility requirements to include certain facilities not covered
under RCRA or other federal law, Although by 1983 £PA had promulgated
the 1egulations for TsDrs under RCRA, 1t has not estabhished financial
responsibility requirements for those classes of facilities covered by
CERCLA financial responsibility provisions, which could include genera-
tors and innovators of waste-reduction technologaes,

Liability Requirements for
TSDFs

EPA regulations developed pursuant to RCRA require that TSDF owners or
operators maintain some specific financial responsibility for liabilities to
third parties in case of bodily mmjury and property damages caused hy
sudden and/or gradual accidental pollution occurrences EPA regulations
allow 1SDFs to demonstrate financial responsibility by any of the follow-
Ing mechanisms: 1nsurance, financial test, corporate guarantee, combina-
tior of insurance and the financial test, or combination of insurance and
a corporate guarantee. As table 3.1 shows, all TSDFs must maintain sud-
den accidental hability coverage of at least $1 million per occurrence,
with an annual aggregate of at least $2 million. Additionally, land dis-
posal facihties must maintain nonsudden (gradual) accidental liability
coverage of at least $3 milhon per occurrence, with an annual aggregate
of at least, $6 million. The TsD¥s may demonstrate liability coverage by
using one of the specified mechansms.
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Table 3.1: RCRA Third-Party Liability .
Requirements for TSDFs

Y A A
Suddon accidental occurrences Gradual accidental occurrences

Anowne, ar operator of a TSDF must have  An owner or operator of a land disposal
hability coveragce for at least $1 million per facility must maintain at least $3 million per
occurrence with an annual aggregate of at occurrence with an annual aggrugate of at
teast $2 mullion, exclusive of legal defense ' least $6 mullion, exclusive of legal defense

cosls costs

This hability coverage may be demonstrated by one of the following mechanisms:
Liabilty insurance

Financial test®

Corporate guarantee”

Combinzation of insurance and financial test

Combrnation of insurance and corporate guarantee

9The financial test may be net by demonstrating either (1) a prescnbed amount of working capitat,
tangittle net worth and U S assets or (2) a specified bond rating, a prescribed amount of tangibl2 net
worth, and U S assels

PA corporate guarantee is 4 written guaraniee cf habily coverage by the parent carporation of the
TEDF owner or operator To use this (1) the pare -t corporation must meet the inancial test and (2) the
staie in which the parent corporation 1s incorporated and the state in which the demonstrating facility 1s
located must report to EPA that the guarantee 1s legally vaiid and enforceable in that state

As mentioned earlier, there 1s no centrahized data system at the federal
level that 1dentifies the fiequency with which TSprs use the different
tinancial options to demonstraie financial responsibility ilowever, most
teder al and state representatives responsible for admirastering the RCRA
program 1n the 15 states contacted during our review told us that the
financial test was the uption most often used to meet the RCRA require-
ments.8 Insurance was cited as the second most often v« d option. These
progiam repi esentatives pointed out that smaller companies, In particu-
lar, are having a difficult time due to high insurance premiums and an
mebility to meat the financaial test requirements. ‘ X

To pass the financial test specnfléd n EPA regulations, facihty owners
must demonstrate that they have sufficient assets to cover their poten-
tial liability for sudden or sudden and gradual occurrences, In lieu of an
msurance policy, the owners must submit financial statements from an
independent auditor to state 1epresentatives responsible for administer-
ing the RCRA program.,

In addition to mscrance and the financial test, kCRA regulations allow
the use of a corporate guarantee, a combination ef insurance and the

Bhe 16 states we contacfed are Alabama, Calitornig, Colorado Connecticnt, Hinors, aand, Maosa-
chuoetes, Michigan, New Jetsey, Ne v Yotk, North Caroling, Ohio, Pennsylvanig, Tennesses, and
Texas i
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financial test, and a combination ol insurance and a corporate guaran-
tee. According to RCRA program representatives in the 15 states we con-
tacted, very few Tsbrs presently use the combination of mechamsms to
satisty the RCRA 1equirements As of June 1987, 12 of the 15 states con-
tacted allow the use of corporate guarantees Other states are expected
to allow the use of this option in the near futmie EPA Region IV officials
estimated that only about 14 percent of the facilities in the region, all
located in Alabama, are currently using corporate guarantees,

Most TsUFs claim that they aie able to meet RCRA financial responsibility
1equirements, even with the current general unavailability of pollution
insurance Fornstance, on November 8, 1J85, 1sDis that were operating
land disposal tacilities had to certify comphance with RCRA groundwater
monitoring and financial responsibiity requirements Of the 1,638 land
disposal facihities oper ating at that time, only about 60 of the facihities
tailed to certify comphance with the financial 1esponsibility 1equire
ments (Approximately 1,000 ot the 1,638 tacihities failed to meet
groundwater monitor ing requirements and have been ordered closed,)
An official of one major commercial disposal company told us that haz-
ardous waste disposal companies use the financial test and corporate
guar antee to demonstr ate financial responsibility for closure, post-clo-
sure habihty, and third-party hability requirements, He expressed con-
cern that a company'’s corpor ate capacity to pass these tests may be
stramned as EPA 1Ssues other tinancial responsibility regulations using
these tests tor such programs as RCRA corrective action and CERCLA sec-
tion 108(b) Because of these concerns, EPA and industry representatives
have been meeting over the last year to discuss the adequacy of finan-
c1al responsibility tests and to explore other options to ensure financial
responsibility under environmental laws,

Liability Requirements for
Others Have Not Been
Implemented

Section 108(b) of CERCLA mandated the development of financial respon-
sibility requirements, consistent with the degree of associated risks, for
certain classes of facilities that handle hazardous substances and are not
covered under RCRA or other federal law. The act required that beginning
not earlier than 1985, 1rA promulgate financial responsibiity require-
ments for those facihities These requirements were to be phased in over
a perlod of not less than 3 years and not longer than 6 years.

SARA amended these 1equirements in 1986 by adding that financial
responsibility may be established by any one or any combination of the
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following. insurance, guarantee, surety bond, letter of credit, or quahfi-
cation as a self-insurer, Further, it directed that the financial responsi-
bility 1equirements contained in forthcoming regulations be phased n

* s quickly as can reasonably be achieved but in no event more than 4
years” after the regulatie: s are 1ssued.

EPA, up until 1983, per formed several studies to define the scope of
these requirements in terms of who and what they would apply to, and
to lay out a conceptual fiamewor k for all the possible things they could
do However, according to the EPA staff person in charge of this effort,
the work was stalled 1in 1983 because of lack of funds. He also said that
an attempt to renew the work in early 1987 was again halted by £PA in
June 1987 According to the official, EPA has no plans or time frames for
developing the regulations As a consequence, EPA has not established a
financial safety net to protect those who may e harmed from releases
of hazardous wastes by other than the owners or operators of TSDFs.

Conclusions

Recommendation to
the Administrator,
EPA

Although a few insurance souices ate currently offering pollution insur-
ance. most TSDFs, generators with pollution risks, and innovators of
waste-reduction technologies are not now obtaining commercial pollu-
tion insurance and are operating without this coverage. EPA has imple-
mented regulations under RCRA that set minimum financial responsibihity
requiremens for TSDFs. In the absence of insurance, the requirements
ensure that these facilities have at .east a mmimum level of internal
financial resources to cover pollution liabilities, such as those mnvolving
third-party bodily injury and p1operty damage.

EPA has not, however, established similar requirements under CERCLA for
other classes ot facihities with potential pollution habilities. Given the
general unavailability of wnsurance to cover risks assoclated with haz-
ardous substances, 1t is critical that EPA develop and implement the 1930
CERCLA financial responsibility requirements for the potentially broad
range of facilities covered by CERCLA section 103(b).

We 1ecommend that the Adminustrator, EFA, establish specific milestones
leading to the timely implementation of financial responsibility regula-
tions for the risks associated with classes of facilities that EpA deter-
munes are covered by CERCLA section 108(b).

Page 36 GAO/RCED-88-2 Hazardous Waste Insurance Availability



Chapter 4

Legal Liability Standards and Remedies for
Cleanup and Compensation

CERCLA was enacted to ensute the cleanup of the nation’s abandoned
hazat deus waste sites, CERCLA hability standards, which were designed
to taclitate actions by the federal government to compel cleanup and
1ecover cleanup costs, have been consistently upheld by federal courts.
However, the act does not address the need to compensate persons
harmed by hazardous substance releases I'or the most part, persons
secking 1ediess tor bodily inury or property damage bear the burden of
proving liabihty under varying state laws. While changes brought about
In some state courts have made 1t easier for alleged victims to seek com-
pensation, 1n other states recent tort reform legislation may have made .
1t more ditficult,

Many major propelty/casualty msurers claim that the application of lia-
bility standards w.ssociated with cleanup under CERCLA 15 an extreme
mmpediment to the availability of pollution insurance They maintain
that these standards create the likelihood that an insured’s conduct will
bear no relationship to the extent of his liability, thus making 1t impossi-
ble for msurers to predict pollution losses Regarding compensation for
bodily injury and property damage under state common law, wmsurers
maintain that new theotles of hability, new forms of recovery (such as
tor medical monitoring and impaired quality of life), and changes in
statutes of hmitations also undermine the predictabihity needed to

under wiite pollution risks In 1985, insurers reported to us that they
made relatively modest amounts ¢f claim payments mvolving pollution
incidents, but that several thousand pollution claims had not been set-
tled Insurcrs assert that the value of these open claims and other future
nollution claims could severely strain their capacity to write property/
casualty insurance 1n the tuture.

“he e ant to which insurers may be held hable for the cleanup of old
waste _1tes under CERCLA hinges on court interpretations of disputed
insu: ance contract provisions Regarding current and future TSDFs, how-
ever, RCrA established a program to manage hazardous waste from “cra-
dle to grave” that should make 1t easier for insurers to underwrite
pollution r1sks The objective of this program is to ensure that hazard-
ous waste 15 handled in « mannet that protects human health and the
environment. In addition, the program established specific technical
standards tor the design and safe operation of TSDKS

This chapter discusses the hability standards faced by parties involved

with hazardous wastes Chapter b discusses how the courts are applying
these hability standards to the parties’ msurers through interpretation
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ot msurance policies Chapter 6 presents data on the number and value
ot pollution claims paid by msurcis in 1985

CERCLA'S authority tocuses on cleanup of hazardous wasle sites that are
chatacterzed as abanudoned o1 uncontrolled Under CERCLA, responsible
parties are held lhiable to clean up the sites themselves or to reimburse
the government for expenses mcoired 1n cleaning up the sites or mitigat-
ing losses to natural 1esoutces, This habihity is 1etroactive, since respen-
sible parties mclude not only any present owner or opetator of the site
but also any past ownet o1 oper ator of the site at the time of disposal,
transporters ot hazardous substances who selected the site, and the gen-
erators of the suostance Although cirerLa does not provide 1edress for
mjutles o1 damages, 1t does establish the period of time in which an
mjured party may seek compensation under state law.,

Since the enactment of CERCLA, courts have consistently upheld 1ts broad
standards of hability and causation The following thiee standards were
designed to make 1t easier for the governnient to seck cleanup by elimi-
nating certain requirements for proot on the part of che federal
government,

Strict hability Courts have consistently held that CERCLA imposes strict
liability, meaning that the government need not prove neghgence, or
tailure to exercise due care, in order for defendants to be hable for
cleanup costs As a result, both current and past owneis and opet atots
ot hazardous waste sites ate hable for cleanup regardless of whether
they caused the presence ot 1elease of the hazairdous substance In addi-
tion, generators who arranged for disposal o treatraent are hable even
if they did not select or wete not aware of the site chosen for disposal.
Transporters who selected a disposal site and cared substances to it
are also considered liable even though they did not cause the release.

Jomnt and several habiity Although a number of parties may have con
tributed to the presence ot hazardous wastes at a site, courts, under this
standard, have n.ded that the government can hold one 1esponsible
parvy hiable for the entie costs of cleanup, not just for that portion that
can be attiibuted to that party’s wastes As illustrated n the CERCLA
case of United States v Chem-Dyne Corp ,! joint and several hability 1s
appropriate tor most CERCLA cleanups becatse wastes have been comin-
gled and 1t 15 ditficult to establish “a reasonable basis tor division

1572 K Supp 802 (5> D Galo 1983)
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ace mdm;,ln the contribution of cach,”™ As UlC(()lll'L noted, only if the
harm 1s divisible and there 18 a reasonable basis for apportionment of
aamages will each defendant be hable for the portion of harm he himself
caused FPurther, courts, as m the CERCLA case of Tnited States v, bouth

Carolina Recyehng and Disposal,’ rejected the notion that relative

volumes of waste that generators contributed to a site could be used as a
means of apportioning hability.

Causation. Under CERCLA, a generator may be held hable for cleanup
even without a specitic determination that the generator's wastes were
among the hazardous materals released at a site. Following a district
court case in 1983, other districts have adopted a causation test that
requires demonstrating only that a generator's wastes were sent to a
site, that 1ts wastes were at the site at the time of release, and that a
hazardous substance was released and cleanup costs incurred. !

Under a negligence standard in heu of strict hability, the government
would have to demonstrate that one or all of the parties that caused the
presence of hazardous wastes had been neghgent, or had failed to exer-
cise an appropriate standard ot care Further, even if the government
were able to prove negligence, 1n the absence of joint and several liabil-
1ty, it would have to locate all responsible parties and could recover
therr proportionate share of cl\eanup costs only from those that were
financially solvent, any remaining cleanup costs would have to be borne
by the government.

Because CERCLA'S stiict, Jjoint and several hability standards apply to
any party responsible for the presence of hazardous wastes at a site,
regardless of the extent of wastes contributed or the care taken to pre-
vent cortamination, the federa! government can more easily seek
cleanup than 1f 1t had to prove liabihity under other standards, such as
neghgence, Using an extreime example, a generator who disposed of one
barrel of waste material at a land disposal facility 30 years ago could
now be hable for all cleanup costs resulting from gradual seepage of
wastes during the past 20 years, In practice, this extreme situation 1s

15741 Supp ut 811
JAELR 20272(LSC 1984)

Hinfted States v Wade, A77 1 Supp 1326 (10D Pa 1983) See also United States v South Caroling

Recyding & Disposal, T, 14 E LR 20,272(DSC 1884)
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not likely to take place, SARA section 122 m(,ludus 4 provision for settle-
ment with de mmimis (very small) contributors and also includes provi-
s1on for the use of nonbinding allocations of liability among respovsible
parties i order to expedite the apportionment of CERCLA site cleanup
costs, In addition, SARA section 113 provides that in resolving contribu-
tion claims, “the court may allocate response costs among hable parties
using such equitable factors as the court determines are appropriate.”

Insurers assert, however, that CERCLA's liability standards make 1t
impossible to define risks, predict losses, and est: Yhish appi opriate pre-
mums for insurmg companies involved with hazardous wastes, since a
policyholder could become involved 1n a joint and sever al liability situa-
tion through the conduct of another party. Depending on how the liabil-
1ty is apphied, an insurer could find itself providing coverage for the
conduct of persons other than its policyholder. For example, insurers
cite therr concern that generators who dispose of their hazardous wastes
at common disposal facilities could become jointly and severally liable 1f
the disposal facility did nut have adequate resources to remedy releases
that cause otf-site property demage and bodily harm.

We believe, howcver, that the difficult 3 in predicting how CERCLA'S
joint and several habihty may be applied have more to do with past
msurance policies and Josses related to previously unmanaged waste
than with current or future policies. As noted earlier, kCRA requires all
hazardous wastes to be stored o1 disposed of at permitted fzcilities
whose owners and operators must meet federal standards of care to
assute that hazardous wastes are handled in a manner that protects
human health and the environment. Additionally, a generator and its
insurer will not risk liability at a common disposal facility unless the
facility owners/operators do not have adequate res.urces to cover their
liabilities. Owners/operators must carry a minimum amount of insur-
ance coverage or meet some other financial means test to cover liabili-
ties associated with the facility's operation and its subsequent closure
and post-closure care.

Insurers go on to assert that CFRCLA's standards of liability not only
have reduced the availability of pollution insurance, but als¢ have
atfected the standard of care owed by generators, transporters, and
owners/operators of 1snrs. They maintain that the hability standards
undermine these parties’ incentives to exercise due care to prevent pol-
lution because the standard of care is not related Lo the potential for
habilty. However, an official of the largest commercial waste disposal
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firm told us that standards of habthty have in fact increased the stand-
ard of care talien by the industry. He told us that some of the larger
gonerators are now investing in expensive equipment and facilities for
their own on-site treatment and disposal facihities, Such generators can
then keep total control of their waste and would not be subject to joint
and several hability. Smaller firms that cannot afford the expensive out-
lays necessary for their own hazardous waste facilities are looking to
commercial facilities that practice standards of care that will keep the
generators free from this liability. He also told us that disposers are
sceeking additional ways to reduce the impact of CERCLA hability, He
noted that his firm was developinig innovative disposal technologies and
working with generators to reduce their waste output,

A oM official told us that CERCLA's standards of liability do not play a
role n its member companies’ standard of care. He said, **CMA members
place the health and satety of their workers and the public as their high-
est priority.” It should also be noted that the one insurer marketing pol-
lution insurance (AIG) offers insurance only to companies that
demonstrate that they exercise an appropriate standard of care through
detatled sk assessments £nd risk management practices.

o — —

With the exception of several laws that provide compensation to victims
under speaial cireumstances—coal miners suffering from black lung dis-
case, tor example—federal law does not provide remedies for personal
iyury or damage due to hazardous substances, Persons alleging harm
trom hazardous waste must seek compensation under tort law (the body
of law dealing with wrongful acts) in individual states. Although the
Congress considered the appropriateness of federal victim compensation
during deliberations in enacting the 1980 CERCLA and when first seeking
to reauthorize the act in 1984, it decided against such provisions, How-
ever, In 1986 the Congress used SARA to standardize one element of state
tort Jaw by extending the period of time allowed for bringing action for
iyury or damages resulting from hazardous waste contamination.

Under state statutes of himitation, plamntiffs must bring suit within a cer-
tawn perod of time, generally ranging from 1 to 3 years, from when some
setion oceurs Betore 1980, some states still considered this period to
vegin at the time of exposure, tlowever, since illnesses brought on by

‘exposure to hazardous materials typically have long latency periods, the

Statutory limitation periods could run out before the injury is discov-
ered. sARA provided a federal statute of limitations getting the com-
mencement date for state statutory limitation periods as no earlier than
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the date on which the injury was dlswvu'cd to be attrbutable to a haz-
ardous substance,’

In addition to tcdoral rcqunromcnts 17 states have enacted hazardoas
waste cleanup aws, generally resembling ¢lkRCLA, with funds for emer-
geney cleanup of hazardous substance spills.® However, although Florida
and New Jersey provide a fund for property damage, neither these laws
nor tederal law prrvides remedies for personal ingjury. Laws in two other
states speaifically provide tor persons harmed by hazardous substances,
but tor the most part, alleged victims must seek redress for bodily injury
or property damage under state common law,

State CommonyLaw
Remedies

Common law has cvolvcd over mme in each of the mdmdudl states,
Under common law, someone seeking remedies for personal injury or
property damage due to hazardous wastes must fit his or her case into
the traditional causes ot action—neghgence, trespass, nuisance, and
strict liability. These causes of action are not easily adapted to hazard-
ous waste cases, in which there may be more than one responsible party
and in whuch long periods of time may elapse before the injury 1s
discovered,

For example, 1n a neghgence action, the victim must der wnstrate that he
or she sustained a.» inyury, that the injury was caused by a release of a
hazardous substance, that the defendant had a duty to conform to cer-
tain standards ot conduct to avoid risks to others, and that those stan-
dards were not met. Actions based on nuisance and trespass, used to
obtain a remedy 10. harm to property, must prove interference with the
victim’s property use or possession, In an action based on strict Liability,
the viettm must prove that the defendant was engaged in an
ultrahazardous or abrnormally dangerous activivy, where risk of serious
public harm could not be elinunated by the exercise of care.’

BSARA see 208, CERCLA see 'i(m o mm-mh-d

%L hese 17 states are Alabuama, Arizong, Colorado, Connecticut, Florida, Georgia, linols, Loulsiana,
Ma yland, Michigan, New Hampshite, New dersey, New Mesico, Noith Catwidng, Pennsylvania, Ten
nessee, and Wistonsin

Isoveral Now Jersey casts have declared hazadous waste activities to be abnormally dangetous
arhinaties See Kenney v Sclentitic, Ine, 204 NJ Super 228, 497 A 2d 1310 (Super ('t Law Div

1986), and Mew Jersey Dept of anu l’mtutlun v Vention Cotp, 94 N J 473, 408 A.2d 160 (1983),
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A 1982 congressionally directed study examining legal remedies and
barriers to recovery found that peisons harmed by hazardous wastes
tace substantial barriers in an action to recover damages for personal
ijury or property damage.? The principal barriers had to do with stat-
utes of hmitation, proof of causation, and apportionment of damages
among multiple defendants, As noted earlier, SARA modified one of these
barriers by changing the commencement date under state statutes of
himitation from the time when injuries are caused to the time when they
are discovered and connected with exposure to a toxic substance. How-
ever, proving causation and apportioning damages amony! several
responsible parties remains difficult for those seeking remedies for haz-
ardous waste mjuries under state common law,

Because long periods of time may pass befor e iyuries are discovered,
persons harmed by a hazardous substance may face a4 formidable task in
attempting to demonstrate the causal connection between a hazardous
substance and their injuries or damages. Responsible parties must be
1dentified, and documents and witnesses necessary for evidence must be
located, including =vidence of the hazardous substance and the victim’s
exposure to it. The injuries may not be clhinically visible and may there-
fore be difficult to measure and prove. Persons harmed by hazardous
substances must also be able to prove that, their injuries were not caused
by other factors, such as cigarette smohing, Finally, proving causation
may require considerable medical and scientific testimony to demon-
strate the epidemiological or statistical correlation between environmen-
tal exposure and the onset of illness. According to the previously cited
study, the costs of providing this information can be a significant bar-
rier to recovery for injuries.

Persons harmed by hazardous substances are also hampered by the fact
that several parties may have stored or disposed of hazardous wastes at
the site in question. Under common law, alleged victims have the burden
of proving that a defendant’s conduct was a substantial factor in the
cause of injury. Thus, when a number of parties disposed of hazardous
wastes, whether acting in concert or not, 1t may be impossible to demon-
strate that any one defendant contributed substantially to the injury.

81njuries and Damages from Hazardons Wastes—-Analysis and Improvement of Legal Remedies A
Report to Congress in Complianee with Section 301(c) of the Comprehensive Environmen

Resporise, Compensation, and Liability AcCof 1080 (P11 510) by the "Superfund Scéction 301(e)
Study Group " September 1082 The study group was made up of attorneys from the American Bar
Association, the American Law Institute, the Association of American Trial Lawyers, and the
National Association of State Attorneys General,
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1

Court Decisions in
Hazardous Waste Cases

Recovery for Mental or
Emotional Distress

Nationwide, there have been relatively few published decisions in haz-
ardous waste cases, possibly because many of the suits filed are still in
Iitigation or have  en settled out of court.” However, courts have
allowed persons harmed by hazardous wastes to seck recovery for men-
tal or emotional distress, immunological damage, impaired quality of
hife, and for medical monitoring. In addition, courts have allowed new
types of evidence of causation and new methods o apportioning dam-
ages 1n analogeus cases involving product hability that might have some
bearing on future hazardous waste cases.

Insurers maintain that these developments constitute an evolution and
expansion of hability that undermine their ability to predict losses. They
assert that many underwriters fear that liability concepts developed in
one jurisdiction could be adopted 1n other jurisdictions, thereby render-
ing invalid the loss estimates upon which insurance contract coverages
were originally based

Traditionally, common law has hmited recovery for emotional or mental
distress, such as sleeplessness, weight loss or gain, and fear of cancer, to
cases that can be supported by evidence of physical impac. or bodily
injury That 1s, in some jurisdictions, courts require plantiffs clainng
mental distress to demonstrate that some physical impact occurred. For
example, in the case of mental distress resulting from an auto accident,
the automobile must actually have struck the plaintiff. In other jurisdic-
tions, plaintiffs must support their mental distress claim with evidence
of a bodily injury, with or without impact,

Recently, however, courts have allowed plantiffs in hazardous waste
cases to make claims for mental or emotional distress without such evi-
dence. In a 1987 case involving a seaman who was accidentally soaked
with toxic chemicals, the Fifth Circuit Court of Appeals rejected the
physical injury or impact requirement With or without physical injury
or impact, the court ruled, the plaintiff was entitled to recover damages
for mental distress arising from fear of cancer, so long as his fear was
reasonable and causally related to the defendant’s neghgence. 1

9 Although they involve toxic or hazardous wastes, we generally did not look at cases involving
worker exposure, which are covered by different laws and legal p1 ineiples

'“ljy erty v L& L. Marine Services, T88 F 2d 316 (5th Cir 1987) The court noted that, in any event,
the plaintiff could have satisfied either requirement since he did suffer an injury from the drenching,
which constituted an impact
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Recovery for Subcellular Damage

Recovery for Impan ed Quality of
Life

Other courts have also accepted claims based on fear of cancer. In a Cal-
iforma case, for example, pesticide workers were allowed to maintain a
suit for emotional distress induced by a fear of cancer, hased solely on
evidence of exposure to a toxic substance and evidence that the sub-
stances pose substantial cancer-causing risks.!! In Sterling v, Velsicol, !
plamntiffs were awarded damages for fear of eancer, but n this case,
physicai evidence of injury to their ivers and kidneys was used to
establish the reasonableness of their fears.

Elsewhere, courts that still require evidence of physical injury have
allowed plaintitts to use evidence of exposure to the hazardous sub-
stance by breathing ot ingestion In Laxton v Orkin Excerminating Co.,"
tor example, the Tennessee appeals court upheld the trial court's ruling
that the plaintiffs had sustained a “technicdl physical iyury” if it could
be demonstrated that they had ingested any amount of the pesticide
chlordane

In two cases courts nave allowed plamtiffs to seek recovery for subcel-
lular damage (damage below the level of the cell) that is not readily
observable and curcently symptomatic. In the first case, o suit filed by
residents of Woburn, Massachusetts, the federal district court ruled that
although not visible or obvious, immune system damage could neverthe-
less be considered a physical injury and therefore compensable.' In
another case involving exposure to radon gas, the court held that the
plaintiffs’ alleged chromosomal damage, 1f proven, could constilute a
present physical injury '

In a 1985 case, affirmed by the New Jersey Supreme Court in 1987, a
New Jersey court upheld a jur award of damages for infringement
upon the victims’ quality of life. In this case residents of Jackson Town-
ship had been unable to use their well water because it was contami-
nated. Their mability to obtain water from their own wells, the judge

Harnett v Dow Cherical Co, No 72-9588 (Cal Super, Ct 1983)

12647 1* Supp 303 (W D Tenn 198¢)
Mo39 5 W 2d 431 (Tenn 1982)

HAnderson v W R Grace & Co, 628 I Supp 1219 (D, Mass 1986)

g attord v Susquehanna Corp , 586 I Supp 14 (D, Colo, 1984)
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ruled, was an invasion of the plamtiffs’ property interests, and their
mconvenience, annoyance, and discomfort were compensable, !¢

Recovery for Medical Monitoring  Because the symptoms of exposure to hazardous substances can take
long periods of time to develop, persons alleging harm from hazardous
substances have sought to recover the costs of meaical monitoring, In
several cases mmvolving plaintiffs exposed to carcinogens, the courts
have permitted this claim, allowing as compensation the costs of physi-
cian fees and testing,

In the case involving Jackson Township,'” the New Jersey Supreme
Court ruled that the cost of medical surveillance 1s a compensable 1item
of damage. Because the plaintiffs had used rehaole expert testimony to
prove the significance and extent of their exposure, the toxicity of the
chemicals, the seriousness of the diseases for which they were at risk,
and the value of early diagnosis, the court ruled that surveillance to
monitor the effect of exposure was reasonable and necessary, Similar
decisions were reached n court cases in Pennsylvama,'? New York,* and
the Fifth Circuit Court of Appeals.®

New Theories of Causaticn Persons alleging harm from hazardous substances must overcome a dif-
ficult evidentiary burden in proving that their injuries were the result of
exposure to a hazardous substance, Although courts have been reluctant
to accept eprdemiological studies showing statistical relatiorships
between diseases and various causative factors, they have more
1ecently allowed their use as evidence. For example, epidemiological
studies were used as evidence 1n suits brought against tampon manufac-
turers by persons alleging harm from toxic shock syndrome and in
suits brought agammst manufacturers of swine flu vaccines.? Also, 1n one

1 Ayers v Township of Jackson, 202 N J Super.106, 493 A 2d 1314 (1985), aff’d, No A-83184, slip,
op, NJd, May 7, 1087

‘7Aycls v Township of Jackson, No A-83184, slip op, NJ, May 7, 1987

18 abitants Against Landfill ‘Cosicants v City of New York, 16 B L R 20937 (1685)

WAskey v Oceidental Chemical Corp 1C2 A1 130,477 N Y S 2d 242 (1984)

Wiggerty v L & L Marine Services, 788 F 2d 816 (6th Cir 1987)

2FSee, for example, Ellis v Intermational Playtex, Inc , 746 1 2d 202 (4th Cir 1984)

4"bee, for example, In re Swine Flu Immunization Products Liability Litigation, 508 ¥ Supp 897 (D
olo 1981), aff'd sub o, Lima v United States, 7087 2d 602 (10th Gir 1883).
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Alternative Theories of Liabihity

of the highly publicized Agent Orange suits, brought aganst the manu-
facturer of the herbicide by Vietnam War veterans and their famihes, a
New York district court tound that epidemiological studies were the
“only useful studies having bearing on causation " In this case, how-
ever, the studies conciuded that there was no evidence that the veter-
ans' exposure to Agent Orange led to thewr health problems

Several theories of hability have been developed, some just in recent
years, that alleviate the plaintift’s burden of 1dentitying the responsible
detendant in cases wheie there are two or more defendants, Although
none of these theoties has yet applied in a hzzardous waste case, they
have been used 1n analogous cases and therefore night be available to
persons seeking to show harm from hazar dous waste. Each theory has
certain distinct requirements that might limit its usefulness, however.
These alternauve hability theories are:

Concert of action, Under this widely accepted theory in tort law, if the
plaintiff can show that the defendants acted together 1n furtherance of
a common plan, they are jointly and severally hable for all injuries to
the plaintiff, without regard to which defendant actually caused the
harm. In a case against a manufacturer of bes (diethylstilbestrol), a can-
cer-causing drug, the plaintiff was not able to 1den ify the specific brand
/ of DES ingested, but the defendant was held liable under the concert of
action theory because there was evidence that the manufacturers of DES
had joned 1in some form of common action. The finding of corrected
action was based on the original cooperation by pES manufacturers in
the approval process to market DES: pooling data, agreeraent on the same
basic chemical formula, and model literature to be used as the package
insert for joint submussion to the Food and Drug Administration
Because of the difficulty of proving a common action in a hazardous
waste case, however, which could involve disposers, generators, and
prior and subsequent landowners, among others, acting at different
times, this theory might have only limited utility.
Alternative habihty Also a widely accepted theory, alternative liabihity
allows a plaintiff to recover, even though 1t may not be known which of
several defendants (not acting in concert) actually caused the injury.
The theory was developed 1n a 1948 case in which two hunters shot at

“n re “Agent Orange” Product Liabihity Litigation, 611 ¥ Supp 1228, 1231 (EDN Y 1986)

“hehler v Eli Lilly & Co, 436 N Y S 2d 625, aff'd, 436 N 1 2d 182 (.\.Y 1082)
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the same time, one shot accidentally hit the plaintiff. The plamtiff, how-
ever, could not determine which hunter had fired the wounding shot.
Rather than requiring the plaintiff to determine the rasponsible hunter,
the slternative habihity theory shifted the burden to each hunter to
prove that hos bullet was not the one that injured the plaintiff, Here too,
however, this theory may be of only lmited use 1n kazardous waste
-ases, since plamtiffs must still prove thag all of the defenclants were
neghigent

Enterpnise hability More recently developed, enterprise habihty com-
bines features of both concert of action and alternative hability theories.
It allows the buiden ot proof of causation to be shifted onto the defend-
ants 1n cases wher e comparues followed an industry-wide practice that
the defendants knew to be harmful and that could have been avoided.
Enterpirse hability might be applied in a hazardous waste case by treat-
Ing a particular waste site as an enterprise and appoitioning hanhty
among defendants on the basis of the volume and toxicity of the wastes
they disposed of at the site, However, 1t would likely prove difficult, if
not 1impossible, to measure the relative wxicuy of each defendant's
share, a provlem that would be further complicated if the defendants
included facihity operators, landowners, and transporters as well as haz-
ardous waste generators. For the same reasc’.—a variety of types of
defendants~ -1t might not be possible to demonstrate a common practice.
Market share liabihity Under this theory, a plamtifi may sue some por-
tion of the manufacturers o1 a narticular product, so long as they repre-
sent a subhstantial percentage of the market. Like alternative hability,
the theory has been applied in cases where 1t 1s unclear which of several
defendants is directly responsible for the injury. The difference between
the two theeries 1s that instead of being held jointly and severaily hable
(or fully responsible for the entire mjury), under market share liability,
each defendant 1s hable in propurtion to its share of the industry mar-
ket In another DES case, the plantiff, unable to name the manufacturer
of the pills her mother had mgestea that had caused her cancer, sued 11
of the 200 companies that had manufactured DES.? The court applied the
market share liability theory, requiring each defendant to prove that it
had not produced the Ds used by the plaintiff's motner. Unable to do so,
each defendant was found liable for a percentage of the plaintift’s
myury based on its share of the market for pes. Thus, for example, 1f the
manufacturer had sold 10 percent of all DES sold, it was responsible for
that portion of the plaintiff’s inyyury. Although a hazardous waste site
might be considered a ““‘market” under this theory, it would still prove

“yindell v_Abbott Laboratories, 26 Cal 3d 588, 163 Cal Rptr 132; 607 P.2d 924 (1979) cert denied
449U, 912 (1980)
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ditficult to apportion hability because of the different types of parties
involved (generators, operators, etc.) and the different types and toxic-
1ty levels of the substances stored at a single site,

Victim Compensation
Statutes

Recogmzing the difficulties facing plamntiffs in common law suits, four
states—Califorma, Florida, Minnesota, and New Jersey--have enacted
legislation to provide compensation to victims of hazardous substances.

Minnesota’s 1983 victim compensation law holds any person responsible
for the release of a hazardous substance to be strictly hable for all eco-
nomic damages, as well as for death, personal injury, or disease result-
ing from the 1elease. The act defines aamages for personai injuries and
death to include the costs of medical treatment, rehabilitation, burials,
loss of income, and pain and suffering, Although the Minnesota law orig-
mally held responsible parties jointly and severally hable, this provision
was repealed 1 1985,

The Flonida and California statutes create state compensation funds for
victims who are unable to seek compensation from the responsible
party The Calhifornia Hazardous Substances Account Act, enacted in
1981, provides compensation to victims either because they cannot iden-
tify the source of the hazardous substance, or because the responsible
party 1s insolvent In these cases, victims may be compensated for all of
their uminsured medical expenses and up to a certain amount of income
lost as a result of physical injuries or property damage. The fund 1s com-
prised of taxes levied aganst hazardous waste handlers in California,

The Florida Hazardous Waste Management Trust Fund, established mn
1980, 1s a cleanup fund that also provides compensation for real or per-
sonal property damage resulting directly from the release of hazardous
substances In both Florida and California, persons alleging harm from
hazardous substances may also attempt to obtain any remedies available
undet common law. If another party is subsequently found liable, the
liable party must reimburse the state fund.

New Jersey's Spill Compensation and Control Act, enacted in 1976, pro-
vides a fund for cleanup as well as the payment of real and personal
property damage. Liability under the New Jersey law 1s strict; and after
paying out damages to the victim, the fund may seek recovery from the
responstble parties.
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Tort Reform Legislation

At the same time that court decisions and a few state laws have made 1t
somewhat easier for persons alleging harm from hazardous waste to
attempi to recover for damages and 1rguiles, a number of states have
enacted legislation that may make 1t more difficult to obtain compensa-
tion. A growing number of states have in the last couple of years
enacted so-called tort reform legislation that changes tort law doctrines,
such as joint and several hability and punitive damages, and sets limits
on noneconomic damages and attorneys’ tees In particular, these states
have moved to hmit

+ Joint and several hability, su that plamntitfs must prove hability of each

defendant,

punitive and noncconomic damages, thus restricting the amount that the
victim can receive, and

attorneys’ fees to hold down costs

With these changes, 1t could become more difficult for persons alleging
harm from } azar dous subsiances to 1ecetve compensation because (1)
they must prove vhe hiability of each defendant, (2) their award will be
himited by a cap, and (3) it may be more difficult to obtain legal counsel
with a limit on the amount of compensation that can be eained.

Table 4 1 shows that tor 1986 and 1987, 24 states had enacted legisla-
tion to modify or abolish joint and several hability, although 9 made
exceptions for pollution cases Also, 12 states placed a cap on
noneconomic damages, limiting the maximum award victums can recetve
for such damages as pain ana suffering and emotional distress Four
states placed limits on attorneys’ contingency fees Limits on punitive
damages were also established in 17 states in 1986 and 1987.
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Table 4.1 Tort Reforms Enacted in 1986
and 1987

Limit
Abolish/ Non-

modify joint Punitive economic Attorneys’
State and several damages damages fees
Alabama T T T TxT
Alaska  x U x- T/ x0T/
Anzona T e T e
calforna  x T o
Colorado ) T _>—‘X T ‘77)( - X T
Connecticut  x ) X
Flonga X T _XCA ~”
Georgia O B
Hawail T T e X X
Idaho x> T x T x
mnos  Txe x0T X
lowa T T x B
Kansas T T T X
Louisiana o X
Maryfzind I S
Mlchlgar o X -
Minnesota T T T A
Missour! T X X
Mdn_gana N - x 7
New HaanEhlré o X X X
New Mexico x
New York X i
Nevada T T T ) T
North Dakola X X
Oklahoma X
Orecon X X
South Dakota X X
Toxas o Xv X
Utah o X
Vlrblnla T X
Washington X0 X
Wy;c]mw}gum I

“Applies only to medical malpractice cases
“Excludes pollution cases

“The 1986 enacted cap was struck down by the state court in 1987
Soirce Table based on data supplied by the American Tort Reform Association
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These reforms limit the ability to seek recovery for injuries or property
damage differently, which could 1esult in victims’ receiving difterent
coinpensation for simila harm in different states However, the impact
of these changes on mnsuiance claims payments for victim compensation
15 unclear Our woik on me: 1cal malpr actice msurance, which is also
aftected by state initiatives in tort reform, led us to conclude that few
state tort reforms were percerved as having a major effect on claims or
awards # We found that virtually every state, in1esponse to the mid-
1970s malpractice nsurance ciisis, enacted legislation modifying one or
more aspects of 1ts tort law governing meaical malpractice Although
some of these refoims have since been declared unconstitutional,
repealed, o1 allowed to expite, our report concluded that, with few
exceptions, tort 1eforms have not had a significant impact on the
numbet of clais filed, size of awards, o1 cost of insurance.

Conclusions

Insurers claim that CERCLA’s lability standards, parucularly jomnt and
several lhabihty, are an extreme impediment to the availability of pollu-
tion iInsurance We believe that this may overstate the impact of these
standards on current and future facilities that handle hazardous wastes.
FFor instance, insurers have told us that they are concerned that genera-
tors who dispose ot their hazardous wastss at a common disposal facil-
1ty could become jointly and severally liable 1f the disposal facility did
not have adequate resources to clean up its site and the site became eh-
gible for cleanup under CERCLA We recognize that some currently regu-
lated disposal facilities may possibly become future CERCLA sites.
Howevel, RCRA regulations now prescribe the standards of care that
must be followed by all hazardous waste facilities, and they require evi-
dence ot financial responsibility on the part of all owners and cperators
who are fully liable for hazardous waste 1eleases at their facilities.

Moreover, although CERCLA’s standard of strict, joint and several hiabil-
1ty (which was designed to fzcilitate the cleanup of the nation’s hazard-
ous waste sites) holds persons connected with hazardous waste hable
for hazardous waste 1eleases, the extent to which their insurers will be
held hable 15 still being decided 1n the courts (as discussed 1n ch. ). It is
thet efore uncertain whether the insurers’ financial capacity to write
new msurance will be substantially affected by CERCLA cleanup costs.

Z“_\ledltdl MdIpractice ™ u Agreement on the Pre ems or Solutions (GAO/HRD-86-60, Feb 24, 1986),
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Regarding compensation for bodily injury and property damage caused
by pollution, there is little information available on the numbev of per-
sons who may have actually been harmed by hazardous waste and tiere
are relatively few published court decisions in victim hazardous waste
cases, In this area, too, 1t 1s unclear how legal changes affecting alleged
Pazardous waste victims have affected insurance availability. Indeed,
the majority of changes that have occurred at the state level were
mtended to himit hability. On Jhe other hand, the willingness of some
courts to permit recovery by persons secking comnpensation for harm
trom hazardous substances whether on new theories and types of evi-
denee Hr on theories and evidence wideh had earher been rejected, rep-
reseats a significant change, '

Whether persons harmed by hazardous substaneces will find 1t more or
less difficult to obtamn recovery n the 1uture will depend largely on
courts’ deaisions and whethere other state legiclatures follow suit by
cnacting legaslation to limit abhty. Howev: (, with the exception of the
federas rule for commencement of state statutes of limitations, victims'
legai remedies vary under state law, If the number of perceived victims
becomes substantial or 1f they are belhieved to be unfairly compensated,
1t may be appropriate for the Congress to consider again the issue of
remedies for vietims under faderal law, which could include modifying
state rules governing proof of causation and apportionment of damages,
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Contract interpretation in pollution liability cases 1s currently unsettled.
In the last two decades, the language used m standavd commercaal liabil-
1y tasurance contraces has undergone several changes and additions, In
Judicial decisions involving insurance contracts in pollution hability
cases, the courts in recent years have focused on several key contract
terms n resolving at least four common ssues, They have otten inter-
preted the key convract terms in different (and even opposite) ways—
sometimes favoring the msurer, sometimes favoring the msured party.

According to representatives of the msurance industry, courts are inter- |
preting insurance contracts far mere broadly than the insurers intended
(such as with regard to on-site cleanup costs), thetreby holding insurers
hable to pay large claims on risks that they never intended to insure and
for which they have collected no premums. Insurers believe that these
broad .terpretations expressly 1gnore the plamn meaning ol msurance
pohicies tor pereetved publie policy reasons, Insurers cite this situation
as bemng a myyor cavse of thewr withdrawal trom the pollution ipsurance
market With respect to future msurability of pollution rsks, insurers
also claim that court interpretations have made 1t extremely difficult for
them to draft new pohicy language that would enable them to reenter the
pollution habihity market, Insurers mamntain that this lack of uniformity
has ereated an unsettled underwniting and pricing environment that 1s
unlikely to diminish until the courts agree on the nature of coverage pro-
vided by msurers,

Judicial diversity of optnion 1s not surprising or uncommon when, as in
this situation, various state and federal courts sitmultancously apply
previously uninterpreted contract language to new situations, Further-
more, the court cases applymng this contract language to pollution liabil-
1ty have been brought only recently, and many are still being appealed.
Given this situation, the case law in this arca should be viewed as being
1 an embryonic state.

We beheve that while uniformity of insurance contract interpretation
has not emerged n eases applying such contracts to pollution releases,
court decisions rendered so far have given insurers some basis on which
to draft tuture pollution hability policy terms that would more clearly
detime mtended hmies of pollution coverage Some changes that may
help msurers i this regard are discussed at the end of this chapter,
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Chapter
Judicial Treads in the Interpretation of
Insurancs Contracts

Insurers have provided comprehensive general hability (¢61) policies for
UI'S. businesses since about the 1880s, Generally, under such policies,
msurers agree to assume habthties that befall the insured party due to
accidental personal injury or property damage, relating to property, per-
sons, and losses covered by the pohey Certam pollution-related habili-
ties were not specifically exeluded untif the late 1960s and early 1970s,
when the nature and cost of chemical pollution became more evident.

At that time, msurers changed key words and terms in the Gl policies,
and alsy added & “pollution exclusion” clause, which msurers now claim
was itended to exclude coverage tor pollution incidents that develop
gradually and potentially involve high claims costs. These contract
changes, which figure prominently in disputes between the insured and
the msurer over contract coverage, are discussed in detail below.!

There are two primary 1easons why the determination of coverage for
damages due to hazardous substance releases have often ended up in the
courts. irst, ¢GL policies w ritten prior to the 1970s often were not spe-
cific regarding coverage of pollution risks, Second, references to pollu-
tion risks that were specified in some later policies presented
interpretive questions regarding hazardous substance releases. The liti-
gation often involved coverage under oL policies to~

claims for property damage or personal injury brought by persons alleg-
g that the insured party caused such damage by their release of haz-
ardous substances, and

claims tor the cost of cleaning up hazardous waste releases.

These suits over insurence contract coverage are generally subject to the
laws and legal precedents of individual states.

Our review ot relevant deaisions found that courts have tended to focus
upon certam key contract terms, In the subsections that tollow, we focus
on judhcial deasions involving five key contract 1ssues that have been
important in detining contract coverage in pollution cases, These issues
are;

' Catso, Haztirdons Waste, Toxic Tort, and Product Liability Tsurance Prablens, Shella £, Birme
Dawn, Practising Law Institute (1986, The Comprehensive General Tlability Policy, A Critique of
Solected Provisions, Arthut J Liederman, kd , ABATort and Liaurance Practice Section, ABA (1886).
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1. Disputes over determining the time at which an acewdent or oceur-
rence took place that triggers the insurance coverage.,

2. Dsputes over how to determine whether a pollution claim involves
one or more than one oceurrence,

3 Disputes over whether the pollution exclusion excludes from coverage
damage resulting from an insured's release,

4 Disputes over whether pollution cleanup costs are coyered
“damages.’

5. Disputes over whether costs incurred 1n cleaning up an msured’s
property are covered under the “owned property” exclusion.

To the lay person, many meanings assigned to contract language may
seem to bear httle relation to common usage of the term, However, when
hability contracts are disputed, the court's job is to determine which
side’s interpretation 1s “right” so tuat it may affirm or deny liability. In
1ts effort to rule on habihity, the court must carefully scrutinize the lan-
guage of the contract, upon which the whole dispute hangs, and must
more precisely define and interpret words than 1s generally done. Courts
have examined not only dictionary definitions of disputed terms, but the
intended meanings «f the words given the overall structure of the con-
tract, as well as the history of the terms as used in older versions of CGL
policies. As a result, courts have found words in contracts to have both
broader and more specific meanings or interpretations than the generai
population may attach to them,

Oftentimes, CGl, policy language 1s considered ambiguous by courts
applying it to hazardous substance release damages. Where the courts
hold an insurance convract is ambiguous, they often view favorably the
position of the insured, because the insurer is presumed to have an
advantage over the insured in that the insurer wrote the contract and
may have dictated the contract’s ternis,

Before discussing the five key contract isqves. 1w, is importent to under-

stand the concept of the insurer's "“duty w defend” and the evolution of
the terms “accident” and “occurrence.,”
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Duty to Defend the
Insured

4
i

Typiecally, general liability insurance policies call for the insurer not
only to indemnity the insured, but also to defend the msured in claims
brought against the msured, For imstance, one cil policy drafted in 1966
contamned the following language creating the insurer's duty to defend
the msured:

“the insurance] company shall have the right and duty to defevd any suit against
the mmswed seeking damages on account of bodily infjumy or property damage,
even if any of the allegations of the suit are groundless, false o1 fraudulent, ., "

In an era of burgeoning and reportedly expensive hazardous waste hit-
gation, this duty 1s an important aspect of insurance protection.,

In other contexts, courts have long interpreted these duty-to-defend pro-
visions broadly n liability insurance contracts, holding that they serve
to protect insureds against the expenses of defending any arguably cov-
ered claims against them.* Thus only if the damages are not even argua-
bly covered by the policy dozs the insurer have no duty to defend.
Because the insurer's obhigation to defend 1s broader than its obligation
to pay for alleged damage, an insurer may not ultimately be hable for
damages claimed 1n such suits against insureds,

In the hazardous substance release context, many cases decided to date
mvolving insurance 1ssues have considered the insurer's duty to defend
on claims brought against an insured. Because an insurer’s duty to
defend is broader than its obhigation to indemnify, insurers may defend
msureds responsible for damages resulting from the release of hazard-
ons substances, but face no hability for such damages. Therefore, litiga-
tion expenses curtently incurred by insurers may not indicate their
future habihity for damages.

In examining an msurance policy to determine whether the insurer must
defend the insured, the courts focus on the same key phrases and terms
as when determining coverage for any damages an msured 1s liable to
pay as a result of hitigation. These provisions are discussed below,

Yep, genetally, 14 Couch on Insutance Zd sections 46,61 ey ed 195n2), 7C Appleman, nsutance
Law and Practice sections 4684, 4085 (Bertal ed 1979 and Supp 1987) (herelnafter cited us

Appléman)
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Evolution of the Terms
“Accident” and
“Occurrence”’

Many hability policies written before the 1960s covered liabilities result-
ing from what the mmsurance contract 1eferred to as *‘accidents,” The
term “‘acceident” was usually not detined in policies, and courts differed
1n therr inter pretation of the word.? For instance, courts differed over
whether the 1act that an action was done intentionally precluded the
resulting iyjury from being considered an “‘accident” ehigible for cover-
age urder the terms of the 6L, policy. An exarnple of this situation
would be the intentional dumping of a flammable liquid into a sewer
system, which tniggers an explosion killing several firefighters, While
dumping was intentional, the resulting injunies to the firefighters might
be viewed as accidental because the injuries were neither expected nor
intended

In deaading cases on the basis of the interpretation of “accident,” some
courts viewed the expectedness or unexpectedness of the resulting
injury from the vietim’s point of view. If the injury was a.’cidental from
that vartage, the loss was held covered by hability insurance, Other
courts Judged the expectedness of the injury from the standpoint of the
msured.! o1 example, if a trespasser vandahzing an insured'’s property
causes a release of ha.ardous substances and 1s injured by the release,
the insurance cover age for the ijuries would be determined by asking
whether the insured expected such ingury to result, not whether the
vandal expeceted injury to flow from the accident.

Perhaps tn a move to clanty the types of incidents covered under the
contracts, the term “acceident” was replaced and a7 aplified by the term
“occurrence” 1n standard coL policies during the 1960s. The term
“occurrence” was at first defined 1n the policies to mean “an acadent,
including mjurious exposure to conditions, which results during the pol-
1cy period, in bodily inyury or property damage neither expected nor
intended from the standpoimnt of the insured.” A later revision of the CGL
policy in the 1970s defined an orcurrence as “sn accident, including con-
tinuous or repeated exposure to conditions, v nich results in bodily
myury or property damage neither expected nor intended from the
scandpoint of the insured” (emphasis added). This revision also shifted
reterence to the tim:ng of the injury or damage to the provisions defin-
g bodily iyury and property damage. Both definitions noted that the
yury or damage must occur within the policy period to be covered.

7A A ppleman section 4492, l’fmmigqlnrf Environment, Damages, and Compensation, 1079 ABF.
lu", T 432738, 1 R Long, The Law of Liability Tns luIlLL‘ section 116 (1976).

17A Appleman seetion 4492 02 (Bertal ed 1979 and Supp 1987),
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These two defimitions of “occurrence’ estabhished several eriteria for
coverage that were previously unspecified in insurance policies. For
instance, the language speafically covers “not only the usual accident,
but also exposure to conditions that may continue for an unmeasured
period of time."® The policy language changes, confirmed by judicial
mnterpretation, also established that the ingury resulting from an acci-
dent or occurrence, but not necessarily the accident or condition leading
to the injury, must take place during the policy period in order for cov-
erage to exist Additionally, the definition notes that the expectation of
mjury s viewed from the insut. a s standpoint. Furthermore, under the
revised definmtions of “occurrence,” 1t 15 clear that the unexpectedness
or unintendedness of the resultant damage, not of the accdent or condi-
tion causing the damage, 1s a criterion for coverage.

The changed wording thus provided greater clarity in many respects,
However, when cases involving the application of these policies to
releases of hazardous sabstances arose, courts found that several issues
were not squarely resolved by the contract language. For instance, the
centracts did not specify when long latency diseases, such as cancer,
would be deemed to have caused mnjury, and they did not establish a
standard for determining the number of occurrences resulting from a
release, Each of these issues, and others relating to different contract
provisions, has been the subject of varying, nonuniform judicial inter-
pretation and will be discussed below

Decisions Regarding the
Trigger of Coverage

The tnigger of coverage 1efers to the determination of when the damage
occurred for which a claim 1s made. In order to establisli the date when
damage occurred and, therefore, the policy covering the daiuage, a char-
acterization of the damage must be made. In the hazardous subscance
release context, damage could be viewed as occurring at the time of
exposure to the substance, at the time injury or harm is sustained due to
the exposure, at the time disease, injury or harm becomes apparent, or
any combination of the above.

63 R Long, The Law of Liability Ins , App -68 (1976)

YThe detiition of “oceurrence” in Gl standard form policies was changed by 150 in 1986 to mean
“an dccident, including continuous or repeated exposgiire to substantially the same general harmful
conditions " The policy states that the ingurer **will pay those sums that the insured becomes legally
obligated to pay 48 damages beeause of 'bodily injury' or "property damage’ to which this insurance
applies, " The ihsurance policy also provides that it covers, only damage or injury occurring aurmg
the policy period, and that is caused by an “occurrence " See subsequent discussions for a drscription
of the revised pollution exclusion
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The trgger «1 coverage becomes a particularly important issue in cases
involving gradual pollution and long-latency diseases caused by pollu-
tion, where insurers may debate their habihity to cover damages that
vecurred years ago but have just recently been confirmed or recognized,
In such cases, the timing of events associated with the incident that
caused the harm may be difficult to establish, thereby leaving open the
question of whether or not covered damage fell within the policy period,

In deading trigger-of-coverage 1ssues in cases involving asbestos and
other chemical exposures, the state and federal distriet and circuit
courts have employed the following four different approaches to deter-
mining when the physical imjury or damage was sustained:”

Inyury-in-fact This theory sets the date of personal ingury at the time of
actual physiological change, regardless of whether or not the injury was
diagnosable at that time. For instance, a person exposed to asbestos
would be deemed iniu ed under this theory when the asbestos actually
caused harm to the person's body. This could have been years after
exposure, but years prior to the development of any symptoms or diag-
nosis of the disease.8

Imitial exposure. Under this theory, bodily mjury is deemed to have
occurred upon the initial exposure to the toxic substance that caused
bodily tissue damage. Thus, the person suffering asbestosis in the 1980s
would be deemed to have suffered injury in the prior years when expo-
sure took place—which could have been as long ago as the 1960s. This
theory leads to hability attaching under each occurrence policy in effect
at the time exposure occurred,’

Maniestation Under this theory, bodily injury or damage is held to
have occurred at the tiume it becomes “manifest,” apparent, or reasona-
bly ascertainable. In other words, once the person exposed to asbestos
begins to experience symptoms of asbestosis, or when a medical exami-
nation could detect the disease, injury is deemed to have manifested
itselt.”

See, gener ally, Developme nts in the Law, Toxic Waste Litigation, 89 Harv, L, Rev 1468, 1679-82
(19806)

8American Home Products Corp v Liberty Mut Ins Co, 748 F.2d 760 (2d Cir 1984),

‘Jusurance Co_of North America v_Forty-Eight Insulations, Inc, 633 I 2d 1212, 1218 (6th Cir 1980),
ren'g granted, 657 F.2d 814 (1981), cert_denied, 464 US. TI09 (1981), reh'g denied, 465 U S, 1009
(1‘93%2)5“‘ —

gagle Picher Industs, Inc v Liberty Mut Ins (o, 682 F.2d 12, 19 (1st Cir. 1982), cert, denied, /60
U.8, 1028 (1083),
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Multiple trigger. The fourth theory finds coverage for damages from ni-
tial exposure through and including time of manifestation of bodily
iyury Courts employing this rationale contend that damage actually
may begin to occur upon exposure and that it may continue to take place
up until and including the time that the resulting disease becomes
mantfest.!

Because releases of hazardous substances often involve exposure to
those substances, a court's adoption of one of the above tlieories may be
crucial in determining coverage under a liabiity pohicy For mstarce, 1f
neighbors to a leaking hazar dous waste facihty are found to have devel-
oped leukemia due to exposure to the leaking substances, several differ-
ent isurers might be hable for mndemnifying the facihty ownets,
depending upon the trigger theory adopted, Under the exposure theory,
the insurer at the tune of exposure would be hable. Under the mamfes-
tation theory, the msurer at the time the damage becomes marfest
would face liability. Sumilarly, the insurer at the time that an exposed
person experiences physiological change sjue to the exposure would be
hable for damages under the injury-in-tact theory. Under the multiple
trigger rationale, however, all insurers from the time of exposure to the
tiume of manitestation might be lable for coverage. ’
In government-ordered hazardous waste cleznup actions, the courts
have not ruled umtormly on the trigger of coverage issue. The damages
involved 1n cleanup actions have been found to take place at the time of
1elease, at the time of discovery of release or harm, and ai the time
cleanup costs were assessed. One case 1ecently decided 1n the ferderal
court uf appeals for the exghth circuit, for instance, ruled that “‘enviros-
mental damage occars at the moment that hazai dous wastes ure improp
erly released mto the environment and that a lability policy in effect at
the time this damage 1s caused provides coverage for the subsequently
incurred costs of cleaning up the wastes,”

A case decided 1n the federal court ot appeals, for the fourth cireut,
bowever, held that because a hazardous waste release was not discov-
ered within the insurance policy coverage dates, the isurer was not lia-
ble for reunbursement of the insured's cleanup costs.!! A lower jederal

MKeene Cotp v Insaisnie Co ol North Ametica 067 F2d 1034 (D C Cu 1981), cert denied, 465

U5 1007 (1982), 1oy denled, 460U 5851 (1082)

"Continental s Co v Noitheastern Phurmaceutical o Chem Co, Ine, 811 1 2d 1160 (8th Cir,
1987), 1eh g gianted,  achB0, 1987

PMraz v Canadian Universal Ins Co, Ltd, et al, 804 F.2d 1326 (4th Ch 1986)
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court has held that cleanup cost coverage 1s triggered when cleanup
costs are asse ssed against an insured, while certain state courts have
indicated that cleanup cost coverage 1s triggered by any continuing leak-
age of waste into the environment  Thus, an insurer’s liabihty for
cleanup cests may depend upon which tiigger-of-coverage theory 18
applied by the court hearing its case,

Decisions Regarding the
Number of leeurrenices

Many insurance policies establish dollar limits to coverage on a *'per
occurrence’ basis, In order to decide the extent. of an insurer’s liability,
courts have been asked to determine how many occurrences can be saxd
te tase place as a result of a toxic substance release that affects several
Jeople or pieces of property. Generally, courts have held that the
number of causes of the damage, and not the number of physical injuries
o1 damaged properties, constitutes the number of occurrences under a
hability policy But again there has been no unanmimity on this 1ssue, A
mnotity of courts have adopted a broader mterpretation, characterizing
the number of occurrences as the number of resulting injuries or dam-
ages flowing from the mishap.

One of the few cases to specifically address the question of the number
of occurrences involved in the release of hazardous wastes 1s Townshin
of Jackson v_American Home Assurance Co,, et al., (Township of Jack-
son), now on appeal.'® In that case the municipality that oversaw a pub-
licly-ovned waste treatment and storage facility sought coverage under
1ts habihity mmsurance policy for damages caused by release of toxic
chemicals from its facility into groundwater serving the wells used by
nearby residents The court found that *‘sepsrate, independent causative
events” involving the release of hazardous wastes into the environment
comprised a “multitude of causes,” each of which could have consti-
tuted an occurrence. The causes cited by the court included negligent
siting, digging beneath the water table, providing inadequate cover, fail-
g to nspect incoming tank trucks, and improper digging of waste cells.
The court aiso noted that multiple occurrences took place under the
mnority “result” approach applhied by some courts because the release
of toxuus nto the groundwater had contaminated 97 separate wells.

Hidaho v Bunker Hht) Co, 0647 1 Supp 1064 (D Idahe 1986), Industrial Steel Container Co v Fire-

man's Find ing Co, CBBB-1135, C8 86-1197 (Minn Ct App Jan 13, 1987), Solvents Recovery Serv_

of New England, Ine v Hartford lus Co, No 126610 83 (N J Super Ct Dec 4, 1986)

15Township of Jackson v_Ametican Home S ssurance Co, et al, No 1-20236-80 (N7 Super Ct Aug
31, TOR) (Appealed, No A Z0158427), See also, Industrial Steel Container Co v Fireman's Fund Ins
Lo (Minn Ct App Jan <, 1987),
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The court in Township of Jackson did not decade on which of these two
theories to rest 1ts determination of multiple occurrences taking place.
The court noted that under either approach, the number of gccurrences
established, multiphed by the amount of money the policy provided for
each occurrence ($6500,000), was sutficent to cover the award for which
the insured sought 1etmbursement, Thercfore, as a result of the court’s
1uhng, the insurer was held hable for the entire award to the victims,
However, until the appeals are completed, the 1ssue of defining the
number uf occurrences in tns case will not be fully 1esolved

A court's interpretation of the number of occurrences that result from a
hazardous sibstance release would be of great sigmficance to insurers
whose policies with insureds responsible for such releases did not con-
tain an aggregate limit to coverage, Such companies are at risk of facing
hability for the maximum number of occurrences specified 1n the policy
and, because of the latge awards possible in such cases, the maximum
dollar amount for each occurrence. However, it 1s important to note that
decaisions involving this 1ssue in the hazardous substance release context
are sparse, and case law in this area might well not follow the Township
of Jackson analyss,

Decisions Regarding the
Pollution Exclusion Clause

Pollution exclusion clauses were added to standard form CGL insurance
policics in the 1970s, Insurers told us that pollution exclusions were
added because of their growing perception ot the potentially high cost of
providing blanket coverage for pollution damagcs, especially those
involving damage from gradual pollution.

The pollution exclusion contained 1n a widely used standard CGL policy
form developed 1n 1970 1ead as follows:

“It 15 agreed that the insurance does not apply to bodily injury or property damage
arising out of the dischai ge, dispersal, release o1 escape of smoke, vapors, soot,
fumes, acids, alkalis, toxic chemicals, liquids or gases, waste materals or other irri-
tants, contaminants o1 pollutants into or upon land, the atmosphere or any water-
course or body of water, but the exclusion does not apply 1f such discharge,
dispersal, re'ease or escape 15 sudden and accidental "1

15tandard form claims made and occurrence CGlL policies developed i 1986 by 150 contan 4 pollu-
tion exclusion that excludes cover age for “|ajny loss, cost, or expense arising out of any governmental
Jirection or request that {the insured) test for, monitor, clean up, remove, contain, treat, detoxify or
neutrahze the pollutants " It also generally excludes ijury or damage “arising out of the actual,
alleged or threatened digcharge dispersal release or escape of pollutants™ at v arous locations over
which the insuted has contiol,
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Thei e 1s great disparity of opinion in the courts regarding interpretation
¢t the pollution exclusion developed in 1970 when applied to hazardous
substance releases. Many courts ruling on pollution exclusior: clanses
have held that contracts containing them are ambiguous as regards the
damage that 1s covered For mstance, the Court of Appeals of Washing-
ton State noted 1n 1983 that

“the bability insurance policy on the one hand covers an ’occurience,’ which by pol-
1y definition includes conditions wuich are continting 1n nature (as the insured
argues), while on the other hand the pollution exclusion clause in th7. pohcy
excludes t1om coverage damages arising out of the escape of liquids, gases and other
substances unless the eseape 1s sudden Both cannot be true, yet both positions
d1e reasonable, hence the policy 1s ambiguous and 1equires Judicial

nterpretation "'V7

Several courts have also noted that the words *‘suddex: and acaadental”
in the exclusion are not defined 1n the hahility polhicies in which they
appear and do not have obvious meaning when apphed to hazardous
substrance releases.'8 Consequently, those courts have looked elsewhere
10 determine their meaning, dictionaries, the overall structure of the
contiact, history of the provision, or, in some cases, to indications of
mtended meanings of the words by the parties to the contract. in so
doing many courts have held that the word “sudden” in the exclusion is
not hmited o an instantaneous happeryug and therefore could refer to
1eleases that may have lasted for a prolonged period.!® Several courts
have also viewed “sudden” as synonymous with ‘‘accidental.” In one
case, sudden was read to mean “happening without previous notice or
on very brief notice; unforeseer; unexpected, unprepared for.'20

Other coutts, however, have interpreted ‘‘sudden’” more temporally, “as
describing an abrupt ot precipitant event. . . .”’2 Courts accepting this

1"United Pacific Ins Co v Van's Westlake Uruon, Inc, 664 P 2d 1262 (Wash Ct App 1983), See also,
City ol Northglenn v Chevron US A Inc, 634 F supp 217 (D Colo 1986), Lansco, Inc v Dept of
Environmental Protéction, 350 A 2d 620N J Ch Div 1975), aff'd 368 A.2d 322 (N J App. Ct. 1976),
cort - denied, 372 A 2d 322 (1977) -

18Byckeye Union Ins Co v Liberty Solvents and Chem Co, Inc, 477 N E 2d 1227 (Ohuo Ct App
1984), Lansco, Inc v Department of Environmental Protection 368 A2d 363 (NJ Ch Div 1976),
aff"d, 368 A2d 322 (NJ App Ct 1976), cert denled, 372 A 2d 322 (1977)

19 rackson Township Mun Utilities Auth v Hartford Accidental and Indem Co, 186 N.J. Super. 166
(1982)

4anso, Inc v Department of Environmental Protection, 368 A 2d 363

!Waste Management of Carolings, Inc v Peerless Ins Co, 24 ERC 1001, 1007 (N C Sup Ct 1986);
ity of Milwaukee v_Allied Smelting Corp, et al , 344 N W.2d 523, 527 (Wis Cv App. 1983)
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view of “sudden” differ as to whether the release, the dispersal of tox-
ins through the environment, or the resulting damages need be *“sud-
den " For instance, one statce court found that the possibly sudden
release of pollutants into the environment was of greater import than
any subsequent gradv al permeation of pollutants inu (.. environment,2
“The behavior of the pollutants in the environment, after release, 1s
urelevant to” the pollution exclusion, the court noted.

In another early case, where both discharge and dispersals of pollutants
occurted and the dispersal but not the discharge may have been sudden
and accidental, the court held that coverage was not avoided under the
pollution exclusion,

Many courts have considered whether the damage resulting from a
release had to be accidental to fall outside the poltution exciusion or
whether vhe acaidental nature of the release nself was vequired for the
exclusion not to apply A common view among courts has been that
“sudden and acadental” in the pollutior exclasion referred to the
nature of the resultant damages.?! Tnder this interp.etation, the pollu-
tion exclusion thus merely served o underscore the exclusion of
imtended or expected damage from coverage, which was also specified in
the definition of occurrence.®

Very recently, some courts have held the pollution exclusion to be more
expansive, thus resulting in more limited coverage for such releases.? In
these cases, coverage has been deemed to exist under hability policies
only 1if the release 1itselt, along with the resulting damage, was acciden-
tal Under this view, even 1f damage resulting from an expected or
intended 1elease was unexpected, coverage would be denied under the
pollution exclusion if the release was not accidental.

11 avelors Indem Co v Dingwell, 414 A 2d 220, 226 (Me Sup Ct 1980) '

Fmm Family Mut_Ins Co v Bagley, 09 NY S 2d 294, 206 (NY App Dwv 1978)

#Fgrm Family Mut Ins Co v Bagley, 409 N'Y S 2d 204, Jackson Township Mun Util Auth v Hart-
ford Acadent and Indem Co, 451 A 2d 900 (N J Super Ct 1982), Buckeye Union Ins Co v Liberty
Solven's and Chems Co, Inc, 477 N I 2d 1227

6%pe, [urwitz and Kohane, The Love Canal Insurance Coverage for Environmental Accdents, July
1983 Ins Counsel J 378, 379

¢bWaste Management of Catolinas, Inc v Peerless Ins Co, 24 KR C 1001, Transamerican Ins Co v
Sunnes, 711 P 2d 212(01 CL App 1985), reb’g denied, Feb 14, 1486, cert_denied, 717 P 2d 631
(Apul 22, 1986) .
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Many courts have devided that when pollution 1s a natural consequence
of the msured’s business—particularly when toxic releases are continu-
ous—no covered occurrence takes place, and property damage resulting
trom the pollution 1s excluded by the pollution exclusion.# Such deci-
sions 1est upon the presumption tnat releases that occur continuously
and concomitantly with the msured’s activities are not “sudden and
accidental,” and that resultirg damages could not have been “unn-
tended 01 unexpected.”

Courts Disagree on
Coverage of Praperty
Damage

Two tederal courts ot appeals have reached conflicting conclusions as to
whethet costs associated with government-ordered cleanup of hazard-
ous substarce releases are covered under CGL policy language # This pol-
1cy language otten provides coverage for sums that the insured becomes
legally obligated to pay because of property damage caused by an occur-
1ence and that occurs during the policy period At present, the two fed-
eral coutrts of appeals that have addressed the 1ssue have decided
ditferently as to whethei cleanup costs are covered under the CGL
policy.

In Continental Insurance Companies v Northeastern Phaimaceutical
and Chemical Co, Inc, the court ruled that the CGL policy did cover
cleanup costs that the government sought to 1ecover from a pharmaceu-
tical company ¢ The court held that the damage to the environment
caused by the hazardous waste was a form of property damage under
the policy Even though the government did not ¢wn the contaminated
land, the court noted, it did have a property interest on behalf of its
citizens, and the environment genei ally. including the contaminated
area, so that damage to the environment could be charactericed as prop
erty damage to the government The court found that CERCLA 1s consis-
tent with this reading.

Although several lower federal courts and the New Jersey courts have
1eached similar conclusions, the Court of Appeals for the 4th Circuit has
1uled that the ¢GL policy did not cover CERCLA cleanup costs for which

27G1eal Lakes Contamnet Corp v Natwonal Union Frre Ins Co, 7°7 F 24 80 (1st Cin 1984), American
Mut Liberty Ine Co v Neville Chem Co, No 84-1614 (WD 1’a Tan 7, 1987), Ametican States Ins
(o v Maryland Casualty Co, h87 F Supp 1549 (b D Mich 1984)

“BContinental Iny Cos v Nottheastern Pharmaceutical and Chemn Co, Inc, 811 IF 2d 1180, Miaz v
Cdnadian Umversal Ins Co, Ltd , 804 I* 2d 1326

“BContmental Ins Cos v Nottheastern Pharmaceutical and Chem Co, Inc, 811 F 2d 1180
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the msured was held hable.® The conrt 1a Mraz v. Canadian Universal
Insurance o, Lid held that government-ordered cleanup costs consti-
tute an economic loss, not property damage covered under the policy. In
that case the msurer was not held liable for reimbursement of the
msured'’s cleanup costs, " In Maryland Casualty Co, v. Arinco, Inc,, the
Federal Court of Appeals for the 4th Circunt also found that the
msured’s habihity for cleanup costs did not consist of “damages” as
estabhished m the car pohicy, but was more n the nature of an equitable
order tor rehet # Thus, the insurer was held not hable for reimburse-
ment of the insured’s cleanup costs, The distinction between damages
and equitable orders 15 rooted n tne difference i our justice system
between actions brought in law and actions brought in equity. Liabilities
deriving from actions i law are termed “damages,” while orders that
emanate from actions in equity may be deseribed by other terms, In haz-
ardous waste site cleanup cost recovery suits, many msurers have
argued that cleanup cost recovery suits brought L, the tederal and state
governments are more 1in the nature of actions i equity than of actions
brought in law, and thus that cGL references to coverage of “damages”
do not apply to cleanup costs.

To date, state courts have differed in their analysis of this issue, and no
clear consensus has surfaced ¥ The eventual resolution of this 1ssue is
key, however, to determining whether hazardous waste site cleanup
costs will be borne i part by insurers.

Decisions Regarding the
Owned Property Exclusion

iy bt et et A e e

Many cal policies provided specific “owned property” exclusions for
damage to property owned or controlled by the insured. As character-
1zed by insurers, the owned property exclusion protects an insurer from
becoming a guarantor of the msured’s workmanstup n his ordicary

Dnited States v Conser vation Chem Co , No 82 0983 CV-W 5, 12CWLR 518, 519 (W D Mo July

10, 1986), Indep-ndent Petrofenm Corpv” Aetnd Casualty and Surety Co, No 83-3347 (0D C 1986),

Salvents Recovery Serv_of New England, Tnc v Midland Tns Co , No L-25610 83, 12 CWLR 398 (N J

Super Nov. 17,1986)

HMias v Canadian Unfversal Ins o, Ltd, 804 F 2d 1326

Maryl il Cazalty Co v Armvo, Ine No 86 8126 (4th Cir July 7, 1987) ( \vailable July 20, 1987,

on T EXIS, Genfed LAt 1ary 'S App Tile)

" ptornaconal Mineral and Chem Co v Liberty Mut Ins Co, No 84 L0979, 12 CWLR 681 (Il Cir

Cr Jar 8,108, TS FF»I:}I« al'v Continent 1Fins Co  No TAMOMIT 81N J Super 3H8T), Solvents

Recover: Sery_ of New England, Iné v Midland Tns To, 12 CWLR 398, hutsher's Country Cub Corp
v T € Co 7465 NV 2¢ 136 (N Y Sup TU0063), US Avie Lo v Travelers Tns &.ﬁab

N W2d 8581 Mich Cr App 1082),
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operations 'The insurers mamtain that insurance has never been availa-
ble for maintenance-type activities, and that the vast majority of insur-
ers are unwilhing to provide coverage for cleanup of the policyholder's
own property in order to mantain the incentive for the policyholder to
manage and police his own property in a responsible fashion,

several courts have held that owned property provisions do not exempt
the msurer from hability for the cleaaup of property owned by the
nsured when such cleanup is necessary to balt property damage to a
third party or when cleanup of groundwater below the insured’s prop-
erty is «nvolved, ' For example, in the Michigan case United States Aviex
Co. v, Travelers Ins Co., the court ruled that groundwater 18 not the
property of the landowner and so does not fit within the owned prop-
erty exclusion,  The policy was s deternuned to apply to the costs
mvolved in eorrecting the groundwater contamination beneath the
mnsured’s land, In addition, several New Jersey courts and one lower fed-
eral court have ruled that cleanup of contaminated land owned by the
mnsured 18 covered by cGL policies containing owned property ex-lusions
when such cleanup 15 necessary to prevent contamination to a third-
party’s property.* The courts have noted that the policy exclusion does
not specifically address ceverage of owned proverty damage when it
leads to third-party damage and that contamination to the third party's
property would continue unless cleanup of the insared property took |
place, ‘

In another New Jersey case, Summit Asscciates, Inc, v. Liberty Muiual
Fire Co., the court 21so held that the owned property exclusion did not
apply to the cleanup costs undertaken by an insured who 1nocently
pur chased property that was contamirated by prior owners,?” Noting
the state's strong interest in protecting the environment, the court ruled

MUnited states v Conservation Chem Co , 12 CWLR 618, Brondwell Healty Serv , Inc v Fidelity and
Casualty Co of New York, No 1-081104-84 (N . Super May 23, T088) (£tter Opinlon); EC _Electro
Plating, Inc v Federal Ins, No 1062919 85, 11 CWLR 686 /N J Super Feb 18, 1086); Bankers Trust
(o v Hartford Accldent and Indem Co, 518 F Supp 371 (SDN.Y 1981), vacated v2F Supp, 685
{SD NV TUB1), See alvo, Fireman's Fund Ins Co v _Ex Cello Corp , et al ,No 86-7 k471, slip op. (ED.
Mich May 18, 1987), United States Aviex Co v Travelers Ing Co,, J3be.W.2d 838, */

95118 Aviex Co v Travelers Ins Co, 336 N W.2d 838,

it ited States v Conservation Chem Co , 12 CWLR 6518, Broadwell Realty Servs, Inc v_Fidelity
and Casuilty Co”of New York, (N T Super May 23, 1986) (Tetter Op -~ ), EC Electro Pla nc
v Federal Tnd, TTCWELR 606, See also, Bankess Trust Co v Hartford Accident and Indem, Co.,

Supp 971, vacated, 621 F Supp 886

STSummit Assoes, Lae v Liberty Mut Fire Ins o, Mo, 1-47287-84, 12 CWLR 1094 (N.J. Super. Feb.
2, 1987
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Environmental
Liability Insurance

that when innocent purchasers of contaminated land incur cleanup
costs, such costs should not be excluded from coverage under the owned
property exclusion, because, among other reasons, the in2' ity of land-
owners to pay for cleanup costs could lead to the depletion of the state's
cleanup fund.

By the late 1970s and early 1980s, as instances of widespread damage
resulting from the gradual 1 clease of hazardous substances at Love

. Canal, New York, and other sites became known, coverage for damages

resulting from all but sudden and acaidental pollution had been
excluded from many CGL policies, By 1986, pollution coverage was virtu-
ally excluded from standard ¢Gl1. policy forms and was available only by
endorsements to such policies (see fns. 6 and 16). In 1981, however, the
insurance industry developed a new policy, generally referred to as
Environmental Impairment Liability (11L) insurance, to provide coverage
for gradual and sudden pollution, As noted in chapter 2, these EIL poli-
cies are, at present, generally noy buing marketed.

EIL policies —the standard form, as well as those drafted by individual
insurers on their own—typically provide coverage for property damage
as well as for bodily imjury ar d other economic loss caused by pollution.
Pollution 1s characterized i such policies by various terms, all of which
contemplate a broad range of containment releases,

The standard pollution hability policy developed by the Insurance Ser-
vices Office (150) in 1981 covered both sudden and gradual pollution
incidents.® This policy enabled owners and operators of hazardous
waste treatment, storage, and disposal facilities to comply with federal
responsibility requirements contained in the Resource Conservation and
Rz covery Act of 1976. The policy covered poheyholder liability for hod-
ily ingury and property damage resulting from either sudden or gradual
pollution and for cleanup costs. Although we could not determine the
extent to which this pohicy form was being used, insurance trade associ-
ation officials told us that it has not been widely marketed.

We are aware of no significant litigation involving the terms of these
most recent 1L insurance contracts, although it is always possible that

S0 J9 4 nattonal, voluntary assoctation of property and casnalty Insurance corrpanies that makes
avallable advisory rating, statistieal, actuarial, polley torm and 1elated services to s property/
casttalty insurers 180 Is also a major statistical agent for the insurancee industey that collects, summa.
rizes, and 1eports on insuance companies’ premiums . d cladms losses State regulators use these
data to make certadn that insurance rates are not excessive, inadequate, or discriminatory,
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cases involving the terms of EIL contracts may arise in the future, The
cases referred to in this chapter primarily focus on pre-1986 cGL
policies.

~ : Given the controversy over basic coverage terms in CGL contracts, we

bhanges in Contract were asked by the Congress to determine whether **amendments in the

Language May Make language of” applicable insurance contracts and “the description of

I Jiabiﬁty More risks assumed” could affect judicial interpretation of the contracts,

Predictable Whl[c we cannot prefhct precisely how new con.tract language might be
applied by courts to individual situations, certain possible changes in
language seem likely to clarify the contracts, and thus to render the lia-
bilities covered under them more predictable,

Contract Amendments to One change in a pollution liability endorsement to the standard form CGL
Clari fy Terms of Coverage policies, which 1s currently being considered by 180, applies to sudden
~ pollution coverage. The language eliminates the word “sudden,” but in
‘ its place notes that “the [pollution) exclusion [contained in the CGL pol-
1cy] does not apply to emissions that begin on a clearly identifiable day
and last no longer than 16 days thereafter.” This reference to the 16-day
duration of a covered emission firmly establishes a calendar-specific
time frame for releases as a criterion of coverage. With such contract
language before thein, courts would thus be likely to recognize a time
iimit to coverage of releases, a key dispute in recent litigation over the
term “sudden” 1n relevant contracts. Therefore, if this language is
employed, coverage might be less likely to be jound for gr adual releases
under applicable policies or endorsemends. '

Another change in poiicy language adopted by a4 major insurance com-
pany clarified the method of dete  .ining the number of occurrences
that might arise from the release of hazardous wastes. Under one such
policy, t « insurer considers as one loss all damages “arising out of the
same or related pollution conditions at any one location.” This languege
thus attempts to bypass two issues; (1) whether the cause or the effect
theory of an occurrence should dictate the number of occurrences and
(2) how many occurrences result from related releases at a single haz-
araous waste site. Because courts have differed over their treatment of
these issues under prior ¢oL policies, clearer treatment of them as
described above should lead to greater predictability in coverage.

/
¥
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‘ Litigation over interpretation of the “owned property" exclusion indi-
cates that greaver specificity in that provision would clarify its applica-
tion to hazardous waste cleanup costs. Language stating whether

. exclusion of coverage for damage to the insured's property includes
cleanup costs incurred to alleviate damage to a third party's property
would impreve upon language currently being interpreted by the courts,

Contract Amendments In 1981 150 made final a *‘claims-made” enviro ymental hiability policy
Reducing Potential Risks form, and in 1986 completed a claims-made cGL policy that excluded pol-
to the Insurer lution coverage, except through endorsement, The two key features of

this and other claims-made pollution liability contracts are that (1) cov-
I8 ~ erage is provided only for claims filed during the policy period and (2)

2ven 1f a claim is brought during the policy period, coverage 18 provided

only for damages that take place during the policy period or during

some preceaing period—the so-called retroactlve period—specifically

detined in the policy. \

. ) pending upon the retroactive date of the policy, claims-made policy
' coveage could exclude most prior damages caused by releases of haz-
ardous substances. The policy is thus largely prospective in coverage.
Because both the damage and the presentation of the claim must occur
, during the period specified in the policy coverage dates, and because'the
, policy extends from the first pohicy's coverage date to the current pol-
1cy’s coverage period if the policy is continuously renewed, maintaining
policy coverage is essential to recovery by the insured. Because of the
potential for nonrenewal of a policy, which would end an insured’s enti-
tlement to coverage for past damages, the risks assumed by an insurer
under a zlaims-made policy appear greatly reduced, compared with old
“occurrence” caL policies, which could cover claims filed after the policy
period expired,

Althoagh some insurers adopted this form in an attempt to limit
expenses by reducing coverage, how the courts may interpret the
claims-made environmental liability policy is still uncertain, largely
because the form 1s greatly altered from prior occurrence-based liability
contracts, about which a substantial body of cases has been developed.

Another change in pollution liability insurance contracts that might
reduce potential coverage would e one that specifies that disputes over
coverage be decided by an arbitrator rather than through the court sys-
tem. While this change does nut constitute any clarification of prior lan-
guage, it would attempt to reduce the deferse costs attendant to
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litigation over both the insurer's duty to defend and in-imnity obliga-

" tions. The use of arbiration, if freely agreed to by Luth the insured and
the insurer, could significantly reduce costs, because the procedures are
greatly simplified in the arbitration precess, although the lack of case ‘
precedent which would result could lead to rev isitp.tziun of the same ' |
1ssue, and accompanying expenses, . \ oy

Many insurance conuvracts applicable to pollution releases limited cover-
age to a fixed dollar amount per pollution incidence or pccurrence. Some
contracts also limited coverage on an aggregate basis so that, no matter .-
how many incidences or occurrences took place, the insurer gould be lia- \ |
ble up to only the aggregate amount stated in the policy. By limiting
coverage on an aggregate basis for pollution claims, insurers should be
ablc to reduce their liability, This is p:rticularly the case because haz-
ardous substance releases might be ch: racterized in future litigation as .
multiple incidences or occurrences —each entailing large (1a\qages The
magnituce of insurers' current potential "iability may be du, g part to
the msurers' not including aggregate lunits in prior policies. .

COIlClllSiOIIS In an increasing number of cases between insureds .;t;;i msurers, Eourts |

across the nation are deciding whether ¢GL policies provided coverage
for on-site cleanup costs and off-site damages resulting from the release
of hazardous substances. In deciding such cases, courts are focusing Hn \ \\
certain key terms in the contracts, such as “accident,” “‘occurrence,” a.nd
the wording of the pollution exclusion clause. Interpretations of these
terms are varied, which should not be surprising because the several
courts are simultanee 'y deciding cases that involve novel applications
of relatively new or ar, -uous contract provisions. Also, many of the
cases we reviewed were still involved in the appeals process. The vari-
ety that now exists in analysis of coverage issues may, therefore, change
when the cases reach final decisions.

One critical provision being interpreted in coverage contests is the pollu-
tion exclusion. Courts have found coverage for various types of releases,
despite the language of this exclusion, by employing a wide range of
rationales, Courts have also established several criteria for determining
when damage occurs under liability policies, ranging from the time a
, release occurs to the time when physical injury or damage becomes man-
ifest, The method for determining the number of occurrences-—an issue
no: addressed in most liability policies—has similarly been decided in ¢
' few key cases, and will likely be a heavily-litigated issue. With regard to
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", uanclusion in, current policies are provided ir *his,chapter. We believe

hazardous waste cleanup cost coverage, courtshave reached no consen-
sus as to when such damages should be deemed to have or:curi .d, and
whether cleanup costs, such as at some CERCLA sites, should be covered
as damages, kegarding future contracts, major property/casualty insur-
ers told us that onsite cleanup costs would be excluded because they a(e
yninsurable. | N
‘More precise contract language addressing these specific risks could
‘make court interpretations of the contracts more predictable, Two
examples of language currently contained in, or being considered for

"y

! v

1

that while judicial nterpretations favorable to insurers ontuiure con-
tracts may not be assured, the likelihood of such outcomes will increase

, as experts within the industry draft more precise iunguage addressmg o
thost xssues currcmly bemg consxdered ja the courts.
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During CEHCLA reauthorization hearings in 1985 and 1986, insurers
expressed concern over the prospect of enormous losses from their pol-
lution liabiity exposures under old CGL policies resulting from federal «
environmentabhability standards (particuiarly CERCLA liability) and

court decisions dealing with Lability and contract intorpretation, Yet, at.
that time, 1adustry--vde data wer : not available on the actuaal pollution
claims costs that meurers had incurred. In order to explore the extent of
these costs, SARA section, 208 directed us to review a sample of pollution
claims closed durmiy 1985~~the year preceding the enactment of SAR f\—~
and'to determine the frequencv ana severity of those claims.

Using surveys sent to 104 isurers, we found reizuvely modest fre- "
.quency and severity levels for 1986 pollution claims, 1)f 76 insurers
responding to vur frequency survey, 25 reported that during 1985 they
closed only 382 pollution claims with payment. kaghteer. of these 25
msurers subsequently provided us with severity data on 200 of their
closed clayms, Indemnity payments on these 200 claime totaled about
$6,600,000. Although these results do not include data from some major
in. »e. ; who did not 1eply to our surveys, we beheve that the respons2 .
obv - d was sufficient to sh,ow the geneml character of po‘l“tlon ;.
claicys viosed during 1986. ,

vy .y

‘\ )
insurers mamntain that the relotively low frequency and severity levels

found 1a our surveys are due to ihe fact that 1985 pollution ciaim clo- g
‘sures generally nvolved easily resoived claims with relatively small set- |,

. }'f : I/ Jl o
L
Ou' 0 u ”j aﬁqﬁls' '['.ul/,,. \
“ ,/ ( W H
‘(’ u !

!

siwments, The insurers strongly mamtzin that 1985 closed claims are not * -

- mdu,awv., s of tl e magnmitude cf the thousands ot opon pollution claims
“that are pending closure or Lhat will eventually he reported ayainst old
osL pelicies, They contend that these impenglir.g claims will ipvolve !
much greater payments. Lo W ,

t
\
v

~0ur survey does not provide a basis for making projections akoat the
magmtude of these impending claims, In arder to make such pi gjections,
more pollution clamm closures—anu data on these closures—-a:e needed,
articularly with regard to the claims associated with CERGLA and RORa
cleanups. .

' \
' !

sur, ey every 1986 pollution claim closed with paymeat.
! ! ' W

Since the insurers we met with believed that the number of 1985 closed
pollution ciaims would be very small, we decided that representative
sampling was methodologically inappropriate; instead, we attempted to

v

i

\\
A \ ‘ ‘ !
’ w |
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* be. . of PLIA; and (3) other msurers known by us to have written pollu-.

To do this, we cortacted 104 isurance groups anq individual insurance
companies that were most likely Lo have written pollution insurance in
the past and asked for trequency and scverity data on all pollution
claims that they closed with payment during 1986 We also asked for
fome basie information on their open pollution claims in order to gauge
the ¢ tent 0° their unresolved claims, The 104 insurers included (1) the
top 50 writers of “other hability,” the insurance category under which
most pollution insuranc. would be written; (2) all past and current mem;

'

tion insurance We also included several major U.S. reinsuiers to
determne)f they had *vritten any direct pollution insurance,

We gathered t he closed claims data by mailing to the insurer: .vo short
questionnatres, one cn frequency and a second on severity. (The ques-
tionnaire forms are in app. IIL.) Participation in the survey ws s volun-
tary, since we do not have authority to require the wsurers to respond.
To encourage a good response rate, we extended a pledge of confidenti-
ality to the insurers, promusing that only summaties uf aggregated data
would be used 1n this report, We did not verify the survey responses
because insurers consider their claims filer to be confidertial. A more
detaded discussion of our survey methodc gy is found in appendix II,

Frequency of 1985
Poliution Claims

Of the 104 insurers to whom we <24 our frequency survey, 76
responded with data.! Among these 76 respondents were 41 of the top
60 writers of “other habi ry” ineurance (including all of the rop 10, and
16 of the top 10). As mdicated 1n table 6.3, the respondexis reported
closing relatively few pollution cla ms.

Teble 5.1: Froquoncy’ ot 1985 Poliution
Claims for 75 Rasponding Insyrers

)

B U R —

t

Kumbsr of

Claims status e g_[g!n}g
icsed durlng 1935 wiv, payment o ..
2eraning coen al the end ¢f 1185 11,916

It is 1mportant, Lo recognize that frequency 18 8 connt ¢f the nunber of
individual pollution clsyms The number of polluton clay laims 13 not equivs
alent to the numher of pollution incidents. For c:xample 0w poilution
incident may result in §everal claims within Sne insurance company or

/

A b A bt mmm s b oA ma A bh

Y he mitoff date for our frequency survey wasg uly 31, 1987 In addition co the 76 insurers who
ruaponded with data, 10 others responded that they were ungols to provide us with the requested
data

' !
i
)
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among several insurarice corapanies. With regard to the 11,915 0pen.. ¢

., Claims, insurers rcported that only 697 involved E(g/p(zliciea, o

In table 6.2, the vesponding insurers are sorted into three groups, -«
depending on tieir pollution claims activity in 1986.

Tuble 6.2: 185 Pollution Claims Activity S AT/

of 75 Responding Insurers

L& ]
Severity of 1985

Closed Pollution
Clouns

- Number of
Claims activity insurers
Had both 0;_)e~n§nd clo§ed polluhon Jams 25
Hz[d—b}—lﬁpen paﬂﬁﬁun ﬁa;in_l_s 25
Had no open or closed pailution clam 25 -

Total 75

-

As table 6.2 indicates, 50 of the 75 responding insurers had some sort of
pollution clairrs activity in 1985, Most of this activity was concentrated
within a small number of companies. Of the 382 claims closed, 296 are
accounted for by b insurers (each of which reported closing 30 or more
claims) Of the 11,915 open claims reported, 8,014 of them were
accounted for by 9 insvrers (each of which reported having 600 or v Jre
open claims).

'To determine the severity of the 382 closed claims, we sent a se¢ond set
of questionnaires to the 23 of the 25 msurers that reported closing
claims with payment.z2 We mstructed the insurers to complete one ques-
tionnaire for each of their closed claims, The questionnaires asked the
cost of the claim’s indemnity payment, as well as some basic information
on the type of .nsurance policy involved, the policy dates, the insured's
business, the nature of the incident leading to the claim, and the amount

" of legal costs expended by the insurer in resolving the claim.

As of August 17, 1987, 18 o1 vhese 23 insurers responded to our severity
questionnarres, providing us with data on 200 claims closed with an
indemnity payment to the insured.? These claims, nearly all of which
involved CGL policies, resulted ir. payments totaling nearly $6,600,000.

N

I'wg surers responded to the frequency questionnaive too late W be included in the severity
ey

)

rived dan additiond! 25 surveys providng information on claims closed without payment to
nrd We excluded these from ouritab sations because our data request was only for claims
Aed vt payasnds,

Iy s
' SN )
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Cost of Pollution
Indemnity Payments

We asked insurers to provide the total cost of each indemnity payment
made for pollutio. claims closed during 1985, Specifically, these cost
data were to include any lump-sum payments, as well as the cost to the
insurer of any annuity purchased for future structured payments on the
claims. To ensure that we were capturing the complete cost of the claims
payments, we instructed the respondents to provide the total cost to
their company prior to any amount they recovered from their remsurers
on the claim. (Ordmnarily, the cost of a claim payment 1s borne by the
primary insurer who wrote the policy, and by one or 1more remnsurers
who assume part of the risk in return for a portion of the premium.)
Since we asked respondents to report separately the legal costs associ-
ated with these claims, they are aot included in these indemnity pay-
ment figures.

For the 200 claims for which we received responses, insurers paid out
$6,607,906. The indemnity payments ranged from under $100 to about
$1,000,000, with the average payment being $33,040. However, most of
the claims were settled for considerably less than that, since the median
payment was only $5,000.* Tables 6.3 and 6.4 brezk down the tota! pay-
ment figure by the insured’s activity and the piimary nature nf the mci-
dent leading to the cla.m.

Table 6.3: Distribution of Indemnity
Payments According to Insureds’
Activity

Number of Total Average
InsuJreds’ activity cluims amount amount
Manufacturing 109 $4,021,001 $36,890
Pelroleum T 56 1416489 24,422
Mining/smelting/ore processing 3 294,824 98,275
Municipal waste treatment/storage/disposal 3 23,033 7,678
Commerciai waste tﬁam:aﬁtiéto?:ige/
disposal 3 510,445 170,148
Other T T 342,114 14,255
Total ‘ 200  $6,607,908

"The median is the midpoint in an ordered array of values The median in this case indicates that half
of the claims invelve payments of $6,000 or less,
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Table 6.4: Distribution of Indemnity
Payments According to Primary Nature
of Incidant

)

Number of Total Average
Nature of incident 7 i claims amount amount
Release associated with treatment, storage,
and/or disposai of waste products 100 $2,333916 ' $23@9
Release associated with petroleum &6 1,348,576 24,082
Release associated with manufacturing
process N L Y 2,284,124 114,206
Release associated with transportation 12 274,666 22,889
oter 12 366624 30,562
Total 200 $6,607,906

The most frequent pollution incident—releases mvolving the treatment,
storage, or disposal of waste products—occurred at manufacturing loca-
tions Regarding the 56 petroleum releases, at least 29 of the claims
involved underground storage tanks, as noted in some of the responses.

We also asked for the purpose of the indemnity payments. Table 6 b pro-
vides a breakdown of the responses by the number of claims and the
amount,

Table 6.5: Distribution of Indemnity
Payments by Purpose

Nuamber of Total Average
Purpose of payment . claims amount amount
Cleanup/property damage/natural resource
damage o 119 $5641893 $47,411
Bodily/personal injury o 72 8498098 11,804
Allp - poses above L ﬁ? 111,(37] _ _15~,8§§
Other L 2 508 2519
Total 200 $6,607,906

As table 6.5 indicates, most of these pay ments were fcr actions involv-
ing pollution cleanup, compensation for property darages, and restora-
tion of the environment damaged by pollution. We did not. ask whether
any of these claims were associated with CERCLA cleanups.

The *“Tail” on Pollution
Claims

The amount of time taat can elapse between the end of the policy period
and the date the claim 15 presented (called the “tail” by insurers) is an
mmportant 1ssue 1n pollution insut ance. Because poliution incidents and
therr effects on human health and the envitonment are not always
detected promptly, many years may pass between the end of the policy
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period and the presentation of a claim against that policy. For this rea-
son, pollution liability is considered to be “long tail” by the insurance
industry Under “‘occurrence” policies, such as CGL policies, an insurer
may be liable for pollution incidents that can be traced to the coverage
period of an old pohicy, even though the policy period may have lapsed
many years ago.® Of the 200 closed claims for which we received sever-
ity questionnaires, 186 involved cGL policies, (Only 4 involved EIL poli-
cies, 10 1nvolved other types of policies.)

In reviewing our questionnatre results, we found 78 claims were pre-
sented during the policy pertod and therefore had no tail, and 5 other
responses had russing dates The remaining 117 claims (all but 5 involv-
Ing CGL policies) were presented after the expiration of the policy period.
They had tails ranging from 1 month to 19 years, with the average being
7 years. Figure 6.1 shows the distribution ot the claims by 2-year
intervals,

Figure 6.1: The “Tail” on 117 Pollution
Claims Closed in 1985

50 Claims

° =
02 24 46 6-8 8-10 1012 Over 12

Years

No values fall between the year groupings

bFor a discussion of the teims of an occutrence policy, see ch &
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Insurers have expressed concern about, the possibility of large indemnity
payments being made on very old pohcies. As figure 6.1 mdicates, 46
claims had tails of more than 12 years. The payments or' these claims
totaled $319,362, Nearly all of these claims sternmed from one pollution
incident,

Legal Costs of Resolving
Claims

Given the controversy over contract coverage (discuss2d in ch, 5), we
asked whether the claim involved legal costs expended vy the insurer in
disputes with the insured party over terms of the policy’s pollution cov-
erage In all, unly five such disputes were reported. They all involved
CGL polhicies, with legal costs totaling $23,173 and averaging $4,636 per
claim (the median amount being $4,019)

According to insirers, the legal costs of defending their insureds in law-’
suits involving pollution ciaims can be substential, ana may in fact
exceed the cost of the claim payment itself Our questionnaire asked
msurers whether their cla.ms involved defense of such lawsuits and, 1f
so, to specify the total dollar amount of legal expenses, court costs, and
other related costs expended by the insurer 1n defense or the insured.

In all, 118 of the 200 clesed claims inveolved the imnsuters’ defense of
suits brought by other parties against the msured.t The total amount
expended by the msurers in defending their insureds in these cases was
$2,247,670, averaging $19,048 ver case (the median was *682). These
{18 suits resulted in indemmtiy payments totaling $4,348,167. (The
average payment was $36,849, the median payment was $2,000.) Insur-
ers reporied that all but 3 of these claims were resolved through out-of-
court settlements.

RN N ]

Limitations of Survey
Results

Whea we developed our survey approach, insurers said that 1986 closcd
pollution ciaims would generally consist of relatively simple, mexpen-
sive claims that could be resolved quickly. They preaicted that our sur-
vey would show

a low frequency of closed claim:,
relatively uncomplicated claims htigation, and
low amounts of indemnity payments.

50F these 118 lawsuits, 12 were brought by the federal government, 1 by a state government, 3 by
county o local governments, 92 by citizens, and 10 by a combination of two of more of these partles
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. vo wripmg
‘ The insurers strongly mamntained that 1986 closed pollution ¢iaims ,
) ' would not be representative of the magnitvdz of their impending polty- .
tion habihties resulting from past poheies s '/
‘ .
\ ‘ . ' Given the fact that a number of insurers did not provide responses to '
‘ our questionnaires, our results do no', present a complete picture of the,
1986 claims, Furthermore, we cannot be sure that the responses we
. obtained are representative of the complete picture, Also, given the
small nnmber of claims involved, it is possible that data on even a few '
addifional claims not reported to us could significantly change average
severity data, Nevertheless, we believe that enough insurers partici-
pated to give a good indication of the general character of 1986 pollu-
| " tion claims closed with payment, particularly since cur survey results |
\ generally cotrespond to the insurers’ predictions. ’ \

As predicted by insurers, th# irequency of claims settlements is strik-
ingly low, especially when contrasted with the much higher number of
open claims (382 closed versus 11,915 open--about a 1:30 ratio), With
— regard to legal costs, only five of the clauns involved disputes with the
insured party over cont-act coverage, resulting in only about $23,700 in (
legal costs to the insurers, Additionally, all but three of the claims »
\ involving the defense of the insured against lawsuits brought by other
e parties were reported to have been settled out of court, with insurers
‘ paying an average of only about $19,000 per claim on defense costs.
These data suggest that the claims generally did not involve prolonged
hitgation, '

Perhaps the most important characteristic arguing for the simphicity of
thiese claims 15 Lhe jow amoant of tne indeinnity payments themselves,
v The 200 claims payments totaled unly about $6,600,000. And as mai-
1 - cated by the median payment of $6,000, most of the claims involved far
k \ smaile.s payments than tne average payment of about $3%,000 per claim,
'TWo utaer chara .+ 0f the 200 surveyed claimis that suggost their
- ' relative siphicaty aie noteworthy. First, only three claims involved pol-
hution stemming from commeraal treatment, storage, or disposal facili-
{1es --the, type of facility that would be associated with CERCLA cleanups
mvolving legai concerns over joint and several hability. Consequently,
the surveyed claims may not have involved the liasbihty concerns dis-
cussed 1 chapter 4, which insurers are most concerned about. Second,
the surveyed clairs did not involve costly bodily/personal injury settle-
ments. Although 72 of the 200 settlements were exclusively for bodily/
personal inury, only about $860,000 was pad for them i Lotal
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Potential Usefulness
of Additional Data on
Pollution Claims

e e e e e e e e ——

Jur survey shows that the responding ingurers generally did not inake
substantial pollution claims payments in 1986. However, since our sur-
vey represents only a shee of time, 1t does not provide a statistical basis
frr making projections about future pollution claims, Due to the small
number of pollution claims that were closed in 1985 and the large
number that remained open, 1t may take several more years of addi-
tional poiiution claims experience before enough claims are closed to
form a basis for making such projections, In the meantime, the extent of
the msurers' impending pollution hability payments under old coL poli-
CI1CS remalns an open 1>suc. '

Although 50 mmsurers reported that they had .my 1 1,900 open polly-
tion clamms 4t the end of 1985, we do not know how many of these will
result in payments, let alone what the size of such payments might be.?
Our attempts to gather data on the amounts that insurers were reserv-
g against open pollution claims were not successful because insurers
consider this information to be confidenual, Such information, in any
event, might not be useful at they time. According to several major insur-
ers, open pollution claims are generally still in a relatively immature
phase ot resolution, and 1t 1s diffrcult for insurers to estimate the ulti-
mate expense of these clzims,

As noted earlier, these was no central industry source on pollution
indemnity payments at the time of CERCLA reauthorzation in 1986-86. In
1987, however, 150 began to require insurers that reported data to it to
indicate dollar losses due to envirormental liability. These loss data will
be broken down by payments for cleanup costs, property damage, and
bodily injury, However, 150’s data will not capture all pollution claims,
150's data 2re confined Lo data from ¢GL policies written by admitted
msurers thar, form 150's clienteled (50 data represent about 76 perccent of
the cornmeraal generea tability market ) Pollution claims aata for non-
admitted surplus hines msurers are not being captured either by 150 or

[

7!.\ wdy m compdnson, 43 percent of an estinated 74,172 medieal malp ,uthu(I.unw(luwd by

fnsur peeompanies in 1984 werc dosed w o opaynent It o average payment for injury was sbout
Sh1LOO0 ‘The me Alan wis o 1nH) Soe Medical Malpracuce Characteristies of Claims Closed in 1984
(GAOQ/ZHRY) o7 BB, April 22, 1087)

FAn admitted insurer s one Heensed by a state insurance comm wsloner to sell insurance within the
state
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Conclusions

the state insurance departments.” In our review, we were not able wo
determine the extent to which surplus hines carriers wrote pollution
insurance in the past and, consequently, do not know how sigmficant
the lack of surplus lines data will be. Since no existing regulatory mech-
anism requires the collection of pollution data from the surplus lines
marke. this data void may well continue in the future.

A hmuted and sharply tocused data collection effort might be useful in
determnung the extent o which insurers pay for pollution cleanup
efforts, For example, although Epa gathers data on the dollar amounts
paid by responsible parties at individual CERCLA site cleanups, it does not
have data on how much of the responsible parties' costs are ultimately
borne by their insuers. Data on the insurers’ ¢i'wcLA-related payments
would be key intormation in evaluating the insurers’ contention that
they are bearing 4 large portion of the expense of cleaning up the
nation’s most hazardous waste sites, )

Out st ¢y of pollution claims closed during 1985 shows that only 382
suck claivs were closed by the 75 insurers who 1esponded to us, Addi-
tional data on the severity of 200 of these claims shows that indemnity
payments were relatively modest, tovaling about $6,600,000—with an
aver age of about $33,000 per ¢laim (with a median claim of $6,000).
These 200 closed claims did not, on average, involve substantial legal
costs to the msurers, cither over contract coverage disputes with
insureds or in defense of the insured in lawsmits involving third parties.
These 1986 results, however, cannnt be used to project the magnitude of
pollution claims that have not yet been resolved. Of the 76 responding
insurers, 50 reported that chey had about 11,900 unresolved pollution
claims at the end off 1985,

Data on pollution claims closed since 1986 would be needed to monmtor
the magnitude of the insarers’ pollution claims costs, Beginning in 1987,
157 .5 gathering data on an ongoing basis from most of the commercial
hability isurance market on their ¢ pollution claims losses. However,
these data will not capture pollution paymenws made by all insurers
under all types of policies.

- - e— = —— s b e s b — s

UA surplus hines insu, er 19 1 company that generally underwrites visks or varts of reks for which
insurance §s 1ot available through a company licensed in the insured’s state This business is, there-
fore, placed with a nonada'tted insurer (a ¢ ompany not Heensed in the state) in accordance with
surplus lines provisions of state Insuraoce laws (Source AM Best )

'
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Closed During 1085 !

j )

The extent to whicn insurers pay for pollution cleanups and 1elated
third-party bodily injury and property damage will almost certainly be
raised by the msurance industyy during the next CERCLA reauthorization,
However, determining the amounts that insurers are paying is difficult
because the mdustry does not have centrahzed, comprehensive data on
these indemnity payments. Given this situation, we believe thit the Con-
gress should consider requiring msurers or vesponsible parties, as appro-
prate, (0 report to EPA the amounts of indemnity payments made to
cever pollution cleaaups and related thira-party bodily injury and prop-
ert;” damage.

)
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Appendix I

Section 208 of SARA

ar—

SEC 208, \NSURABILITY STUDY

Section $UI of CERCLA 1s amended by adding the following new
subsection at the end thereof
() INsurRARILITY STUDY —

(1) Srt oy 8y coMrTrot LER GeNLP 4L ~=Th+ Comptroller Gen
cral of the United States, in consultation with the persons de
seribed 1n paragropn (2), shall unde-take 2 study to delermine
the :mumm‘ly. and e¢ffects on the standard of care, of the I
ability of each of the following

"YA) Pessons who generate hazardous substances labilits
for costs and damage, under this Act,

'(B) Persons who own or opeialet faulities aubilit, for
costs and dumoges uader this Act

“(C) Persons hable for tnjury to ;rsrions or property
caused by the re;ease of hazardous substances inio the enus
ronmert

"12) CONSULTATION —In conducting the study under ths sub
s ction, the Compiroller General shall censult with the frilow-
ing

"(A) Repres ntali ses of the Adminsstralor

‘(B] Representatsves of pervons described n subpara
graphs (A) threugh (C) of the preceding paragraph.

(C* Representatives (1) o‘)l’fmupc or orgnnizalions com
prised generally of , crsons adversely agf"ecled by r3leases or
threatened releasy of hczardous substances ans' (1) of
g(ousn organized for profecting tne interests of consumers

(D} Representatu es of propercy ana casualty insurers

*(E) Reprasentativeg of reinsurers

{F) Persora responsible for the regulation of insurance at
the State level.

(%) ITEMS EVALUATED —T%e study uader this sxlion shall
include, among other mu‘ters an evaluation of the foliow.ng

A) Curieat ecanamuc conditions tn, and the future out
look for, the commercial market for tnsurance and re nsur
unce

"B) Current (rends 1n statutory wnd common lsw reme

o8

“YC) The impart of possib’e changes in traditional stand
ards of lability, proof, evtderce, and damager o1 exis’ing
statutory and corsmon low remerites.

“(D) The effect of the tandard of hability aad extent cf
the persons upon whom 1t w tmpased undet thus 4et on the
nrotection of human health and the enmronment cnd on

the avatlability, underwriting, and pricing of insurance
coverage

“5) Current trends, 1f any, in *he judicial interpretation
and ¢cnstruchion of applicable insurance cc vracis togetSer
with the digree lo which omendments 1 the language o,
such centracls and the description of '+ risks \ssumet[
could affect such trends.

“(F] The frequency and severits of a representative
sample of claims closed during the calendar year 1mmeds
ualely preceding *he pnactment of this subsection.

"(G) Impediments ‘o the arquisition of 1nsurance or cther
meuns of obtar« g liability 1overc ¢ other than tnose re
J2-red to un the preceding subnaragraphs
. “trl' The effects of the standards of liabilily nd finan
cal respansibility requiremants imposed pursuant *9 this
Act i the cost of, and incentives for, developing cnd dym
castrating gllernalive and innovative (enimen! technol
og1ee as well as waste generation m nimizason.

"t4) Susmiss.on --The Conptroller Ceneral shall ~ubmit a
rport on the resulls of the study to Congrees with appropriate

tecommendat.ons wit n 12 wonths after the enactment of this
subsection.
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. The objective of this repert 1s to provide the Congress with the nforma-

tion sought by section 208 of SARA concerning the nsurability of activi-
ties mvolving hazardous substair-2s, Section 208 requii~d us to review
the hability and standard of care associated with the generation, trans.
nortation, storage, and disposal of hazardous substances In conducting
our work, the act duccted us to consult with representatives of genera-
tors of hazardous substances, disposal facility owners or operators, per-
scns hable for iyury, groups comprised of persons adversely affectad
by release of hazardous substances, groups organized for the protection
of consur-er n’ orests, the Environmental Prowection Agensv, property/
casualiy 1msurers, remsurers, and state insurance regulators.

This report concerns only he section 208 requirements, The other insur-
ance and hablity 1ssues rased by the Congress in passage of SARA—
cleanup contr acter habihiy, post-closure hability, and petroleum sank
hability ~~will be the subject o future reports. Envirormental restora-
von insurance fov the trucking industry was addressed in a May 1986
Gan teport (Motor Carriers: ’l‘he Availability of Environmental Restora-
flon Insurance, RCED-86- 1608k, May 1, 1986). '

Because miich of the data 1eeded to perform this study are proprietary

or unavailable in any readily accessible form, we relied on the voluntary . .

cooperation of the insurance and hazardous substance indus. “1es, Spe- -
cific data hmtations are discussed 1in appropriate sect.ons of thys
appenaix.

SARA required an evaluation of eight specific issues, histed below (A
through H).

(A) Current economic conditions 1n, and the future outlook for, the com-
merctal market for insurance and reingurance,

To determine the economie condition and outlook for commercial insur-
ance, we reviewed the work already completed by GAo, the Congres-
sional Research Service (CRS), and others on the economic conditions of
the ihsurance industry and the data availabie in A.M. Best (the indus-

t1y’s statisticel publication) on the economic conditions of the industry.

Lowever, the econome condition of the pollution line of the insurance
market has not been documented, primarily because of the lack of spe-
(citie pollution insurance data As a result, we gathered data on this .ssue
thirough discussions with insurance ard remnsurance company execu-
tives, associitions, and state 2gulators. We obtained opinions, Lmecdotal
mformation. and other information on several issues;

!
'
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The status of the pollution insurance ma ket as it relates to the eco-
nomic condition of the inductry as a whole,

Which compaules are writing pollution insarance, for whom, coverage
provided, premrums charged, and the 1elative amount of premiums
obtained by ne ltion hability msurance,

Which corupanies have stopped writing pollution insurance and why.
The lack of historical data on damuges and risks needed to set
premiums,

The influence and control of insurers ana reinsurers ovey th - sullution
habihity 1nsurance market,

In additron, we discussed with the insurance industry officials 1dentified
above the possible causes of observed changes in the poliution liability
insurance and reinsurance markets and the impact on msurers of possi-
ble expansion and uncertaint, of hability due vn (1) recent court deci-
sicns under tort and other state and tederal statutes and (2)
rechnological uncertainty 1o J'ng the ability of waste handlers ta
safely store and treat hazarc.,us materials.

Treatu ent, storage, and disposal f.cilities are required by RCRA to prove
financial responsibility (with insurance being one metiiod of doing this).
We discussed the availability of pollution insurance with iwo associa-
tions represeuting Tsbis, To document financial responsibulity require.
ments for TsDFs, we reviewed RCRA-mandated financial responsibility
requirements and related implementing regulations, Through telephone -
contrels with hazardous waste officials in 16 states (Alabay a, Califor-
rua, Cotorado, Connecticut, Illinois, Indiana, Massachusetts, .fichigan,
New Jersey, New York, North Carolina, Obio, Pennsylvania, 'Tennessee,
and Texas) that regulatea 68 percent ot the TSPFs, we obtained informa-
tion on state financial responsibility regulations. From ofiicials at EPA
headquarters and in 8 of its 10 regional offices (Region: Ithrough VIIiI)
and officials in the 15 states we contacted, we nbtained estimates of the
extent that insurance is used by 1sbrFs and the impact of not having
insurance coverage. In addition, we spoke to 11 TSDi* owners/operators
to determine how they covered their pollution liability, We also ;
reviewed data contained 1n EPA's Hazardous Waste Data Management
System, the Consolidated Data Base developed for 1,638 land disposal
facihities, and EpA's July 1985 survey of the Loss uf Interim Status
facilities,

Generators, however are not required ‘o have insurance or report how

they insure, Given th. time frame for this work, 1t was not practical to
systematically survey the 100,000 generators vf hazardous substances.:

Page 88 GAO/RCED-88-2 Hazarious Weste Insazance Availabllity



Bl

", Apperdix 1
Objoctive, Scope, and Methodnlqu

. o r———

Generator insurability information was cbtained primarily through dis-
cussion with four associations and five individual comparies that velun-
teered to discuss this information with us, We also contacted three risk-
i retention groups that were in the formative stage and one that was

, unable to get gstarted to determine the type and extent of coverage ‘
otfered, membership, and ptemiums.

(B) Carre { trends 1n statutory and common law : emedies.

To derermine trends in remedies, we reviewed CERCLA and its 1986
amendments under SARA and vase law for the standard of hability
applied under CFRCLA, as amended. In addition, we researched various
potential hability situations that catn arise in hazardous waste activities
for parties that may be hable for releases. We also researched state stat-
ntes that provide remedies for perscnal injury and uroperty damage
caused by releases of hazardous <ubstances. We researched court deci-
sions and legal commentaries, such as the CERCLA 301{e) study, to deter-
mine common law caises of action and remedies for hazardous waste
releases, '

)

i
l

(C) The :mpact of possible . nges in tiacitional standards of liasility,
prcof, eviderce, and damages on existing statutory and ccmmon iaw
remedies, " ‘

To determine the impact of possible changes, we reviewed legal theories
that have been developed 1n product babihity ~ases that ¢ 'gest possible
changes in traditional standards in hazardous waste cases. We also
reviewed state legislation to change tort law doctrines, such as joint and
several lizpility 2nd punitive damages, to determine how these changes
mught affrct the ability of a victim to ohtain a remedy.

(D) The etfect of the standard of liability and extent of persons upon
whom it 15 1.aposed under CERCLA, as amended, on the protection of
human health and the enviro~mcent and on the availability, underwrit-
ing, and pricing of insurance coverage.

On the basis of the information developed under issue B above, we dis-
cussed with insurance underwriters and risk assessors how the stan-
dards affect tne availavility, underwriting, and pricing of insurance. In
addition, we discussed the standards with kpA officials to determine the
impact on the financial responsibility requirement regulations,
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(E) Current trengs, if any, 1 judicial interpretation and construction of
applicable insurance contracts, together with the degree to whick
amendments In the language of such contracts and the description of the
risks assumed could affect such {rends. ‘

We reviewed legal articles and relevant cases that illustrate current
snterpretations of certain key terms and coverage containerd in insurance
poheies, including “occurrence,” “sudder: and accidental,” the insurer's
duty to defend, and cov.rage of damage to the insured's property, We
also re'ewed the development over recent decades of cont ~cts for o
prehensive general habihty insurance and environmentai 1mpairment
hability msurance, We obtained from the Insurance Services Office Inc,
copies of these concracts and discussed with members of the Environ-
meatal Litigation Insurance Association the lmpact of possible: cha.nges
In 1nsarance contract language. )

(F) The 1reauency ana sevenity of a representative samplz of claims
closed durivg the calendar year irunediately preceding the enactment of
tlas sub%('tzon. ,

i W
'

In the early stages cf this sirvey, we met with insurance association
officials and were teld that ther. was no central source for identifying
the universe of msurers tha: offered pollution insurance, eit her as part
of a CGL policy cr as a separate EIL pohcy Civen this situation, the
Anwerican Insurance Association (AlA) sugg . sted that we:nclude in our
survay the 20 top writers of “other hability,” an insurance category
under which they said most pollution coverage would be written, We |
adopted this approdch, but we expanded the number of insurers to
include the top 50 writers of “other habuity,” We did this vo ensure thac
we were capturing the pollution claims activity at the smaller insurance
companies that each write less than 1 percent of “other hability.” Alto-
gether, these B0 insurers constituted over 80 percent of the “other liabil-
1ty’’ market share in 1985. ,

We also included all past and current members of PLIA, PLIA is a reinsur-
ance pool formed in January 1982 to provide 100-percent reinsurance
and necessary services for member insurers who wish to offer pollution
Insurance,

In addition, we included insurers v/ho have been known to write pollu-
tion insurance but were not included in the two groups defined above.
We identified these companies Jhrough interviews, trade publications,
and Epa docuinents. Included among these were major U.S, reinsurers
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whom we contacted to determine if they had written any direcc pollu-
tion insurance.

In all, we contacted 104 insurance groups and companies. Although we
ammed to be comprehensive 1n our survey and worked closely with insur-
ance experts and associations in defiring our target companies, we can-
not determine the extent to which these 104 insurers include the entire
universe of msurers who closed pollution claims i 1985.

Given the relatively short amount of time available to develop and
administer the survey, as well as to analyze and report on the results,
we kept the scope of the survey tightly focused on basic frequency/
sevel ity informatior.. "'n developing the survey, we consulted insurance
trade associations aud companies on techrical 1ssues, such as the defini-
tion of a “closed” pollution claim, anu he elements involved i mea-
suring a pollution slaim’s severity. In the end, we decided to gather
frequency and severity information by means of two short question-
naires sent directly to msurers. The first questionnaire gathered *re-
quency data, and the second gavhered severity data. Coptes of these
questionraires are found in appendix III.

In our cover ! tersto the questionnaire., we noted that the msurers’
participation in the survey was voluntary. We do not have authority to
require their participation, However, we encouraged the insurers to
complete the questionnaires by emphasizing the importance of the infor-
mation to the Congress We also encouraged participation by extending a
pledge of confidentiality covering the data sent to us. We promised that
no information on individual 1nsurers would be 1icluded 1n our report —
or'y summaries of aggregated data. As a further measure to insure the
confidentiality of the data, the link between the mailing list and the
company codes on the frequency questionnaires was broken at the con-
clusion of the survey. The severity questionnaires never contained
insurance company identification numbers and remained anonymous.
(The compames used a separate mailing to ‘ndicate that they had sent us
their completed severity questionnaires.)

The survey resalts represent data provided to us by insurers, We did not .

attempt to verify these data, since insurers consider their claims files
confidential,

(G) lmpediments to the acquisition of insurance or other means of
obtaining liability coverage other than those referrcd to in the preceding
subparagraohs, a
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Other possible impediments were discussed with officials of all orgamza-
tions contacted 1n carrying out this review.

(H) Effects of the standards of liabihty and financial responsibility
requlrements imposed pursuant to this act on the cost of, and incentives
for, aevelopimg and demonstrating alternative and innovative treatment
technologies and waste generation mimmization,

To determine the effects of the standard of hability and financial
responsibility requirements on alternative and innovative technologes,
we contacted EPA officials and companies with new technologies to
update past and ongoing 6A0, Congressional Budget Office (¢B0), Office
of Technology /Assessment (OTA), and EPA reports on RCRA and CERCLA
concerning permanent disposal and minimization technologi 3s. These
studies include. the GAO report, Hazardous Waste EPA’s Consideration of
Permanent Cleanup Remedies (GAG/RCED-86-178BR; July 7, 1986 ); 0TA
1eports, Ser Hus Reduction of Hazardous Waste for Pollution Prevention
and /ndustrial Efficiency, (September 1986), Superfund Strategy (March
1986, and Technologies and Management Strategies for Hazardous
Waste Control, (March 1983); and the CBO report, Hazardous Waste Man-
agemen Recent Changes and Policy Aliernatives (May 1986).

We also 1eviewed RCRA financial requirements and discussed with repre-
sentatives of hazardous waste generators, handlers, and disposers, and
the insurance industry the impact of insurance on new technolegy devel-
opment and mplementation.

As indicated above, we met with representatives of generators of haz-
ardous substances, disposal facility owners o1 oper ators, persons hable
for injury, groups comprised of persons adversely affected by releases
of hazardous substances, groups orgamzed for the protection of con-
sumer interests, the Environmental Protection Agency, property/casu-
alty insurers, reinsurers, and state insurance regulators. In addition to
addressing specific audit 1ssues with these representatives, we brought
them together early in our work to review and discuss our approach to.
carrying out the mandates of the act.
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Appendix III

Frequency and Severity Questionnaires |

U.S. GFNFRAL ACCOUNTING OFFICE

Pollutton Clawms Survey
Response Form

Fer the purposes of tnis survey, "pollution claims” are defined cs (1) those types of
claims presented against direct ipsurance policies providing coverzge for suduen and/or
gradual pollution, e g§ Environmeatal Imparrment Lisbility (FIL) 1rsurance, and

(2) any direct 1nsurance claims of the same type presented against Comprencnsive General
Liebtlity (CGL) or similar policies Do not includd workers' compensation and
non—environmental products liability claims,

Use your own organization's definitions of "open" and "closed" clawms,

NOTE TO INSURANCE GROUPS  The data you provide should represen: the aggregate
number of pollution claims for all affected companies that are part of your
insurance gioup ‘Please call John Finedore or Erin Bozik (202)~382-4326 1f
sroup data is not available,)

1 For alendar year 1985, how wany pollution claims did your group/company
close with payment? (FILL IN NUMBER IF NONk, FNTER "0".)

NUMBER

Questions 2a-¢, below, are included at the request of members of the 1nsurance
industr; in order to help the Congress understand the extent of open sollution claims '
as of the end of 1985, Please pro*ide this data i1f avairlable

2a. At the end of calendar year 1985, how many open pollution claims did your
group/company have? (¥ILL IN NUMBLR  [F NONE, ENTER “0",)

NUMBER

2b, Of the number given in Oiestior. 2a, how many of these open claims were
presented agains. EIL insurance? (FILL TN NUMBER, IF NONE, ENTER "0')

PUMBYR

2¢  Of the number given in Question 2., how many of these oper claims were

' presented against CGL policires in which a review of the facts, applicable law,
and po)icy provisions reve-led no coverage defenses? (FILL IN NUMBER, 1IF NONE,
ENTER "0".) ' !

NUMBER

Pleage detach this response form from the cover letter and return the form 1n the
enclosed addressed, postage-paild envelope In the event the envelope 13 misplaced,
the return address 13

Mr  Hugh Wessinger

U S General Accounting Office
Room 4073A

441 G Sireet, N,

Washington, DC 79548

Thank you for your participation i1n this survey
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. Appendtix N o
Frequancy and Severity Questionnaires

U'S AENERAL ACCOUNTING OPFICY

Survey ot Poliution Claiws Closed During 1985

INTRODUCTION

FPor the purposes of this survey, ‘pollu-
tion claime® are defined as (1) those
types of claims presented againet policies

1f you have any questions shout this
survey, please call John Finedore or Lrin
Bozik on (202) 382-4326,

providing coverege for sudden and/or
gradual pollution, e g , Environm:atel 1 Against what type of policy was this
Impairment Lisbility (RIL) {neurance, snd potiution liability claim presented!?
(2) any claims of the esme type presented (CHECA WE.)
agsinst Cosprehensive General Liadbility —
(CCL) or similar policies Do not linclude 1 L_‘] Comprehansive General Liadility
wvorkers' compensation and non= -
snvironsentel lisbility claims 2. {_] tavironmental lapairment
Liability
To avoid the double counting that would —
result from {ncluding reinsursnce dsta, 3. {__] other (SPRCIFY)__
teport only those pollution claims
presentad sgainet direct insurance 2 On what date did the {usured first
policies and provide claim costs prior to present the clsim sgainst your
and exclusive of any reinsusrsnce cospany? (FILL IN MONTH AND YEAR.)
recoversble on the claiw.
/
Complete one survey form for each pollu Month / Year
tion clelm closed betveen Januery 1, 1985
end December 31, 1985, that resulted in & 3. Under what periuvd(s) of the policy
payuent, wvas this claim paid? (PILL IN
DATES )
All {nformation gatwerec on this osurvey
vill be kept confidentisl by che U S FRON I
Gensral Account{ng Office The data Wonth / VYear
provided by you will be aggregated with
data provided by other ({nsurance com~ T0 —_ /
panies Only suamsries of the aggregated Honth ] Year
deta vill be vied in reporting information
to the Congress. tn order to sssure con- & Whet s the pecimary business of Lhe
fidenciality, this questionnsire containe insured party? (CHLCK OF% )
ao company identification code The com- -
pany coue fLs tound on the etteched 1. 1] Maoufecturing
postcard Detach the postcerd and mail it -
ssparataly When you wmail the completed 2. [__} Mining /Smelting. Ore processing
questionneite. The postcerd will let us —
know that your company has r2asponded A 3. [__] Commercial vaste treatmant/
self-gddressxd, postege-paid envelope is storsge/disposal
provided e¢0 you can return your -
questionnaire(s). 4 {_) Municipe! aste treatment/
storage/e vel
In the event thet the retutn envelope ([nr —
the questionnaice is misplaced, the return S. [__] Other (SPECLPFY)
address {s:
. (QUESTIONS CONTINUE ON THE OTHER S1DE)
Mr Hugh Wesstnger
U S. General Accounting Office
Room 4076A
44 G Ytreet, N W
Washington, DC 20548 l
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A R
v . ;
S whar wai the primary naturr} nf mo.’ 10, What way the atal dallar amaunt ot
incident leading to chis claim? /) lagal exneream, ¢durt coets, and
(CdECK ONE }  Othar re'ated « rats expended hy your ,
— N company tn delense of the insured?
1. [ _] A releass asencrated witn o L(DU 8T ANCLIDL,COSTS YOU REPORTED IN
manufacturing process Y QURSTIGN 7,)°
2. [T_] A ralease sssacisted with the )
trestment, storage, and/or ,
, disposal of waste productse "* 14, How vas the swount to ha paid on thae
cla’w determicied? (CHELK OHE )
3. [:l A relaasy aseociated wvith _ "
transportarion (aig, lard, or 1, (] Oue~af<court suttiemant !
vater) ) '
' 4 () oener {sPECIFY)__' 2, [Z) durylJudr e averd
ther
- % [} ozhar (SPECIPY)_
. 12 What was'the total cost_to your
! (£mpiny of cha settlessnt/avard on
< thm) claim prior to end exclusive of
6. :zn lo;;l rosta expended in & o v any t‘dmuu:tc r:crv;ut(:;;c%o:o;;g
spute betueen your company and the \ company on chis claim
{nsurad over the pollution rovergge? * AMOUNT OF ANY LUHP-SUM PAYMENT AND/OR
(Por exsaple, e dispute aver your . THE COST OF ANY ANNUATY PURCHASED POR '
c‘o-vany'; «(my to dot;nd the " ,+  FUTURE STRUCTURSD PAYMENYS.) » )
neured CHECK NNY, ! !
) ' .
bo [_] Mo =~==> 3KIP TG QUESTION 8 ' -
— ! 13. which of tha following vere {ncluded
2, [_] ves & under the terms of the settlesent/ ) )
7. whet the dolt t of lugal “l':dfp‘:gﬁtyzxyxi ?u?%'ﬁ?pi? ;M. |
. at vas the dollar amount of lagal glaim , o
expenses incurred by your company {n ¢ o N '
resolving this poiiry coverags ©fe I Clesnup {remadial/removal-
dispute? (PILL IN DOLLAR AMOUNT ) R " type actions) ' »
) [
5 ' v 3 17 'AlLegattony of peoperty densge
! ’, P—"; 1
8. Did this claim 1nvolve & guit against 3.0 ] Allegations of nagural
the insured? (CHECLK ONE ) vesvurca damage ,
1. 1] o ---=> SKIP 10 QUESTION 11 v 4o 1) Allegationa of personsl/ '
— y bodily infury o |
2. 1] Yoo = . \
5, Other (SPECLFY) It
9 Please identify the party or partiss : " T R
thet brought the suit. (CHECK ALL ! ' \
THAT APPLY ) ! ! !
1. {71 redecel Government THANK YOU ¥OR
=) LOMPLETING THIS QUESTIUNNALRE ;
2. ftsta Governmant , '
3. (] County/Locsl twvernaent
4, (:l Citisen suit
)
S. {] Other (SPECIPY)__ '
2 / ‘—J
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Requests for copies of GAO publications should be sent fo. ‘

US Genecal Accounting Office
Post Office Box 6015
Gaitniersburg, Maryland 20877

Telephone 202-275-6241

The first five copies of each publication are free. Additional copies ure
$2.00 each.

There s a 26% discount on orders for 100 ur more copies mailed to a
single address.

Orders must be prepaid by cash or by check or money order made out to
the Superutendent of Documents.
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