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Wuhhgto1&D.C.20642 .,‘. 

‘Ddsi~n 

:,. 
Matter of: Legare Construction Company 

.File: ,B-257735, '. : . 
;. > '3 .,' 

Pi$e: L . ..November ,4, .1994' 
j .,. : ,,'. 

J... Hatcher Graham,:: Esq..,, .for the protester; 
Sherry KinlandKaswell, Esq;, and.J&in P. .P'atterson, Esq., 
Department ,of. the., Interior-; :f or,!.the <agency. 
Wm. David Hasfurther, Esq., and-Michael R.: Goiien, Esq z 
Office of the General Cpunsel; GAO; participated in the' . preparation of the decision. 

DIGEST .' "._ , 
' . ,_ d _ ., 

Protest is s&t.ained, where although- protesterrs'item price 
exceeded,by a small,amount the price limitation- set forth in 
the solicitation for that item, ,,its bid shouldnot have been 
rejected since no showing has been.made that the resulting 

'bid wasmaterially unbalanced or that,eitherthe government 
or the 'other,bidders were.pr,ejudiced by:the de-minimus I. 

i nature' of the bidder! s failure to price-its bid'in the 
manner, .required< ;I ,. .' : 

, 
DECISION ,-  ̂

;, 
,Legare Construction.Company protests the ,rejection of its 
bid under invitation for bids (IFB) No. 1443IB970094903, 
issued by the National Park Service (NPS) for the 
construction of employee housing at the Katmai National Park 
and, Preserve, Bristol Bay Borough, Alaska. Legare's bid was 
rejected because the price it submitted on one item of its 
total base bid was greater than the amount permitted under 

.the terms of the IFB. Legare maintains that either the 
limitation cannot be enforced or the. amount by which the 
limit was exceeded cannot serve as .a basis for the rejection 
due to:,its & minimus amount. In.either case, Legare 
contends that it should receive the award under the IFB. 

,,We sustain.the protest. 

The IFB required bidders to submit prices on a base bid and 
on two bid additives. They were. advised that a failure to 
submit prices for all the items could result in the 
rejection of a bid as non-responsive. The base bid 
consisted of three separately priced items: site and 
utility work, fourplex (housing unit), and stabilization 
rock. Under the place on the pricing page where a bidder 



432711 
.: ’ 

was to insert a lump-sum price for the site.and utility-,wbrk 
was the notation "(NOT TO EXCEED 20% OF TOTAL BASE BID).:! ,. 
Award was to be made to "the responsible bidder whose bid, 
conforming to the solicitation, will be most advantageous to 
the Government, considering only price and price-related 
factors . . . .'I The additives were not included in the 
award and are not an issue in this protest. 

'., 
Eight bids were received. The three low bids on the base 
bid were submitted by Gilco Construction, Inc.. ($1,157,502); 
Legare ($1,336,000); and DAB-CON Corporation ($1,363,000). 
The low bid of Gilco, tias rejected after the,:agency 
determined that Gilco's bid.bond.was unacceptable. Legare's 
bid wasrejected for failure to ,meet the"IFB's,price 
limitation because its $280~,50O~~price~:for the'.site and 
utility work item of the base bid" item exceeded: 20 percent 
-of its total base bid.by $13)300. -Atiard tias made to DAB- 
CON. Performance has*.been suspended pending resolution of 
the protest. 

The agency explains that it'established the 20-percent 
limitation for the site and utility work item (by rounding 
upward.the,government estimate that the cost of this item 

_ should.represent 17 percent of the total 'base'bid) to 
preclude the potential for a,front-loaded bid.based on an 
inflated price'for the site; and utility work.. The. agency 
contends .its-rejection ,of Legare's bid was proper because 
all bidders must compete on an equal basis, only Legare 
ignored the 20-percent limitation, ahd other bidders would 
be prejudiced if Legare's bid were considered for award 
because Legare would be paid an amount in excess of 20 
percent of the base bid earlier than would other bidders. 
The agency further explains that in order for Legare to bid 
its price,of $280,,500 for'the site and utility~ item and 
comply.with,the IFB's price limitation, .i‘t,would have had to 
submit a'total base,bid of $1,402,500, which.tiould have been 
higher than the awardee's price. Accordingly, the agency 
does not believe that Legare's failure to comply with the 
limitation ..is de minimus or waivable. 

To be responsive, the bid as submitted must represent an 
unequivocal offer to comply with the IFB's material terms. 
Federal Acquisition Regulation (FAR) $ 14.404-2. However, 
.where a discrepancy between what is required by a material 
requirement in a solicitation and what is promised is & 
minimus, it may be waived under FAR § 14.405 as a minor 
informality where acceptance of a deviating'bid'would result 
in a contract which would satisfy the government's actual 
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needs- and would nc needs- and would not prej-udice~ any'other bidder. 
Hvman"Constri Co.; Blake Constr. Co., Inc.;- Hvman"Constri Co.; Blake Constr. Co., Inc.;- 

Georse 
B-188603, 

June 15, June 15, 1977, 77-1 CP 
B-188603, 

1977, 77-l CPD-- ¶ 429; Arch. Assocs.,! Inc.; B-183364, 
Aug. 13, 1975, 75. Aug. 13, 1975, 75-2 CPD ¶ 106; see also Marco Eauin , Inc.; 
Scie Scientific Suoolv Co., 70 Comp..?ZnYE9~~(19.91), 9111 
EEL IUI. CPD ¶ 107. 

Here, the agency does not state that acceptance of Legare's 
bid, as submitted, would not satisfy;its actual-require- 
ments, and has made no attempt.to show that the Legare bid 
was front-loaded to any degree that would require its 
rejection. See, e.q., ACC Constr. Co., Inc., 
Feb. 16, 199r93-1 CPD 41 142. 

B-250688, 

has not shown, 
In other words, the agency 

and indeed the record does not suggest, that 
Legare's bid for the site and utility work does not reason- 
ably represent its costs for the work, or that the price is 
too high for the work. Moreover, any cost to the government 
of having to pay Legare $13,300 earlier than it otherwise 
would, could not in any conceivable manner approach the 
additional $27,000 that it would have to pay under ,an award 
to DAR-CON. Thus, it is clear on this record that the 
government's needs will be met and that it will suffer no 
material adverse effect by acceptance of Legare's bid. 

Similarly, acceptance of the protester's bid would not 
prejudice any other bidder. The $13,300 deviation gave 
Legare no advantage over other bidders since any interest 
Legare would earn on that sum (or save by not having to 
borrow it) would not provide a basis for its being able to 
submit a bid $27,000 lower than DAR-CON's. 

Further, we do not find reasonable the agency's argument 
that had Legare complied with the 20-percent limitation, it 
would have bid a total price of $1,402,500 in order to 
receive the additional $13,300 (a total bid price which 
would have been higher than DAR-CON's). The agency assumes 
that Legare would add an additional $66,500 to its total bid 
price simply to receive the additional $13,300 for the site 
and utility work item. However, the agency does not 
challenge Legare's item price-s or its total bid price as not 
reasonably reflecting the actual work requirements. 
under,the circumstances, we consider it entirely 

Thus, 

unreasonable that Legare would have structured its bid as 
the agency assumes; rather, it is far more likely that 
Legare, had the firm realized that its item price for the 
site and utility work slightly exceeded the 20-percent price 
limitation, would have recalculated its individual item 
prices to comply with the 20-percent limitation without 
raising its total bid price. 

Accordingly, 
Therefore, 

the rejection of the firm's bid was improper. 
we are recommending that the DAR-CON contract be 

terminated for convenience and that award be made to Legare. 

3 B-257735 
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Moretrench Envtl. Servs., Inc., B-248326.2, Sept. 10, 1992, 
.1 : 92-2 CPD 3 162;kWe.,,also find-,th+F Leeare ,should,by awarded 

the expensqs'it incurred in pursuing Its protest, mcludlng 
'att0rney.s'. fees. 4 C.F.R:§ 21.6(d). 

: 

B-257735 4 



Comptroller General 
of the United Stat4 

Waabhgton, D.C. 20548 

M&& ofi Cap&n Raymond F. Heath, USAF - Request for Review of 
Indebtedness ‘.:: .” 

y ,. 
File: ’ ,,,‘-.’ B-25& 1: ‘,!,. ‘. II, .” 

bat& 
.~,;$;~c;,. 9 (4.. ;i’ -” ‘.!. .I ,, .- 

~’ : ,, ~ .., , f 
.L ~: 

DIGEST ,. 

1 A member was ordered to ,perform tempor&y duty. @DY) away from his permanent 
duty station. 

: 
Initialiy,, he t&velled uuder blanket TDY .or@ers which provided for 

patient of per diem. 
i:.. , preferred a&iinst,hnn. 

While’t$ie,,.member was on TDY,cou@nartial charges were 
He continued tope;form military duties except on days 

when he attended the court$&r&L Six‘n&$&‘aft& the blanket TDY orders 
expired, ‘but *bile the member was still on’ TDY,.~&roactive orders were issued 
altering the stMed,.purpoSe of ,the memb.er’s avel to indicate&hat the travel was to 
attend his courtmartial. ‘The contention that his t&e1 under the revised travel 
order was “disciplinary travel” for which payment of per diem would be prohibit& 

is incorrect for two reasons. First, the member continued to performed military 
duty duririgt@ period in question. Second, retroactive travel.orders cannot operate 

. . tq decreasea member’s en&lemsnts ‘because the entit@nents vest when the travel 
isperfo+!dL In this ca&e, payment of per&em for mealsand incidental expenses 
is proper.for.&riods during which, the member performed military duties away &om 
his permanent duw station 
h co&&~ 

Payment is not proper for days on which he attended 

‘. 

, .  s .  

DECISION- 

We have been asked to review the debt assessed against Captain Raymond F. 
Heath, USAF. The debt was assessed to recover advance payments of per diem 
made to Captain Heath while an investigation into allegedmisconduct on his part 
wis underway. Captain Heath was paid per diem under temporary duty (TIN) 
orders in effect for a portion .of the period in. question He continued to be paid per 
diem under a revised order which extended his .temporary duty through the 
conclusion of his court-martial. Because the record indicates that (a) Captain Heath 
was in a TDY status away from his permanent station for the entire period involved, 
and (b) he was performing military duty except for days when he retuned to his 
permanent station and days when he participated in the court-martial proceeding, 
he should be allowed per diem for the entire period. This amount should be 

. - , .  <“ .  - .  . “ . ,  - .  

‘; . I  
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reduced by any per diem he received while he wti either at ,his permanentduty 
station or attending the court-martial. Accordingly, his‘debt is limited to any per 
diem paid to him during periods when he was at his permanent duty station or 
attending court-martial. 

- 

Captain Heath was commander of the Contingency Hasp@ at Donaueschingen, 
-- Germany: He wti assigned tc new duties~‘at,,&mstein, Germany, in February 1990 

on TDY with the 377th Services Squadron kiien an investigation of his conduct at 
Donaueschingen was initiated Captain Heath travelled to Ramstein on blanket TIC 
orders that had been issued in October 1989. At Ramstein he performed his 
assigned duties and received high performance ratings. &I April 1990 Captain Heat 
was relieved of command at Donaueschingen His duties at Ramstein continued 
UIlChanged. 

. 

., 
Following his refusal to accept a non-judicial punishment &eeding, court-martia 
charges were preferred against Captain Heath in June 1999 and were referred to a 
g&e&l court-martial in August 1999.’ Trial proceedings began in October 1999 and 
werecomfileted m.Febru&y 1991. Captain Heath was found guilty of one of the 
char-g&s, and the firidings were approv,ed July 11,199l. $E& continued to perform h 
‘a&ignedduties~ at &~~&in~thro$ghout the &&d of the court-martial except for 
days when his attendarice was reQuired for the court-mar&. Captain Heath static 
that hereturned to Donaue&ingen on July 29,, 1991. He departed Germany under 
permanent change of station orders toShep@rd Ak Force Base, Texas, in August 
1991. ,” -..:‘:. ; ,. ., ; I:~ 

‘_, ., _. 

.- 
The’blanket TDY orders under which Captain Heath,travelled to Ramstein in 
February 1999 e*ired- September XI, 1999 kir Force messages regardmg his 

j situation indicate that .Air Force persowel ‘m, authori@ ,,were ,avvare that he 
continued on TDY at Fkmstein’after that da& ‘Wh&~ confhmatory orders to exten 
his TbY should have’ be en,i&edby ktober‘l,’ &99; &such orders were issued 
until March 21, 1991. ‘On that date retroactive orders were issued initially to cover 
the period from October 1990 through March 28,1991, but later extended until the 
conclusion of the court-martial. Those orders stated that the purpose of 
Captain Heath’s TDY was to attend his courtmartial. The revised order did not 
specify that Captain Heath was not entitled to per diem 

Captain Heath’s family was living in Fkmstein at the time he was ordered there for 
TDY. He lived with his family while on TDY and therefore claimed per diem only 
for, meals and incidental expenses, with the exception of periods of duty away fro1 

Ramstein. He received payments of per diem and travel allowances periodically 
while on TDY, including one Qayment of ,$7,950 in May 1991. The Air Force 
computed the total he received as’$10,723.42. I 

e 
_,. 
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The Air Force administrative report on m mat@r, dated February 23, 1993, I 

the purpose of,,d.is+inary actiqn...payment.of...per die& allowances is not 

recommends de@&- of Captain Heath’s r.equest tp be relieved of the debt, citing i, 

m Vol.1 U7450, .+ich, stqtes, “wh,en -a member is ordered to perform travel for 
: 
: 

a@orize$” The rcpq@ references the travel order “dated -March 22, 1991, with an 
effective date of October 1,1900, to attend court-martial proceedings.” It 

i ,~qAnq&dges! tha! neit&r th& Iravel. order .nor otherq for,-Qptain Heath listed in 
‘ihe report sta$ed tha$ :per @em &~ul$ Q$ be paid, and notes that the Air Force 

I;,,. ,’ proceeded 9 ,@e per diem,paymentq to @ptzQn Heath as ‘claimed. 
\ ;:; . “, k. ._ 

r :‘. : -, it: 4 +qqg&+nding n& t@t travql, or&m 
.: 

Got .b” .&er&d retroactively to 
. ,’ ,,+,. -increase or ;decq?w a rneqbe+ er$itle@ent ..&;mvel and transportation allowances _,: .,., ^_, ,,. 

,bec+p ,/ j@ .entitlement+ ,under the..orders .yest.,at tie time of traveL & W-t 
er John Wr Snapp. USMC;, -63 @rnp; jGen.;d (!983). ‘. ‘5 

If a memb@s travel ,is “disciplinary,” the JFI’R cited by the, report applies. 
P$graph. ?7$50 of ,vohxme 1 of the Joint ;Federak Travel lXe@ilations (JFTR) 
indicates that a member on “disciplinary travel” isentitled only to limited 
reimbursement for traveL Per diem is not payable. If the member travels by 
priyat$y owqed cqnvey+nc+;he is entitled to:re&nbuqement only for oil and gas. If 
meals 99 noJ-p!ovifled to him, he is entitled to reiinbmment ‘for them, but only 
up to y limim: =~q++, Our decisions B170827, Oct. 12,1970, ,and B-176654, 
6~. 11, J973, dealt Mth members. who.were called to.attend their courts-martial. 
We treated their travel as disciplinary travel and therefore %llowed reimbursement 
only as set out in the 1 JFrR para u7450. 

However, the record in this case presents,a distinct sqt of fact+ Here, the member 
was granted TDY status for the purpose of performing an ongo@ set of military 
duties. The record indicates he continued to perform%hose duties ‘during the period 
his conduct was being investigated and througkthe subs‘equent stages df the 
proceedings against him The record does not suggest he was relieved of these 
duties except for temporary periods to attend a court-martial and to returxi to his 
permanent duty station. These facts are not altered by the Air Force’s attempt to 
re-characterize them retroactively. 

The Febrwy 1900 letter Captain Heath received assigning him to Ramstein for TDY 
did not make reference to travel orders. Cap&in Heath states that he was 
instructed to travel under his preexisting blanket TDY orders. This is in accord 
with the record before us, because other travel orders were not issued at that time 
and because subsequent Air Force messages refer to the need to issue confirmatory 
orders when his blanket TDY orders expired on September 30, 1990. Captain Heath 
performed military duties and conducted public business for the duration of his stay 
in Ramstein except for the days of his court-martial. 

3 *. B-256663 



Captain Heath’s Wuation is different Tom ‘that’ of the member ‘in our decision 
B;170027,, e In that decision we denied payment of per diem because ,the h 
membertravelled to attend his court-martial and not toperform public business. In [s 
contrast, Captain Heath was in tivel status to perform public business and is 
therefore entitled to per diemc,except while actually attending his court-martial. 

g 

_1 _ ,. ’ 
I ” Captain Heath’s entitlement to:,per diem initially vested when he travelled to 

Ramsteia a 3’he’TDY orders under which .he traveled -were ‘general in nature and 
I 
I 

:’ author&d per diem This status was not ch&ged by the’ conf%matory travel orders 1 
issued on March 21,1991. ‘These orders did not specify that Captain Heath was not j 

/, , entitled to per diem; and while the-ordersreferred tocoti-martial proceedings, we 1 
., mwt brwhe && *erg w& ‘&l& titent to &da& .&$;‘be $&-eat &, 

performing $ublic business at Ram&m The record~iiidicat@hat he indeed 1 
continued to perform military dudes at Ramstein until July 1991. I- 

‘. Fkrthermore his relief &om command in April 1990 did not change his entitlement 
since he continued to ‘perform military ‘duties at Ram&&n and his permanent statio 

.,-was not changed I”’ ‘, 
, ‘L ‘. ; : 

Accordingly Captain Heath-is entitlti to per ‘diem for tie&: ‘krd incidental expenses 
,,for the time .he spentin”Ramstein performingmili@,ry duties. He is not entitled to I- 
per diem.for ,the driys he, spent at his ~court-martial oi for brief periods when he 
returnedto his permanent duty station. His entitlement shotila be calculated on 
this basis.. : ,. 

Acting General Counsel 

c.- . . -x /, 

1 
..: 
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Msttjitr of-: 'Deborah'Bass Assoc.iates 

File:' B-257958 
;.., 
N,ovember 9, 199.4 . 

m:_~ 
d Date: 

: '_ 
Deborah Bass for the protester. -. 

. . ..Terrence J. Tychan 
:for the agency.. 

, ,Department of Health and Human Services, 

Aldo A. Benejam, Esq., 
of the General Counsel, 

and Christine S.-L Melody, Esq., Office 

of.the decision. 
GAO, participated in the preparation 

1. Protest against agency decision to reject proposal is 
: .denied where record shows that agency reasonably evaluated 

' ,“ protester's. proposal in accordance with the evaluation 
criteria set forth in the.solicitation. 

\ 
,2.-. Contrac.ting. agency's,decision not to hold discussions or 
request best and final offers under solicitation issued 
pursuant to'Sma Business Innovation Research (SBIR) 
Program is unobjectionable since the -Small Business 
Administration-- the 
SB1.R Program-- 

agency ch.arged with implementing the 
recognizes broad discretion of procuring 

agencies to promote small business participation in the 
program by'streamlining procurement procedures, simplifying 
the operation of their SBIR Programs, and minimizing the 
regulatory and administrative burdens on offerors; and the 
procuring agency's decision constitutes a reasonable 
exercise of that,discretion. , ', 

DECISION ( 

Deborah Bass,Associates (DBA) protests the award of a 
contr.act. to Technical-Assistance and Training Corporation 
(TATC) under solicitation No. ACF-94-1, issued'.by the 
Department of Health and Human Services (HHS) .for research 
into several topics, ,including Topic ACYF 94-02, to design 
strategies to improve.relationships between state and county 
child protective services (CPS) officials and the news 
media. The protester contends that the agency's evaluation 
of,DBA's proposal was flawed and that the agency improperly 
failed to.conduct discussions with DBA. 

We deny the.protest. 



.., . I. 

-’ 

., ‘, ; , ., , ,4w3;41; 
.‘,:: 

The solicitation was issued under the Small Business ' 
Innovation Research (SBIR) Program. The SBIR Program was 
established under the Small Business,;Ihnovatipn Development 
Act (Innovation Act), 15 U.S.C. 5 638 (1988 arid Supp. v 
19931, which requires federal agencies to reserve a portion 
of their research efforts in order to award "funding 
agreements," in the form of contracts, grants, or 
cooperative agreements, to small businesses ba,sed upon the 
evaluation..of proposalssubmitted in response to 
solicitations issued pursuan,t to the Innovation Act. 

1 _ I. . 
Under Topic ACYF 94-02, the solicitation requested proposals 
for phase I of a'tuo-phase, project for the'research and 
devel,opment of materials to as,sist representatives of'state 
and county CPS agencies build better‘relationships with 
their loi=al media. '1r-i. preparing proposals, offerors were 
required to follow a specific format'outlined in the 
solic.itation.. The outline consiste.d?Yf 10 main elements 
under which offerors were.to discuss lvarious, topics related 
to the proposed research. The solicitation -'explained that 
9 of t,he 10 main elements would be .d.ivided.,,into 4 groups and 
each group would be rated under the evaluation criteria / 
listed in the solicitation, as follows: soundness and 

',. technical merit, of .the proposed research (35 points); 
.qualifications of proposed principal- investigator/project 

: director, supporting,%taff, ,and .eonsultants (3‘0, points); 
potential ofl,the proposed research for.technological 
innovation and commercialization (25 points); and adequacy 
and. suitability' of the facilities and* res&&h/.environment 
(lO.points). The tenth element would be considered but not 
numerically rated; costs would be evaiuated'"for. realism. 

>, 
Technical proposals were to,be evaluated'by a .panel of 
experts selected for their competence in the,ir fields. The 
panel would evaluate proposals for technical merit; provide 
ratings in accordance with the evaluation criteria announced 
in the solicitation; make specific rec'tifiendations related 
to the scope, direction, and/or conduct of,the proposed 
research; and recommend the award of .a contract to the 
offeror whose proposal demonstrated the most promising 
technical and scientific approach. The-solicitation 
contemplated the award of a fixed-price, 'g-month contract. 

Of the 250 firms solicited, 11, including.the protester and 
the awardee, submitted proposals addressin@ Topic ACYF 
94-02. The panel evaluated proposalsby assigning numerical 
scores under each of the ~four evaluation criteria announced 
in the solicitation and calculating a total average score 
for each proposal.. Final average scores ranged from 
12.25 to 89.75 points (out of a maximum possible score of 
100 points); DBA!s proposal earned 84 points, while TATC's 
proposal:earned the highest score ‘of 89.75.points. DBA's 
total price was $99,849; TATC's price w&s $99,961. Based on 

2 B-257958 
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these results, the- evaluat,ion. pdnel“~nd'~im?us~~y. recommended . . . award to TATC without ccnducting discussions with any 
<offeror.. Agreeing with that recommendation, the agency 
awarded a contract to TATC on June 23,,, 1994.,: Pollowing a 
debriefing by HHS, DBA filed this protest in our Office. 

(&.. ' Since;agencies have broad discretion to determine which 
: '. proposals will be-;,funded under'.the SBIR:,Program, our review 

in these cases is'limited to determining'whether the agency 
violated 'any -applicable 'regulations..orrsolic$tation 

1.. 
i- provisionsand'.whether the'agency a'cted frautiul,ently or in 

bad,faith. .'Noise Cancellation'Technolooies;"&c., B-246476; 
i;‘ B-2'46476.2,dMar; 9; :1992! 92-1 CPD,q 269': Here;. the 

: 
,: (. 

I protester.'does:'not allege that the agency acted 'fraudulently 
_. . or in bad faith;' Rather, DBA argues thatitsproposal 

should have received a higher,rating because.the agency 
failed to properly apply the evaluation criteria:, and that 

the agency sh"ould -have "held 'diecuisi.ons 'before-making a 
final selection. d : - 
. . . ., . ,: I 

i. ,Eiraluation of DBA's Proposal 
I,: .) ., 
I. 

I 

'The solicitation contemplated'that 'at the completion of 
phase I, the contractor would deliver a product consisting 
'of a comprehensive training and technical-a&stance 
:package,, including materials and models., targeted at state 
.:or county CPS'directors ,and their.staff. The solicitation 
specifically requiredthat the deliverables have the effect 
of promoting. dialogue at the' lod'ai', state'; and'county levels 
between CPS -officials' and the local media, to."educate one 

.' another and,'open. lines': of communications, I' and that 
,operational models be‘transferabie to address different 
state and county situations. 

DBA'did.not propdse'to delivgrthe contemplated product at 
the completion of phase 'I. "Rather, during phase I of the 
project D@A proposed to only "gather information to 
recommend content'and format for comprehensive training and 
technical assistance. products that will. be produced in phase 
II? of the project. DBA also represented in its proposal 
that a final report at the completion of.lphase I-would 
include "options!."- The evaluati.dn .panel.concluded that DBA 
apparently considered the deliverable'products required at 
the completion of phase I to consist of "opt.ions," with 
actual delivery t'ij b;e at a later time. The evaluators 
concluded that DBA either- had,misunderstood the requirements 
and goals of phase I;' or that the'firm could not deliver the 
required product within, the contract period. 

In addition, the panel found that DBA's.;.research design was 
inconsistent with the goals of the project because it did 
not include a close wor'king relationship with state and 
local CPS officials. In view of the solicitation 

3 B1257958 
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requirements, we believe that the evaluators reasonably 
downgraded DBA's proposal underthe most important 
evaluation c.r'iterion, soundness a-nd.technic'al.merit of the 
proposed research. (worth a total of 35 points), awarding the 
protester's proposal,an average score of 28.5 points under 
that criterion. ,.I' 

The evaluation panel also found DBA!s,marketing experience-- 
an area related to the.,firm's ability to,distribute critical 
information to.the targeted- CPS..populations-Tweak, and found 
t&t D&A. had no- firm commifment‘from one,;of several 
ccnsult'ants‘~DBA proposed to.work,on the..project+ These 
weakne4se.s reasonably le'd the-,panel,,to downgrade DBA's score " under' ltqual'ifications of pro.posed.principal investigator/ 
.prcject director,, supporting ,staff,..and consultants" (worth 

" a':.maximum,,of'30 ‘points) ., DBA's prpposal earned an'average 
score_,of'28.5 points in this area.. :, ,,. ,.'. *:. ~ 
,While,.the protest,er -disagrees with-&the evaluators' 
'conclusions“regarding its proposal and-asserts. that its 
proposal should have received a higher score, DBA has not 
provided any basis to establish that it,s :prqposal evaluation 
was unreasonable or inconsistent with the solicitation's 
evaluation criteria. 

Discudsi.ons L. 

‘: 
DBA'argues that since there were :fewer th.ansix technical 
points separating, its proposal and the awarde.e's, the agency 
should have established a. competitive r,ange; conducted 
discussions with offerors whose,propos,als were included 
within the competitive range; ,and, re,quested.be,st.and final 
offers (BAFO), before making a f,inal selection decision.. We 
disagree. ', ,. . 

The protester incorrectly assumes that the closeness in 
final scores indicates that the agency considered DBA's 
prop,osal essentially equal to the awardee's proposal. When 
technical proposals are point-scored, the closeness of the 
scores does not necessarily indicate that the proposals are 
essentially equal. m.Tra.inins- and Manaqement Resources, 
I'ilc‘. ! B-220965, Mar. 12, 1986, 86-l CPD m,244; Moorman's 
Travel Serv., Inc. --Recon., B-219728.2, Dec. 10, 1985, 85-2 
CPD II 643' (proposals were not considered,equal. despite 
dif.ference of only 1' 5 points on a loo-point scale). In 
other words, we do not relyy on a.mechanistic view of the 
numbers themselves. See ~JH, Inc;, B-247535.2, Sept. 17, 
1992, 92-2 CPD ¶ 185. Rather, point scores are only guides 
to intelligent decision-making by source selection 
officials. What matters is the actual significance of the 
scores, i.e., the actual differences between the proposals. 
The significance of the difference in the techni,cal merit of 
proposals'is essentially a matter for the judgment of the 
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agency evaluators to which we,will objeot only if it is 
without reasonable basis. See Svstran..Corp:;,B-228562; 
B-228562.,2, Feb. ,29, 1988, 88-l CPD E 206.. .' 

.,. 

Here, the record shows that the evaluation panel considered 
the-weaknesses in DBA's proposal rendered its- research 
design‘inferior to. the awardeels. 

'- technical judgment, 
In exercising its 

the evaluation panel concluded that 
because of these weaknesses, the protester's approach had 
less potential and offered lower expectation of promising 

: results'thanL,the awardee?.s:Gproposa.l. As a re-sult, the panel 
unanimously.concluded that DBA's proposed,research was not 
.wo.rth funding. Notwithstanding.the closeness of final 
average scores, the reccrd.establishes, that.the evaluation 

' ,panel reasonably found DBA's proposal inferior to the 
awardee! s. --- ,,' 

i 
DBA al& contends that the agency.was required to establish 
a, compethtive,,range, +,hold discussions, and.reguest BAFOs. 
In 1982; Congress enacted the Innovation Act? ;amending the 
Small Business Act, to stimulate technological innovation by 
encouraging,increased participation of small-businesses in 
federal research and development efforts. 15 U.S.C. § 638. 

-.-,Recogn$zing.that promoting participationof small business 
conce,rns. in federal research and development programs would 
require a unique program especially'designed to accommodate 
the particular needs of highly~qualified, small businesses, 
Congress required that 

.,lV1[t]he Small Business Administration,,,:after 
consultation -with the Administrator of the Office of ,. 
Federal Procurement Policy,~the Director of the Office 
of Science and Teqhnology Policy, and the 
Intergovernmental Affairs Division of the Office of 
Management.and Budge,t, shall:. .'issue policy 
directives for the general conduct of the SBIR programs 
within the Eflederal [glovernment, including providing 
for-- 

"(1) simplified, standardized, and timely SBIR 
solicitations; : 

. . . . . 

(4) minimizing [the] regulatory burden associated with 
participation in the .SBIR program for the small 
business concern which will stimulate the cost- 
effective conduct of [flederal research,and development 
and the likelihood of commercialization of the results 
of,research and development conducted under.the SBIR 

,program . . . . J" (15 u.s.C. § 638(j),). :. 
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Under this mandate, the Small Business Administration (SBA) 
issued a'policl clirective which provides guidance to 
participating agencies for conducting their respective SBIR 
Programs,'. As'explained in that directive, SBA interprets 
the statutory requirements concerning the SBIR Program as 
being aimed at assisting small business concerns by 
establishing a uniform, simplified pro,cess for the operation 
of,SBIR Programs, while allowing participating agencies 
flexibility in the;content'and operation of'their individual 
SBIR Prbgrams.2 '.' ', I_ . . A._ ._ _,. 
One o;f the‘mainobjectives of SBAts policy directive is to 
"simplify-and standardiie application of:existing 
regulations related to the.program.*y SBA states in the 
directive-that ,c-[tlhe‘explicit nat,ure of the SBIR 
legislation concerning certain recognized acquisition 
procedures provides a strong base of authority for 
streamlining the process for obtaining [research and 

-,development]- from small highly innovative business 
' concernS." While the directive'encourages agencies to use a 

standard review process in,evaluating,and selecting 
proposals to,be funded through the Program,,the directive 
also allows agencies to use simplified procedures, and 
,invites them‘to minimizeithe regulatory and administrative 
burdens of,,participating in the SPIR Program. SBA thus 
recognizes broad discretion in agencies inoperating their 
SBIR Programs, with,..a view towards making'participation by 
small business,concerns a streamlined, economically feasible 
process. 

We .think that the agency's .decision here to not establish a 
competitive range or conduct discussions'before selecting _ - 
TATC's proposal for funding c0nstitutes.a reasonable 
exercise of that discretion. In view-',of SBA's encouragement 
to use simplified evaluation and selection procedures, and 

( 

to-minimize the administrative and regulatory burdens of 

'U.S. Small Business Administration, Office of Innovation 
Research,and Technology, Policy Directive, Small Business 
Innovation Research (SBIR) Prouram (1993). 

2Since SBA is charged with effectuating the congressional 
policies expressed in the Small Business Act, its 
interpretation and implementation of that law, including the 
amendments resulting from the Innovation Act, are accorded 
significant weight.' See CADCOM, Inc., 57 Comp. Gen. 290 
(19781, 78-l CPD cir 137. Accordingly, SBA's SBIR Program 

policy directive carries significant weight with respect to 
the governance of SBIR Programs. See Department of Health C 
Human Servs. pavment of profits tosmall businesses awarded 
Grants under the Small Business Innovation Development Act, 
71 Comp. Gen. 310 (1992). 
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The protest is denied. 

Acting General Counsel 

:I463010 

participating in the SBIR Program, HHS reasonably considered 
that because of the significant differences between DBA'S 
and TATC's proposed approaches, 
range, holding discussions, 

establishing a competitive 

necessary.3 
and requesting BAFOs was not 

In our view, 
agencies are required, 

to accept DBA's argument that 
in every case where they seek 

proposals under the SBIR Program, to convene a panel of 
experts to evaluate the merits of proposed research designs 
and technical solutions; establish a competitive range.; 
conduct discussions; request BAFOs; and reevaluate proposals 
based on BAFOs in order to select a research project worth 
funding would impose administrative and regulatory burdens 
on participating agencies and small businesses that are 
inconsistent with the stated goals and objectives of the 

-.SBIR Program.' 

"Although the panel recommended that before awarding a 
contract, 
proposal, 

the agency should discuss certain points in TATC's 
the agency reports that it did not hold such 

discussions with TATC, or with any other offeror. 

'SBA agrees with our conclusion. Specifically, SBA agrees 
that the SBIR Program policy directive does not require 
agencies to conduct discussions prior to selecting a 
proposal under the Program, and has informed us that to 
require agencies to conduct discussions in these cases would 
'*probably exceed [SBA's] authority" under the statutes 
authorizing the Program. 
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Comptroller General 
of the United States 

Washington, D.C. 20548 

Decidoti .I : . 
: 

Matter of: Panama Canal Commission - FrequentzFlyer Benefits - Commingling 
of Accounts 

File: 

1. Se@sustaining status of Panama Canal Comn@ssion does not provide basis for 
exception to long&anding rulethat a. federal employee is required to account for 
any ,gift, gratuity; or ben.efit received from a private. source incident to the 
performanoe of orI3cia.l .duty.. Therefore, any payments or benefits tendered to the 
Commission,% ‘employees .are vie&ed as hav&rg been received on behalf of the 
government. Bonus coupons, tickets, z&d credits received by Commission’s 
employees as a result of travel paid for by the Conunission from its revolving fund 
are the property of the government and must be turned in to the.appropriate agency 
official. 

2. Employees who participate in a frequent flyer ‘program should maintain separate 
accounts for personal travel ‘and. official travel if pernutted by the airline. If, 
however, the airline permits only one account per customer, the employee does not 
forfeit the right to use personal credits for personal travel, provided that the 
employee keeps adequate records which clearly separate personal travel from 
official travel so that the employee can clearly document that the credits used for 
personal travel were earned, on personal travel and not on official travel. : 

DECISION 

This decision is in response to a request from the Administrator, Panama Canal 
Commission, concerning the use of frequent flyer program credits by employees of 
the Panama Canal Commission. The issue presented is whether the total mileage 
credits in the mixed ‘frequent flyer accounts’ of employees of the Panama Canal 
Commission become the sole property of the Commission. For the reasons that 
follow, Commission employees who use mileage credits obtained through official ‘ 

‘Mixed frequent flyer accounts consist of bonus mileage points or credits earned 
through both personal and off&J government travel. - jqJy&~E~ ~~~~~~~~~ 

l 

h- 
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travel--for their personal travel -are liable for the full vahre’of the benefits used. ,’ 
Employees can maintain a mixed account for mileage credits without forfeiting thei, 
right to use their personal credits, provided adequate records are kept clearly 
differentiating between credits earned on persona3 travel and credits earned on 
official travel. 

BAcKGROm ,_ ,,:.. ., -- (- .:. ,‘I i,; ‘: * I’.: 

The questions we are considering arose because of.a report issued by the 
Commission’s Inspector General which determined ‘that a number of current and 
former Commission employees used bonus credits that were, earned through both 
personal and official government travel for theirpersonal use.‘:“‘l%e Administrator 
states that he is aware of the well-settled rule that a federal employee is required tc 
account .for any gift, gratuity, or benefit received from a. private~source incident to 
the performance of official duty, and that any payments tend&d to the employee 
are viewed as having been received on behalf of the government The 
Administrator cites John D. McLaur@;& Comp. Gen. 233 (1984)! .holding that 
promotional gifts received ‘p&n&nt .to of&i+ ,$avel are. the property of the 

- government,, and that, if an employee, uses mileage cred&se@&d through both 
1 
‘,’ 

I. personal and Wficialtravei, he or she is Gable for their f$l value. See. also, 
Discount Counons, 63Conip. Gen. 229 (1984); Federal Travel Regulation (Fl’R), 
41 :.C.F.RiY’g 3OW:103(f)(i) “(1993) ‘:’ .: : -’ _, 

The Administrator requests that; at least &‘&I the Panama Canal Commission, the 
McLaurin rule be reexamined in view of the fiscal structure of the Commission and 
its traditional policy of encouraging employees based in,,Panama to plan their leave 
in the United States tocoincide with official travel ,@ere.. ... 1 . 
In particular, the Administiator stz&s that the’ Canal enterprise is wholly self- 

‘. sustaining, i& ‘it must operate entirely ,@om revenu,es ,which it generates and at no 
cost to the American i&payer. The Panama Canal Act was amended in 1988 to 
convert the Commission from an appropriated fund agency to one which operates 
from :a revolving fund, but the Administrator states’that the self-sustaining concept 
remains in effect &, 22 U.S.C. 0 3712 (1988). Because of-its self-sustainmg 
status, the Administrator believes that the general rules pertaining to the prohibition 
against personal use of bonus mileage credits should have no application to the 
Commission. . . 

: Coupled with the foregoing, the Administrator. also refers to the Commission’s long- 
standing policy of-encouraging iti employees .to schedule leave in the United States 
in conjunction with official travel. He explains that: fewer than 709 of the 
Commission’s 7400 permanent employees have rightsto home leave travel every 
year or every 2 years. In order to keep the ‘cost of home leave travel as low as 
possible, eligible U.S. citizens are encouraged to schedule their home leave in 

- 
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conjunction with training or other official travel to the United States. While they I 
are on home leave or other official travel, many employees travel by air at’ their 
own expense to various locations within the United States. Consequently,. virtually 

1. 
. 

all of those employees who participate in frequent flyer programs have mixed 
E z 

accounts, i.e., accounts in which personal miles and official miles are commingled. 
The Administrator has furnished us with several examples of mixed,accounts and 
their personal use as follows: 

:.c: : : : : : : : : :..:.: :.: .,. . . . . . .:.,.:. ~: : : :,: :, .: .,. 
:, . ,. :., :,:,: : : : : : y : : : : : : : : !‘: ,:::.:. : 

:,:, ~::;:, :. 

. . . . . . . . . . . :.::.:..::.:,j: 

: i ; i : :.: : : :. : > :,: . . ,. : : : : > :.:,:: :.v: : . . : : : ; ; j.: : :.: : ;yj : > : :‘: : j ; ; : .: .:‘: :‘: :‘: : : y:,:..: : : .: ::: : : >: ::: : : ; ; j : :,: : :.: i j : 
:. : :.,::.:.:: .: .: :‘:.:.,;,.> ::,:.:,:,:::.; ,:,.:,:,: : ,: : . . .., i‘:‘:..:‘: : : :.:,: : :.,: : ..i i : .,: i : [ 
..t : : : :, : : ,: ,:,: ::: : : ,~ :,.. ,:,.: :,: :‘: .: : :.,:,j : 

&+p&s:o$ p-s&al &+;.@f j.i. ili.+j;i i:i:i,i,/‘ij ~,.jz~~i.,[ I’; i.; i f i ;:ifi. i:i ;. i,i ;,i ,., . . . ,. ,. ,, :,: . 
j j:,.:‘:‘: y ,:,.:: :..,.:,:,.:.:.:::: iiZF (.(. .:: .:. :,:..: i:.:::...:.:..:;:.,: :..:..:...:.‘:.: : : : I : :,: : : : : : : :‘: : : :‘:..::;.:..:.~:.;:.: :,;,;.: :.; : ; 

fiequ&i$;, gg@.& ;pd&~ I,;,~~~.i.,~:~:~i:i’,i +$.%; ; ‘y! i ‘j / ‘$:,; ;j ; i,,; / f i 
. : : ~ : : ,,: . . . . . .,.. ,, ‘: :,.: .;: :.. .‘. :.:. :.,:. :.:.:.:,::::::,: :::.: ::,: ,, _,,,,:,:: f> :,.,. 2.. . ..i.. .c., ::::: 

. . : : : : : :‘:‘j : :.: : : : :.:.: i j i’: : : : : : : : ‘.I j i&: +pi#&+)unt$: y i j j,:‘;::i’.ci i’.i j ;:i,; i’,;<,+.‘;.; j(:; i.‘: +:j ; ;‘i’;,‘;‘; yi; j ; ; 
:....... . . . . . . : ,,: I : : : : : : : : .:.: : : : : : : 

EXAM- DATE PERSONAL GOVERN- WIi’HDRAWAL 
PLES MILES FOR USE 

MILES , PERSONAL USE , 

A February ’ 29,502 165,815 15,000 Marriott Hotel 
1986 VacationPlan 

B February 34,752 271,948 2WoO 1 coach class 
1988 : - ticket: 

Ij;S.-Central 
America 

C July 1989 20,758 351,793 35,000. 1 coach class 
tiCi& 

U.S.-Central 
America 

D January 1991 102,080 77,289 ” 170,000 ‘% i i&t cla5.s 
tick& 
U.S.-south 
Pacific 

.j 

The Administrator is concerned that under the McLaurin rule all of the mileage 
accumulated in those mixed accounts may be considered government property. He 
submits that such a result would be unwarranted and that the application of the 
rule to Commission employees is. unduly harsh and counterproductive to U.S. 
interests. 

OPINION 

While the Commission is financially self-sustaining,- the rules governing expenditures 
of appropriated funds generally apply to the Commission. The Commission’s 
receipts are paid into a revolving fund in accordance with 22 U.S.C. 3 3712 (1933). 
Revolving funds, including that of the Panama Canal Commission, are appropriated 
funds and the legal principles governing appropriations also apply to revolving 
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funds~ Edyti Tl Callahan, 63 Comp. Gen. 31 (1983);‘35 Camp: G&436 (1956); ii, 
B-2040782, Mii 6, 1988. Thus, bonus coupons, ticket& and creditsreceive.d, by a E 
‘Commission employee as a result of trips paid, for, in whole or in part, by I. b 

Commission fundssrethe property of the Commission. Michael Farbman. et al., E 
67 Camp. Gen. 79 (1987); ~edartment of Energy, B-233388, .&.r. 23, 1990; ii 
Presidential Exchange Executives, B-238759, Apr. ‘13, 1990. r 

Moreover, in our view, the need for Commission employees to return periodically to 
the .United States. for business and leave does not provide a reasonable basis for an \m 
exception to the basic.rule. There are many .similarly situated agencies whose 1 
employees travel frequently both inside and outside the continental United States. 1 
Since the official travel .expenses of the Panama Can+Commission’s employees are I 
paid for out of appropriated funds, these employees may not personally retain and 1 
use the frequent flyer mileage credits received as a, result of official trtivel. /: 

(,i 

We recognize that many airlines permit their customers to maintain only one 
.frequent flyer account2 and that employees are concerned that they may 1ose:the ~ 
benefit of credits earned from personal travel once those credits are commingled / 
with those earned from officiai travel. If adequate records clearly distinguish 
mileage credits earned on personal travel from those obtained through official ( 
travel, we know of no reason why employees are not free to make use of those 
personal mileage credits3 Of course, employees. who participate in a frequent flyer 
program should maintain separate accounts for personal travel and official travel if 
permitted by the airline.4 If, however, the airline permits only one account per 
customer, the employee does not forfeit the right to use personal credits, provided 
that,the employee retains account records and supporting documentation wmch ) 
establish the credits attributable to personal trsvel and official travel, respectively. 
The burden of proof is on the employee to show that credits used for personal i 
reasons do not exceed those earned through personal travel. The employees in 

‘Our most recent information is that only four airlines allow members to have 
separate accounts, namely Alska Airlines, Northwest, TWA, and U&JR. Also, 
Continental Airlines allows only one account, but permits business and personal 
travel to be separately recorded. 

3We also recognize that employees may earn mileage credits by using certain credit 
cards for personal purchases or by other means. The same rule applies to these 
credits, &., the employee may keep’ those credits for personal use if he or she has 
adequate records to show that they were derived from personal funds.’ , 

4The provision in the FTR, 41 C.F.R. 8 301-1.103(f)(l) (1993), which provides that \- 
employees should maintain separate frequent traveler accounts, is not applicable I! 
where the airline does not permit separate accounts. 

8- 
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Examples A and B above5 who used only personal mileage credits for personal 
travel would not be liable to the Commission if they can produce records which 
establish that they earned those credits on personal trips. 

This decision does not change the basic principle that official mileage credits may 
only be used for official business, as established by our prior decisions in Michael 
Farbman. et a.; John D. McLauriq Department of Energy, SUDI-& and similar 
decisions. Therefore, the employees in Examples C and D, who used government 
credits for their personal travel, are liable for the full value of the benefits used. 

of the United States 

5&g chart, above. 
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