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Foreword 

This is Title III of the Second Edition of the Military Personnel Law 
Manual. The Manual is prepared by the Office of General Counsel, U.S. 
General Accounting Office (GAO). The purpose of the Manual is to present 
the legal entitlements of members of the uniformed services including an 
overview of the statutes and regulations which give rise to those 
entitlements, in the following areas: Titie I—^Active Duty Pay and 
Allowances; Titie U—Travel; Titie III—Retired Pay, Separation Payments, 
and Death Benefits; and Titie IV—Survivor Benefit Plan. 

This edition of the Military Personnel Law Manual is being published in 
loose leaf style with the introduction and four tities separately wrapped. 
The Manual generally reflects decisions of this Office issued through 
September 30,1992. The material in the Manual is, of course, subject to 
revision by statute or through the decision-making process. Accordingly, 
this Manual should be considered as a general guide only and should not 
be cited as an independent source of legal authority. This Manual 
supersedes the edition of the Military Personnel Law Manual which was 
published in June 1983 with revised pages issued May 1985, covering 
decisions through December 31, 1984. 

We plan to issue regular supplements to be filed with this edition of the 
Military Personnel Law Manual. As always, we would welcome any 
comments that you may have regarding any aspect of the Manual. 

Robert P. Murphy 
General Counsel 
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Chapter 1 

Retirement for Years of Service and for 
Non-Regular Service 

A. Re t i r ed G r a d e l. Grade at time of retirement 

a Time-in-grade restrictions 

(1) Inapplicable in selecting retirement date—Where an Army or Air Force 
Officer is retired in the grade of lieutenant general or general under 
10 u.s.c. §§ 3962 or 8962, the time-in-grade restrictions in 10 u.s.c §§ 3963 
or 8963 (both repealed in 1985) do not ^p ly in selecting an earlier 
hypothetical retirement date for retired pay computation pursuant to 
10U.S.C. § 1401a(f). B-189029, Sept 9, 1980. 

(2) Failure to meet—Members of the Armed Services, whether officer or 
enlisted, who have not met the requirements prescribed by statute and 
regulation of time-in-grade for retirement in a certain grade may not have 
their retired pay computed on the basis of the higher grade through 
operation of 10 use. § 1401a(f) unless a waiver of that requirement has 
been granted pursuant to proper authority. Chief Master Sergeant E. Ohr, 
USAF, 68 Comp. Gen. 649 (1989). 

b. Member reduced after becoming eligible for retirement 

Under 10 use. § 1401a(f) the retainer pay of a former Navy or Marine 
Corps member who initially became entitied to that pay on or after 
January 1,1971, may not be less than the retainer pay to which he would 
be entitled if transferred to the Fleet Reserve or Fleet Marine Corps 
Reserve at an earlier date, ac^usted to reflect apphcable increases in such 
pay under that section even though transferred to Fleet Reserve or Fleet 
Marine Corps Reserve at a lower pay grade because of unsatisfactory 
performance of duty or as result of disciplinary action. 56 Comp. Gen. 740 
(1977). 

c. Grade prior to terminal leave or at time of retirement 

The Air Force (special pay grade) prior to entering terminal leave status, at 
which time his status reverted to Chief Master Sergeant (pay grade E-9), 
and who retired under 10 u.s.c. § 8917 effective November 1, 1981, may be 
computed based on the special rate for Chief Master Sergeant of the Air 
Force in effect prior to his commencing terminal leave or on the basis of 
the grade in which he was serving at the time of his retirement as a Chief 
Master Sergeant. B-210789, July 6,1983. 
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Chapter 1 
Retirement for Years of Service and for 
Non-Regular Service 

2. Advancement on retired list to highest grade satisfactorily held 

a In general 

Where an existing statute authorizes computation of the retired pay of a 
member or former member on the basis of the pay of the grade in which 
the individual has served satisfactorily and which is higher than the pay of 
the grade on which he otherwise is entitied to compute his retired pay, we 
will authorize payment, or pass to credit in the disbursing officer's 
accounts, a payment of retired pay computed on the pay of the higher 
grade, without regard to whether that grade was a temporary or 
permanent grade, even though the armed service in which the individual 
held that higher grade is not the service m which he retired. However, 
such action in any particular case will depend upon an ^propr ia te 
administrative determination as to satisfactory service where such 
determination is required by applicable statutes. 49 Comp. Gen. 618 (1970). 
See also 50 Comp. Gen. 607 (1971); 50 Comp. Gen. 586 (1971); 49 Comp. 
Gen. 113 (1969); and 48 Comp. Gen. 163 (1968). 

b. Advancement in grade on retirement Usts—^pay not recalculated 

Two retired officers of the Air Force were advanced firom the grade of 
Ueutenant general to general on the retirement lists. When retired service 
members are advanced in grade on the retirement lists, their retired pay 
may not be recalculated to reflect their advancement in the absence of 
statutory authority directing a recalculation. In this case, there does not 
appear to be an Act of Congress authorizing a recalculation of the officers 
retired pay, nor does it ^ p e a r that an increase in their pay was ever 
intended to result from their advancement on the retirement lists. In these 
circumstances the Comptroller General is unable to conclude that they are 
eUgible for an increase in the rate of their retired pay. B-224142, Nov. 28, 
1986. 

c. Determination of "satisfactory service" in higher grade 

While no amount of service is specified in 10 use , § 6151 before the 
Secretary of the Navy can determine that a member has served 
satisfactorily in a higher grade or rank under a temporary appointment to 
be entitied to retired pay based on the higher grade, unless active service 
is actually performed in the temporary grade under conditions requiring 
duty comparable to that encountered during a normal tour of active duty, 
there would be no evidence upon which a determination of satisfactory 
service could be made. Therefore, 10 u se . § 6151 must be construed as 
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Chapter 1 
Retirement for Years of Service and for 
Non-Regular Service 

contemplating that the determinations will be made on the basis of 
sufficient actual service in the temporary grade to permit a genuine 
appraisal of the quality of the service of the member in that grade. 
41 Comp. Gen. 11(1961). 

Marine Corps board of inquiry recommended to the Secretary that a mzgor 
be retired in the rank of obtain and that the member had not served 
satisfactorily as a m^or. Even though the m^or first became eUgible for 
voluntary retirement before the board's recommendation was approved by 
the Secretary, his retired pay should be calculated on the grade of captain, 
since it is evident that the Secretary would not have made the statutorily 
required determination of satisfactory service as a mtyor on the eligibility 
date. Captain William G. Peters, U.S. Marine Corps (Retired), 70 Comp. 
Gen. 398 (1991). 

d. Promotions while in missing status do not require 6-month in-grade 
requirements 

Survivor Benefit Plan annuity for the surviving spouse of member who 
dies while on active duty when otherwise eligible to retire, is computed on 
grade and years of service as though member retired on the day he died. 
Computation includes limitations on grade for retirement purposes such 
as the 6-month in-grade requirement. However, where a member who was 
missing in action is determined to have been killed in action, the 6-month 
in-grade requirement does not apply since promotions received while in a 
missing status are "fully effective for aU purposes," under 37 use. § 552(a). 
B-195625, Feb. 28,1980. 

e. Retired pay for extraordinary heroism award—effect of advancement to 
officer grade 

A master sergeant who when retired under 10 u.s.c. § 3914 is awarded a 
10-percent increase in retired pay by reason of extraordinary heroism 
performed in the line of duty, upon advancement to the officer rank of 
captain on the retired list pursuant to 10 use. § 3964, is not eligible to 
continue receiving the 10-percent additional retired pay authorized only 
for enhsted members, the entitiement to the increase not attaching by 
reason of his retirement, 10 us.c. § 3992, which prescribes the formula for 
the recomputation of retired pay for members advanced on the retired list, 
does not provide a 10-percent increase in retired pay for extraordinary 
heroism. Thus, the member's recomputed retired pay may not be increased 
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Chapter 1 
Ret i rement for Years of Service and for 
Non-Regular Service 

from the date of his advancement on the retired list to the rank of c^ t a in 
by 10 percent 47 Comp. Gen. 397 (1968). 

f. Advancement on retired list produces reduction of retired pay 

A member received a lesser rate of retired pay in the recomputation of his 
retired pay, in accordance with 10 u s e . § 3992, upon advancement to 
warrant officer, W-1, on the retired list after completion of 30 years of 
service, pursuant to 10 u se . § 3964, than that established under 10 u.s.c. 
§ 3991 when originally retired under the authority of 10 u se . §§ 3914 and 
3961 in the grade of sergeant E-9, a higher enlisted pay grade prescribed by 
the Act of May 20,1958, than that of warrant officer, W-1, the member 
should have been consulted before being advanced on the retired list, 
section 3964 not imposing an absolute requirement for advancement, and 
neither the most favorable payment formula authorized by section 3991, 
nor any other provision of law saved to the member the right to continue 
receiving retired pay under his original entitiement Therefore, the action 
of advancement may be rescinded on the basis of a statement by the 
member that it was contrary to his wishes. 44 Comp. Gen. 510 (1965). 

g. Correction of records to show retirement and subsequent ad\^ncement 
to officer grade 

Upon correction of military records, to show retirement as a private E-1 
with over 20 years of service, in Ueu of discharge from the Regular Army, 
and advancement on the retired list to first Ueutenant, the retired pay of 
the member for the period from date of initial retirement to date of record 
correction is not subject to recomputation under 10 use . § 3992 at the 
rates prescribed in section 511 of the Career Compensation Act of 1949. 
49 Comp. Gen. 440 (1970). See also 41 Comp. Gen. 399 (1961), concerning 
effect of court-martial sentence. 

h. Correction of records causing retired pay to be decreased 

In 1974 Army Board for Correction of MiUtary Records changed retired 
officer's records in manner which required the Army Finance and 
Accounting Center to recompute his retired pay entitiements and place 
him in debt for overpayments received prior to 1974 board action. His 1978 
appUcation for waiver of that debt cannot be considered since it was not 
timely filed within 3-year period prescribed by waiver law, 10 use . 
§ 2774(b). B-197511, Apr. 7,1980. 
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Chapter 1 
Retirement for Years of Service and for 
Non-Regular Service 

i. Computation effective date 

Ordinarily, an original interpretation of a statute must be E^plied back to 
the time of enactment of the law. However, prospective application may 
be given to a decision which is inconsistent with a reasonable 
administrative determination which would result in collection action 
gainst retired members for erroneous payments of retired pay. The 
computation of retired pay for those members affected should be ac ĵusted 
for future payments. Chief Master Sergeant Gerald E. Ohr, USAF, 
68Comp. Gen. 649(1989). 

j . Retired pay calculation after retirement following a reduction in grade 

Under 10 use. § 1401a(f), a member of an armed force who retires after 
January 1,1971, may have his retired pay calculated on the basis of the pay 
voted in effect and ^pUcable to him at any point in time after he became 
eUgible to retire. A member receives the benefit of this law even if he is 
reduced in grade, following his eligibility to retire, for disciplinary reasons 
including a reduction in grade piursuant to a court-martial sentence. See 
56 Comp. Gen. 740 (1977). B-225150, May 4,1987. 

Note: By amendment to 10 use. § 1401a(f) in September 1988, the rule in 
this case was changed. 

3. Debt collection—setoff 

Collection of a debt imder 37 u.s.c. § 1007(c), which provides that 
two-thirds of monthly pay may be deducted fi^om members of the 
imiformed service to repay a debt, rather than 5 use. § 5514 which limits 
collection to 15 percent, is impropriate where legislation amending 37 u.s.c. 
§ 1007(c) was enacted subsequent to legislation amending 5 u.s.c. § 5514. 
Lieutenant (JG) Garry L. Francis, USCG, Retired, 69 Comp. Gen. 226 
(1990). 

4. Recomputation—correction of records 

Recomputation of retired pay is not required where Correction Board (a) 
relies on a statutory provision which is inapplicable and (b) merely states 
legal conclusion affecting member's retirement multipUer but changes no 
facts in member's record, and therefore does not satisfy the requirement of 
Haislip v. United States, 296 F.2d 469 (1961) that, in allowing a 
recomputation, Correction Board must make a change in facts that gives 
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Chapter 1 
Retirement for Years of Service and for 
Non-Regular Service 

rise to a right that did not previously exist. YNl Leonard E. Hill, USN 
(Retired), 71 Comp. Gen. 439. — — ^ 

B. Service Credits—Years 
of Creditable Active 
Service 

1. Lost time 

a. Time lost due to misconduct 

Time lost by an enhsted member by reason of sickness due to misconduct 
(SKMC time) which was required to be made good and which is not 
creditable for basic pay purposes, may not be regarded as service "while 
on the active hst or on active duty" under section 511 of the Career 
Compensation Act of 1949, for credit in determining the percentage 
multiple factor for computation of retainer and retired pay under method 
(b) of section 511 of the act. 39 Comp. Gen. 844 (1960). 

b. Excused absence without leave—erroneous retirement due to 
miscalculation of active service 

An Army enlisted member who, incident to revocation of retirement 
orders due to a miscalculation of active service for retirement, had a year 
of retirement excused as an unavoidable absence when returned to active 
duty to quaUfy for retirement. He may not have the excused period 
regarded as "absence without" or "over" leave under 37 use. § 503(a), 
which are terms describing a situation in which the absent member is 
obUgated to return to active duty but is prevented by a circumstance 
beyond his control or control of the government. The member's 
inehgibility for retirement does not change the fact that he was not 
obUgated to perform any active duty so that the excuse of absence could 
make the absence "active duty." Therefore, the legality of crediting the 
excused period as active duty for retirement qualification is too doubtful 
to permit payment of retired pay. 44 Comp. Gen. 667 (1965). See also 
44 Comp. Gen. 258 (1964), concerning de facto retired status resulting 
from miscalculation of active service and retention of retired pay. 

2. Types of service creditable 

a. Underage or minority enlistments 

A minor's legal capacity to enter into a contract of enlistment must be 
determined on the basis of the law in effect at the time of his enlistment or 
attempted enhstment in the uniformed services, and a military status once 
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Chapter 1 
Retirement for Years of Service and for 
Non-Regular Service 

validly attained is not affected by a change in the minimum age for 
enlistment Accordingly, if an enhstment contract was void due to 
enlistment while under the minimum ^ e and that age was lowered or 
abolished before the member reached such age, the time served after the 
member reached the new minimum age or fi-om the effective date of the 
statute effecting the change, if the member was over the new age on such 
date, may be counted for retirement purposes, provided that no action was 
taken by the government to avoid the enlistment contract of the member's 
parent or guardian. 40 Comp. Gen. 531 (1961). See also 43 Comp. Gen. 516 
(1964); 41 Comp. Gen. 238 (1961); and 38 Comp. Gen. 110 (1958). 

b. Active service as cadet or midshipman 

Active service as a "non-Naval Academy" midshipman in the Regular Navy, 
by an officer retired under 10 U.S.C. § 6323, may be credited to estabUsh the 
percentage multiple for computing the officer's retired pay. Section 1405 
prescribing but not defining "years of service," the definitions in 10 use. 
§ 101(22) and (24) are for ^pHcation, the paragraphs containing no 
restriction as to status in which active service must have been performed 
in order to be creditable. 45 Comp. Gen. 363 (1965). Compare 50 Comp. 
Gen. 308 (1970), concerning inactive service. 

Section 971 of titie 10, U.S. Code, provides that the cadet or midshipman 
service at a service academy may not be included in the computation of 
length of service for any purpose as an officer. However, this does not 
preclude the crediting of such service for the purposes of determining the 
eligibility of an enlisted member to retire under 10 use. § 8914. Service as 
a cadet or midshipman at one of the academies are integral parts of those 
services. B-195448, Apr. 3,1980. 

c. Service as cadet—court judgment on* merits is res judicata 

The doctrine of res judicata constitutes an absolute bar to a subsequent 
action by the claimant on the same issues. The Comptroller General 
adheres to this doctrine and will therefore not consider the claim of a 
Coast Guard officer for an additional 4 years' credit in the computation of 
his retired pay based on his 4 years' credit in the computation of his 
retired pay based on his 4 years spent as an academy cadet, since he 
previously asserted this same claim before the federal courts and received 
an adverse final judgment on the merits. B-215253, Oct. 30, 1984. 
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Chapter 1 
Retirement for Years of Service and for 
Non-Regular Service 

d. Academy attendance—PHS retirement laws 

In 1960 Congress amended the retirement laws £^pUcable to PubUc Health 
Service (PHS) officers to permit them to receive credit for "all active 
service in any of the uniformed services" for retirement purposes. The 
amendment was intended to provide PHS officers with a retirement system 
parallel to the existing retirement systems of mihtary and naval officers. 
Since mihtary and naval officers were then prohibited from receiving 
retirement credit for academy attendance, the same prohibition was, by 
impUcation, necessarily intended to remain in effect for PHS officers. 
Hence, academy attendance may not be counted as "active service** under 
the PHS retirement laws. Dr. Robert F. Clarice, B-228663, Aug, 4,1988. 

e. Active service as participant in Uniformed Services University of Health 
Sciences 

A member participating in the program at the Uniformed Services 
University of Health Sciences whose enrollment is terminated prior to 
graduation but who continues on active duty in another capacity is entitied 
to credit for that service in determining years of service for retired pay 
multipUer under 10 use. § 1405. B-195855, Apr. 1,1980. 

f. Active duty after termination of mihtary status 

The active military duty performed in good faith in a de facto status that is 
not prohibited by law is creditable service for basic and retired pay 
purposes and for determining retirement ehgibility in all cases similar to 
that of an Air Force officer who, having been inadvertenUy retained on 
active duty for ^proximately 6 months after he should have been released 
from the temporary appointment he held when the underlying Reserve 
appointment on which his temporary appointment was based was 
terminated, is considered to have rendered service not prohibited by law 
in good faith and in a de facto status. 44 Comp. Gen. 277 (1964). Compare 
44 Comp. Gen. 83 (1964). 

g. Active duty service in Army Reserve 

A mihtary member retired in 1960. During 4 years in the Army Reserve, he 
received retired pay but waived it periodically to receive reserve pay. He is 
entitied to include the number of days of qualifying active duty he served 
in the Army Reserve from the date of his retirement until September 30, 
1963, for computation of the multipUer factor in his retired pay. Chief 
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Ctiapter 1 
Retirement for Tears of Service and for 
Non-Regalar Service 

Warrant Officer Louis C. Morrison, USAF (Retired). B-239348.2, Nov. 18, 
1991. 

h. Inactive reserve service 

Navy officer retired under 10 U.S.C. § 6323 may receive credit in the 
multipUer used in computing his retired pay for the fuU 57 inactive service 
points he earned in a year in which he also served on active duty. While on 
active duty he was in an active status, not an inactive status, and 
regulations governing the maximum number of points which may be 
earned require prorating of maximum allowable only on the basis of 
excluding periods of inactive status. 60 Comp. Gen. 537 (1981). 

3. Fractional year 

a. Less than 6 months—day of retirement 

An officer retired effective September 1,1963, with a combined total of 21 
years, 5 months and 20 days creditable service under 10 us.c. § 1405, in the 
computation of his retired pay, may not have the date his active service 
was terminated, August 31,1963 included as a day of creditable service to 
increase his total service to 21 years and 6 months, thereby counting his 
service as 22 years in determining the £^phcable percentage multiple. 
45 Comp. Gen. 69 (1965). 

b. Exception to prohibition of "rounding up** 6 months* service 

Section 772 of the 1982 Department of Defense Appropriations Act 
restricted funds appropriated by that Act so that 6 months or more of 
service would no longer be "rounded up" to a full year in computing 
retired pay. An exception was provided for those "^plying for retirement" 
prior to January 1,1982. An Air Force officer did not have enough officer 
service to retire an officer. However, he had previous enhsted service and, 
under a procedure prescribed by Air Force regulations, he ^pUed for 
separation as an officer, reenlistment, and then retirement as an enUsted 
member in April 1982. His filing of forms under the procedure on 
September 15,1981, constituted an appUcation for retirement within the 
meanmg of the exception m section 772 of the 1982 Act B-212034, Nov. 17, 
1983. 

Page 1-9 GAO/OGC-95-23 MPLM—Retired Pay 



Cliapter 1 
Retirement for Years of Service and for 
Non-Regular Service 

c. Discrepancy in records 

Discrepancies in a Navy officer's service records which make it unclear as 
to whether he is entitied to retirement credit for 11 days' additional active 
service is a matter for consideration by the Chief of Naval Persormel or the 
Board for the Correction of Naval Records. 60 Comp. Gen. 537 (1981). 

d. More than 6 months—constructive service 

The constructive service credit for minority and short term enlistments 
prescribed by 10 u se . § 6330(d) may be counted for percentage multiple 
purposes in computing retired pay under 10 use . § 6151(c) for members 
advanced on the retired Ust under 10 u se . § 6151(a) to the highest 
temporary officer grade satisfactorily held. 43 Comp. Gen. 826 (1964). 

e. Awaiting call to active duty—constructive service 

An individual was £^pointed a Reserve officer of the PubUc Health Service 
(PHS) in 1957 and subsequently recruited by the PHS for civiUan 
employment with the contemplation of her eventual call to active duty for 
a long term career in the PHS Commissioned Corps. The call to active duty 
was delayed until 1964. In the particular circumstances presented, the last 
5 years of employment prior to 1964 may be treated as "active service with 
the PHS" for establishing retirement ehgibiUty under 42 u se . § 212. 
B-191501, Mar. 8, 1979, modified. B-191501, Feb. 19,1980. 

C. R e t i r e m e n t D a t e l. Uniform Retirement Date Act 

a. Voluntary retirement—in general 

Since voluntary retirements are not subject to the limitations of the 
Uniform Retirement Date Act, 5 u se . § 8301, retired pay entitiements 
thereunder are based on the monthly pay rates in effect on the first day 
that a member is on the retired roll. 56 Comp. Gen. 98 (1976). 

Since the Uniform Retirement Date Act, 5 u se . § 8301, generally provides 
for retirements to become effective on the first day of a month, language 
contained in certain provisions of law authorizing the voluntary retirement 
of Navy, Marine Corps, and PubUc Health Service officials also providing 
for retirement on the first day of a month may be regarded as a surplusage 
insofar as retired pay computations under 10 use . § 1401a(f) in the same 
manner as other service members, i.e., on the basis of retirement eUgibihty 
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on the date immediately preceding an active duty pay rate change. 
59 Comp. Gen. 691 (1980). 

b. Volimtaiy vs. mandatory retirement 

Retired members of the Navy who if they had been involuntarily retired on 
July 1,1968, would have been subject to the Uniform Retirement Date Act, 
but who were retired volimtaiily effective that date are entitied to have 
their retired pay computed at the higher rates of active duty basic pay 
effective July 1, 1968. 48 Comp. Gen. 239 (1968). See also 44 Comp. Gen. 
584 (1965); 45 Comp. Gen. 233 (1965). Compare 54 Comp. Gen. 941 (1975). 

c. Member eUgible for voluntary retirement but does not ^ply for it 

The fact that a member had not requested voluntary retirement based on 
years of service when qualifying for retirement prior to July 1,1968, does 
not defeat his right to retired pay computed under any "other provision of 
law" most favorable to him as prescribed by 10 u.s.e. § 1401 when he 
retires on July 1,1968. The member, therefore, is entitied to retired pay 
computed at the higher rate of pay made effective July 1, 1968. 49 Comp. 
Gen. 80 (1969). 

2. Delivery of orders 

a. Late deUvery 

To permit pajmient of active duty pay and aUowances to members of the 
uniformed services after the first of the month in which their retirement is 
effective until the retirement orders are actuaUy deUvered to the member, 
it must be shown that the member did not receive notice of his retirement 
orders until they were deUvered. However, in cases where advance notice 
of retirement orders was given but such orders were not deUvered and an 
attempt was made to revoke them—^after they became effective—and 
replace them with orders which direct retirement at a later date, the 
member would have had no notice or knowledge of the lack of legal 
authority. His active service even after notice would be under color of 
authority for appUcation of the de facto rule to permit repayment of pay 
and aUowances coUected for such period. 39 Comp. Gen. 312 (1950). 
Compare 56 Comp. Gen. 98 (1976); and 49 Comp. Gen. 429 (1970). 
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b. More than one appUcation for retirement 

A Marine Corps enUsted man whose third ^phcation for transfer to the 
Fleet Marine Corps Reserve was approved October 27,1965, authorizing 
transfer effective November 30, 1965, after the first authorization was 
revoked, and the second order directing reinstatement of the transfer 
effective August 31,1965, failed because it was never received by the 
commanding officer or the member must be regarded as having been 
effectively transferred to the Fleet Marine Corps Reserve on November 30, 
1965. Therefore, the higher rates of pay prescribed in the Pay Increase Act 
effective after September 1, 1965, are for use in the computation of the 
member's retainer pay rather than the lower rates which were in effect 
prior to September 1,1965. 45 Comp. Gen. 548 (1966). 

D. Retired Pay 
Computation 

1. Methods of computation 

a GeneraUy 

Under 10 use. § 1401a(e) (1970), a member's retired pay may be computed 
by two methods: (1) based on the active duty pay rate in effect at the time 
of his retirement, and (2) based on the immediately prior active duty pay 
rate, plus any appropriate Consumer Price Index increases which became 
effective subsequent to the active duty pay rate and before the actual date 
of the member's retirement. The member may be paid whichever method 
produces the greater amount of retired pay under the formulas appUcable 
to the statute authorizing the member's retirement. 53 Comp. Gen. 698 and 
701 (1974); B-179191, July 15, 1975. 

2. Correction of retired pay inversion—Consumer Price Index 
changes—"Tower Amendment" 

a GeneraUy 

MiUtary retired pay is adjusted to reflect changes in the Consumer Price 
Index rather than changes in active duty rates, and as a result a "retired 
pay inversion" problem arose: service members who remained on active 
duty after becoming eUgible for retirement were receiving less retired pay 
when they eventuaUy retired than they would have received if they had 
retired earUer. Subsection 1401a(f), titie 10, United States Code, was 
adopted in 1975 to aUeviate that problem, and it authorizes an alternative 
method of calculating retired pay base not a service member's actual 
retirement but rather on his earUer eUgibiUty for retirement. 56 Comp. 
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Gen. 740 (1977); 59 Comp. Gen. 691 (1980); B-204120, Mar. 25,1982. 
B-211159, Feb. 19,1988. See also 62 Comp. Gen. 406 (1983), concerning a 
retired officer's resignation and subsequent reinstatement. 

MiUtary retired pay is adjusted to reflect cost-of-Uving increases rather 
than changes in active duty pay rates, and as a result service members who 
remained on active duty after becoming eUgible for retirement were 
receiving less retired pay when they eventuaUy retired than they would 
have received if they had retired earUer. Subsection 1401a(f), titie 10 
Uruted States Code, was adopted to aUeviate that problem, and it 
authorizes an alternate method of calculating retired pay based not on a 
service member's actual retirement but rather on his earUer eUgibiUty for 
retirement Chief Master Sergeant Jerold E. Ohr, USAF, 68 Comp. Gen. 649 
(1989). 

b. Retirement date—general rule 

In computing retired pay under 10 u.s.c. § i401a(f)j the date immediately 
preceding an active duty basic pay rate change should generaUy be used as 
the earUer date of voluntary retirement eUgibiUty, since this wiU normaUy 
result in computation most favorable to the service member concerned. 
Under the Uniform Retirement Date Act, 5 u.s.e. § 8301, the hypothetical 
earUer retirement would have become effective on the first day of the 
foUowing month, but retired pay could be computed on the basis of 
retirement eUgibiUty on the date immediately preceding the active duty 
pay rate change. 59 Comp. Gen. 691 (1980). 

c. Retirement date—specific cases 

An Army officer promoted to the grade of Ueutenant general on September 
1,1975, and retired April 1,1977, may, under 10 u.s.e. § 1401a(f), have his 
retired pay computed as if he had retired October 1, 1975; but if the active 
duty basic pay increase effective that day would adversely affect tus 
retired pay, it may be computed on the premise that he retired during 
September as a Ueutenant general. Under 5 use. § 8301, October 1, 1975, 
would be the retirement date, but retired pay would be computed on the 
basis of retirement during September 1975. B-189029, Nov. 2,1977. 

A Marine Corps colonel began serving in the position of Assistant Judge 
Advocate General of the Navy on August 1,1978. Under 10 use. § 5149(c) 
he thereby became eUgible for immediate voluntary retirement in the 
higher commissioned grade of Brigadier General, and he was ultimately 
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retired in that grade in 1981. His retired pay is payable in accordance with 
the computation most favorable to him under 10 use. § 1401a(f) based on 
his eUgibiUty for retirement at a brigadier general on any date after 
August 1,1978, up to the date he actuaUy retired in that grade in 1981. 
B-204120,Mar. 25, 1982. 

d. Demotions 

Under 10 use. § 1401a(f) the retainer pay of a former Navy or Marine 
Corps member who initiaUy became entitied to that pay on or after 
January 1, 1971, may not be less than the retainer pay to which he would 
be entitied if transferred to the Fleet Reserve or Fleet Marine Corps 
Reserve at an earUer date, adjusted to refiect ^pUcable Consumer Price 
Index increases in such pay under the section even though transferred to 
Fleet Reserve because of unsatisfactory performance of duty or as result 
of disciplinary action. 56 Comp. Gen. 740 (1977). 

e. Effective dates of calculation 

MiUtary retired pay is adjusted to reflect cost-of-Uving increases rather 
than changes in active duty pay rates, and as a result service members who 
remained on active duty after becoming eUgible for retirement were 
receiving less retired pay when they eventuaUy retired than they would 
have received if they had retired earUer. Subsection 1401a(f), titie 10, 
United States Code, was adopted to aUeviate that problem, and it 
authorizes an alternate method of calculating retired pay based not on a 
service member's actual retirement but rather on his earUer eUgibiUty for 
retirement. Chief Master Sergeant Gerald E. Ohr, USAF, 68 Comp. 
Gen. 649 (1989). 

3. Retention beyond mandatory retirement date 

Officers whose monthly basic pay increased while they were held on 
active duty beyond mandatory retirement for physical evaluation purposes 
are entitied to the computation of disabiUty retired pay at the higher basic 
pay in effect on dates of retirement and to an adjustment for the 
underpayments that resulted because retired pay had been computed at 
the lower rates in effect on their mandatory retirement dates, and they 
also may have credit for the additional active duty for longevity purposes. 
53 Comp. Gen. 135 (1973). See also 53 Comp. Gen. 610 (1974); and 
53 Comp. Gen. 94 (1973). 
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E. Retirement for 
Non-Regular Service 

1. Last 8 years of quaUfying service not in reserve component 

The notice to a Reservist under 10 u.s.c. § 1331(d) of his eUgibiUty to retire 
pursuant to chapter 67 of titie 1013.s.c. upon discovery that although the 
member meets the 20 years service requirement of 1331(a)(2), he does not 
satisfy section 1331(a)(3) to the effect the last 8 years of quaUfying service 
must have been as a member of a Reserve component or the war service 
requirement of section 1331(c), and that he is excluded fi:om the ch^ter 
by section 1331(a)(4) because he is entitied to retired pay under "another 
provision of law," serves to vaUdate only the service eUgibiUty 
requirements of clauses (2) and (3) of 10 use. § 1331(a). For the purpose 
of 10 us.c. § 1406, limiting the revocation of retired pay because of error in 
determining years of service under section 1331(a)(2), both clauses must 
be read together, whereas section 1406 does not affect the prohibitions in 
sections 1331(a)(4) and 1331(c). 51 Comp. Gen. 91 (1971). 

2. Service in regular component after completion of quaUfying 20 years' 
service 

For members of the Regular components who have 20 years of satisfactory 
federal service as defined in 10 use. § 1332, and would otherwise be 
qualified for retirement for physical disabiUty except that their disabiUty 
was less than 30 percent, to be eUgible under 10 u.s.c. § 1209 for transfer to 
the inactive status Ust and to receive retired pay computed under Ch^ter 
71 of titie 10 U.S. Code becoming 60 years of age, such members must 
have met aU the requirements, except age, imposed under the voluntary 
retirement provisions in Chapter 67, including completion of 20 years of 
satisfactory service as defined in 10 u.s.c. § 1332, the last 8 years of which 
were in a Reserve component, as required imder 10 use. § 1331. However, 
Regular Army service which foUows completion of aU of the service 
requirements in 10 use. § 1331 would not deprive a Regular member of 
eUgibUity for Chapter 71 retirement benefits. 39 Comp. Gen. 801 (1960). 

3. Not qualified for retirement under other law 

a. Member eUgible for disabiUty retirement 

An officer who prior to reaching 60 years of age and quaUfying for 
retirement under 10 u.s.c. § 1331 was transferred to the Retired Reserve 
with over 30 years of service under 10 u.s.c. § 1333 and continued on active 
duty under a temporary ^pointment in the same grade imtil meeting the 
age requirement of section 1331, when he was retired for physical 
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disabiUty pursuant to sections 1201 and 1372. The member is not entitied 
to increased retired pay under formula 3, 10 use. § 1401, based on section 
1333 service credits, notwithstanding the officer was credited with the 
active service he performed after transfer to the Retired Reserve in 
accordance with section 1208(b). Section 1331(a)(4) imposes the 
additional requirement to age and service of not being entitied to retired 
pay "under any other provision of law," and the officer retired for physical 
disabiUty is restricted to the computation of his retired pay to formula 1 or 
2 of section 1401, based on percentage of disabiUty. 44 Comp. Gen. 124 
(1964). 

b. Member retired for years of service 

In view of the evidence of a congressional intent that the retirement 
benefits in 10 use. §§ 1331-1337 are appUcable only to Reserve members 
and former members not covered by any other retirement law, a Retired 
Regular enUsted member of the Army in receipt of retired pay under 10 
u.s.c. § 3914, on the basis of at least 20 years of service but less than 30 
years of service, may not upon his own appUcation for discharge from the 
retired Ust quaUfy for retirement under 10 use. § 1331. This results even 
though he may meet the ^ e and service requirements of the statute and 
that by reason of the discharge from the retired Ust, upon his own 
appUcation, he thereby loses his right to retired pay incident to miUtary 
service. 41 Comp. Gen. 458 (1962). 

4. Retired grade 

a Highest grade held 

An Air Force master sergeant retired effective October 1,1966, pursuant to 
10 use. §§ 1331 and 1401, in the grade of m^or, the equivalent grade in the 
Air Force to that of Ueutenant commander, the highest grade he 
satisfactorily held in the Naval Reserve where he served for 20 years, and 
who then on the basis of retirement under section 1331 is placed on the 
Air Force Reserve retired Ust as a mtyor effective August 9,1967, is 
entitied to have his retired pay computed on the basis of his Ueutenant 
commander grade provided the Secretary of the Navy or his designee 
determines the officer satisfactorily held that grade. The member having 
quaUfied for retired pay under 10 use. § 1331 became entitied to retired 
pay computed under formula 3, section 1401, which prescribes the 
computation of retired pay on the basis of the highest grade satisfactorily 
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held "at any time in the Armed Forces." 48 Comp. Gen. 532 (1969). See also 
30 Comp. Gen. 262 (1951). 

b. Record correction—service at lower grade provides member more 
retired pay 

The correction under 10 u.s.e. § 1552 of the records of a member of the 
Army of the United States who had attained the grade of chief warrant 
officer, W-4, prior to placement on the retired Ust in the grade of second 
Ueutenant pursuant to formula 3 of 10 u.s.e. § 1401, to place him on the 
retiredUstinthegradeofchiefwarrantofficer,W'4, under 10 u.s.c. § 1331 
in order to provide him with the greatest amount of retired pay, governs 
the rights of the member, even though there is lack of evidence of duty 
performance by the member in the chief warrant officer, W-4, grade. 
Therefore, on the basis that the record correction amounts to a rescission 
of the earUer finding of satisfactory service in the grade of second 
Ueutenant and the substitution of the finding that the highest grade held 
satisfactorily by the member was chief warrant officer, W-4, the member is 
entitied to an a<^iustment payment in retired pay. 46 Comp. Gen. 437 
(1966). 

c. Saved pay 

A retired warrant officer with prior enUsted service who was receiving the 
pay and aUowances of an E-9 under the save pay provisions of 37 use. 
§ 907, is entitied under 10 use. § 1406(b) to have her retired pay computed 
as an E-9. CWO Joan H. Bennett, USN (Retired)—Computation of Retired 
Pay, B-235924.3, Mar. 9,1992. 

5. Service credits and retired pay computation 

a. Yearly point system 

The omission of the language "other than active Federal service" for 
Reserve membership credit in 10 use. § 1332(a)(2)(C), when titie 10 of the 
U.S. Code was enacted into positive law, represents a substantive change 
of phraseology from the derivative statute. In view of the clear intent as 
shown in the legislative history to adopt the views of the Judge Advocate 
General of the Army vnth respect to the creditable points for Reserve 
membership, it wiU no longer be necessary to make a deduction for 
periods of active federal service during the year in determining entitlement 
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to miUtary retired pay f<M: non-Regular service. 36 Comp. Gen. 498 (1957). 
Compare 34 Comp. Gen. 520 (1955). 

b. Necessity of Secretary's aiyroval 

Air Force Reserve msgor generals who have not been eliminated for years 
of service under 10 use. § 8852, prior to reaching age 60 may receive 
retirement point credit for service performed after they have attained 
retirement eUgibiUty under Chapter 67 of title 10, U.S. Code, only if their 
retention in active status thereafter is ^proved by the Secretary imder 10 
use. § 676. 58 Comp. Gen. 674 (1979). 

c. Multiple driUs in one day 

Members of Reserve components of the uniformed services who are 
entitled to pay and aUowances for two paid drills or equivalent periods of 
instruction performed in one calendar day of at least 8 hours duration, are 
entitied for retirement purposes to credit of one point for each driU under 
10 use. §§ 1332 and 1333 which authorize a one point credit for each drUl 
and 1 day credit for each point 37 Comp. Gen. 618 (1958). 

d. Hospitalization during 2-week training period 

Although a reservist who, during a 2-week active duty training period, is 
irxjured and hospitalized may receive retirement point credit under 10 use. 
§ 1332 for each day of active duty covered by the orders, even though he 
was hospitalized for a portion of the period, retirement point credit may 
not be given for a period of hospitalization subsequent to the duty period 
prescribed in the orders. 37 Comp. Gen. 403 (1957). 

e. Service as cadet or midshipman 

In the computation of retired pay authorized in 10 use. §§ 1331-1337 for 
non-Regular service, the fuU-time nonacademy service of a midshipman 
appointed under section 3 of the Act of August 13, 1946,60 Stat. 1058, may 
be used to increase the multipUer factor in formula 3,10 use. 
§ 1401—2-1/2 percent of years of service credited under section 
1333—absent a restriction as to the status in which active service must 
have been performed in order to be creditable service. However, in 
estabUshing the multipUer factor, credit for inactive midshipman service in 
a Naval Reserve prior to July 1, 1949, may only be included pursuant to 
that part of clause (4), section 1333, that does not refer to service covered 
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by section 1332(a)(1), the inactive service constituting "service (other than 
active service) in a Reserve component of an armed force" only within the 
meaning of that phrase in clause (4), section 1333. 47 Comp. Gen. 221 
(1967). See also 54 Comp. Gen. 603 (1975); and 50 Comp. Gen. 308 (1970). 

f. Dual benefits for the same service 

A Reserve officer with more than 20 years of active service in the National 
Guard and the Army Reserve discharged to accept a commission with the 
PubUc Health Service (PHS), who when 60 years of age was granted 
miUtary retired pay concurrentiy with active duty pay and aUowances from 
the PHS, upon mandatory retirement from the PHS under 42 u.s.c. 
§ 212(a)(1) was not entitied to credit for his Reserve duty in the 
computation of his PHS retired pay in the absence of a statute authorizing 
dual benefits for the same service. Since the officer is entitied to a greater 
benefit if his Reserve duty is used to increase his PHS retired pay, he is 
considered to have surrendered his Army Reserve retired status and he is 
indebted for the Army retired pay received concurrentiy with the PHS 
retired pay, notwithstanding the payments were made in error and 
received in good faith. 51 Comp. Gen. 298 (1971). See also 47 Comp. Gen. 
713(1968). 

g. Retention beyond age 60 

The retention beyond age 60 of an Air Force sergeant to permit him to 
complete 26 years of miUtary service for pay purposes in recognition of 
"long and distinguished miUtary service" would not satisfy the requirement 
that the Secretary concerned order a retention in service for the purpose 
of acquiring additional service credits only if the services are a miUtary 
requirement. The sergeant was retired under 10 use. §§ 1331 and 1401, 
and authorized retired pay on the basis of "with over 22 but less than 26 
years" of non-Regular service. Therefore, he is not eUgible for retired pay 
computed at the pay rate of over 26 years of miUtaiy service. 50 Comp. 
Gen. 428 (1970). 

h. Member retained through administrative oversight 

The effect of the mandatory eUmination provisions in the Reserve Officer 
Personnel Act of 1954, which requires that each Reserve officer upon 
reaching the age or length of service stipulated shaU be transferred to the 
Retired Reserve if he is quaUfied and ^pUes therefor, or be discharged 
from the Reserve E^pointment if he is not quaUfied or does not ^ply 
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therefor, is to preclude service credits for retired pay after the date the 
officer is required to be transferred or discharged. Hence, service 
performed by a Reserve officer who is retained, through administrative 
oversight, in an active Reserve status beyond the time he should have been 
removed for age for length of service, may not be credited in determining 
the member's retirement eUgibiUty under 10 use. § 1332. However, if the 
officer is retained under a specific statutory provision exempting officers 
from the mandatory elimination provisions of the 1954 Act, credit is not 
precluded 41 Comp. Gen. 375 (1961). 

i. When erroneous notice of completed service is binding 

The written communication required by 10 use. § 1331(d) to a member of 
Reserve component of Armed Force advising that he has completed the 
years of service requirement for retired pay at age 60, need not be in any 
specific format. If the notice is firom an authorized official of his miUtary 
service and advises him that he has completed the service requirements 
for such retired pay at age 60, the notice satisfies the requirement of 
10 use, § 1331(d) so as to invoke 10 use. § 1406, thereby preventing denial 
of retired pay due to administrative error. The exceptions to 10 u.s.c. 
§ 1406 preventing denial of retired pay entitiement due to erroneous 
written notice of entitiement, are limited to cases of direct fraud or 
misrepresentation on the part of the person to whom the notice is sent. 
58Comp. Gen. 290(1979). 

j . When erroneous notice is ineffective 

At various times between 1940 and 1959 an individual served on fuU-time 
active duty, and participated satisfactorily in part-time Reserve programs, 
with both the Army and the Navy. However, he completed a total of only 7 
of the 20 years creditable service required to establish entitiement to 
Reserve retired pay at age 60. The individual is not entitied to retired pay 
on the basis of the erroneous advice, notwithstanding that by statute the 
Armed Forces are required to notify reservists when they have completed 
10 years creditable service and that such notification is irrevocable, since 
the informal erroneous advice plainly did not constitute an official 
statutory notice of completed service. 63 Comp. Gen. 82 (1983). 

k. De facto service 

A Ueutenant colonel of the Air Force who upon completion of 20 years of 
service and placement on the Reserve retired Ust as eUgible for retired pay 
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under 10 u.s.c. § 1331, except for attainment of 60 years of age, aUeges and 
proves his correct date of birth as February 3, 1903, instead of 1907 as 
established in his records, is entitied on the basis of reaching the age of 60 
on February 3,1963, to receive retired pay beginning March 1,1963, 
computed on the basic pay of his grade, including credit for aU periods 
during which he held membership in a Reserve component, multipUed by 
the years of authorized active Reserve service as provided in section 1331, 
but excluding authorized service, regarded as de facto service, in the 
Ready Reserve, an assignment the officer received on the basis of his 
erroneous date of birth, AFR 45-5, dated April 21,1955, prescribing 52 years 
of age, in the absence of a waiver, as the maximum age-in-grade for 
appointment of a Ueutenant colonel under the Armed Forces Reserve Act 
of 1952; however, the officer may retain the pay benefits received in the de 
facto statiis. 44 Comp. Gen. 284 (1964). 

1. Regular Army Reserve service 

Service prior to July 1,1949, in the Regular Army Reserve, which is not 
one of the organizations included nor excluded for creditable service 
purposes in subsections (c) or (e) of section 306 of the Army and Air 
Force Vitalization and Retirement Equalization Act of 1948, as amended, 
for qualifying members of the uniformed services for retired pay under 
10 U.S.C. §§ 1331-1337, maybe credited as Reserve service for eUgibiUty for 
retirement pay under titie III of the 1948 Act. The congressional intent 
indicates that the phrase "each year of service as a member of a Reserve 
component prior to July 1,1949," in section 302(c) was not intended to be 
limited or restricted to the organizations Usted in subsection 306(c). 
44 Comp. Gen. 61 (1964). 

m. Retention on active duty after transfer to retired reserve 

A reservist who was not eUgible for retired pay for non-Regular service 
because he had not attained the age of 60 was transferred to the Retired 
Reserve but retained on active duty under 10 U.s.e. §§ 672(d) and 265 
(1970). Upon his qualification for retired pay when he became 60, he was 
entitied to credit for the active service he performed after his transfer to 
the Retired Reserve, in the computation of his retired pay. 10 use. 
§ 1333(1) (1970). B-190830, Feb. 13, 1978. 

Page 1-21 GAO/OGC-95-23 MPLM—Retired Pay 



Chapter 1 
RetircMcnt for Years of Service and for 
Non-Regalar Service 

6. Receipt of severance pay and subsequent retirement for non-Regular 
service 

Where certain provisions of law governing separation from active list 
authorize severance pay, and require refund of such pay upon retirement, 
but where other provisions such as 10 use. §§ 3786 and 8786 (both 
repealed in 1980) do not state such requirement, in the absence of such a 
limiting statutory provision or a clear indication of congressional intent to 
the contrary refiind of severance pay is not required as a condition 
precedent to the receipt of retired pay under 10 use. § 1331. 53 Comp. 
Gen. 921 (1974), 

7. Date of accrual for retired pay 

a General 

Where a member who is otherwise entitied to retired pay under 10 u.s.e. 
§ 1331, but who does not file appUcation for such pay until weU after 
meeting age requirement such pay accrues fi-om date of qualification or on 
first day of any subsequent month stipulated in appUcation for such pay to 
begin, without regard to date such appUcation is filed. 53 Comp. Gen 921 
(1974). See also 48 Comp. Gen. 652 (1969). 

Five widows' armuity claims were submitted to us in Ught of Hart v. United 
States, 910 F.2d 815 (Fed. Cir. 1990), which prohibited use of"tiie " 
continuing claim theory as an exception to the 6-year Claims Court statute 
of limitations in a situation where aU events necessary to estabUsh the 
claim had occurred more than 4 years previously. We wUl henceforth 
foUow Hart in similar situations. In Ught of this change in statutory 
interpretation, we wUl not disturb the services' prior estabUshment of 
annuities in three of the cases. Two other claims must be denied. 
AppUcation of the Barring Act to Annuity Claims, 71 Comp. Gen. 398 
(1992). 

b. Claims accrue when service makes determination of required service 

A service member filed an appUcation for non-Regular retired pay under 
10 use § 1331 almost 6 years after meeting the age requirement, but 
retired pay was not granted because records did not show he had 
sufficient years of service. Upon his submission of additional proof, it was 
determined that he had sufficient service. Although more than 6 years 
elapsed between his meeting the age requirement and the determination 
that he was eUgible for retired pay, none of his retroactive retired pay is 
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barred by 31 u.s.e. § 71a, (now 31 u.s.c. § 3702) m view of Garcia v. United 
States, 617 F.2d 218 (Ct. CI. 1980), smce such claims wUl now be deemed 
to accrue only after the Service's determination that claimant has the 
required service. 62 Comp. Gen. 227 (1983). 

A Coast Guard member received less than the correct amount of retired 
pay from his retirement in 1975 until the error was discovered in 1990. He 
was then paid the additional amount for the 6 years prior to the discovery. 
His claim for the amount which accrued before that 6-year period is barred 
by 31 U.S.C. § 3702(b), which allows GAO to settie only claims which are 
presented within 6 years of accrual. QMCM Bermie S. Kearley, USCG 
(Retired), B-246871, June 4,1992. 

c. Trust funds 

Settlement by the Claims Group that 31 use. § 3702(b) barred claim by son 
for arrears of miUtary retired pay that were owed but never paid to his 
father, a retired Navy member Uving in China, and survivor's benefits, if 
any, owed his spouse is reversed. The claim is for moneys withheld in 
accordance with 31 u.s.c. § 3329 which authorizes the Secretary of the 
Treasury to hold moneys in trust if the Secretary determines that the payee 
fives in a country where it is unlikely that he or she wiU receive checks 
from the United States or be able to negotiate them for fuU value. Claims 
to recover money held in trust by the government are not barred under 
31 use. § 3702(b). Xie Qianhao, 70 Comp. Gen. 612 (1991). 

F. Waivers l. Overpayments after death of member 

The widow of a deceased retired Air Force officer is entitied to waiver of 
indebtedness for erroneous payments of retired pay she received from the 
Air Force after his death when the payments should have been terminated. 
Waiver is granted under 10 use. § 2774, since she was without fault in 
failing to notify the Air Force paying organization of the death. Bettie L. 
Palaio Carr, B-233390, July 6,1989. 

2. Overpa3mxents to retired member 

A retired member of the Coast Guard was informed that he was being paid 
erroneously and he repaid the amounts due to the Coast Guard; however, 
the erroneous payments continued foUowing the notification and 
repayment. The member is not without fault since he should have 
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expected the monthly payments to change and he should have made 
inquiries of the proper officials when the payments were not reduced. In 
such cfrcumstances waiver of his debt may not be granted under 10 u.s.e. 
§ 2774. Lieutenant (JG) Garry L. Francis, USCG, Retired, 69 Comp. Gen 
226 (1990). 

A retired Regular officer of the Navy who received erroneous payments of 
retired pay because of administrative error by goverrunent employees in 
not reporting his civiUan employment to the Navy may be granted waiver 
of his debt under 10 use. § 2774, since he asked on at least two occasions 
and was assured that his employment had been reported and consistent 
with his understanding of the law had no reason to suspect he was being 
overpaid. Adimral James D. Watkins, USN (Retired), B-235501, June 23, 
1989. 

Although not entirely clear, it ^qppears from the record that a corporation 
employing a retired Air Force officer was owned by a foreign government 
thereby triggering the requirement of 37 use. § 908 that Secretarial 
^proval for employment be obtained. In view of the uncertainty 
concerning foreign ownership of the corporation when the retired officer 
was employed by the corporation and the good faith actions of the officer 
in seeking approval of the employment, any payments of retired pay which 
may have been erroneous under the terms of the statute may be waived 
under 10use. § 2774. Mzyor GUbert S. Sanders, USAF, Retired. B-231498, 
June 21,1989. 

Although a retired Air Force officer held a position at a Veterans 
Administration hospital, no dual compensation deductions were made 
from his retired pay for almost 3 years. His waiver request is denied, since 
he did not personaUy notify the Air Force of his employment status. The 
Air Force's delay in initiating deductions does not provide grounds for 
waiver. Colonel Bruce R. Rauhe, USAF, Retired, B-244505, Jan. 14, 1992. 

A retired Regular officer of the Air Force who accepted government 
civiUan employment upon retirement received erroneous payments of 
retired pay in violation of dual compensation laws because of 
administrative errors by the Air Force Accounting and Finance Center. 
This debt may not be waived under 10 use. § 2774, since, under these 
circumstances, the officer reasonably could be expected to have 
recognized that he was being overpaid. Colonel Leon K Pfeiffer, (Retired), 
B-236753, Feb. 24, 1992. "̂  ~ 
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A. Eligibili ty l- DisabUity incurred whUe member entitied to basic pay 

a. Preexisting disabiUty 

A member of the uniformed services who at the time of induction into the 
miUtary service did not meet procurement or retention medical fitness 
standards and who incurred no aggravation of a preexisting medical 
condition during his active service has not met the requirement in 10 u.s.c. 
§§ 1201 and 1203 that a physical disabiUty must be incurred whUe entitied 
to basic pay and he, therefore, is not entitied to disabiUty severance or 
retired pay on separation from the service. 48 Comp. Gen. 377 (1968). 

b. Member AWQL when disabiUty incurred 

A member who at the time of conviction for a crime by civil authorities 
was found sane but who subsequentiy was committed to a state hospital 
for the criminaUy insane foUowed by placement on the Temporary 
DisabUity Retired List, pursuant to 10 use. § 1202, has forfeited 
entitiement to pay and aUowances under 37 u.s.e. § 503(a) for the period 
from date of apprehension by the civU authorities until his placement on 
the Temporary DisabiUty Retired l is t The member's commanding officer 
properly declined to excuse his absence from duty as unavoidable, and the 
disabiUty of the member, having been incurred during a period of 
imauthorized absence, he was not in a pay status on the day preceding the 
date of his retirement, a prerequisite to physical disabiUty retirement 
Therefore, the member also is not entitied to retirement pay. 47 Comp. 
Gen. 214 (1967). 

c. Member on excess leave 

A member of the Regular Army who incurred a permanent and total 
physical disabiUty wtule in an excess leave status is not eUgible for 
disabiUty retired pay. Under 10 U.S.C. § 1201, for the member to be eUgible 
for disabiUty retirement he must have incurred his disabiUty wtule entitied 
to receive basic pay, and 37 use. § 502(b) and appUcable regulations 
specificaUy prohibit entitiement to pay and aUowances to members during 
excess leave. Since the member did not incur his disabiUty whUe he was 
entitied to receive basic pay, disabiUty retirement is precluded. B-205953, 
June 18,1982. 
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d. De facto member 

When an officer under a temporary E^jpointment held no commission from 
April 1, 1953, the date his appointment in the Officers* Reserve Corps, was 
terminated and January 28, 1954, the date he accepted an indefinite 
^pointment as an Army reservist, no legal basis existed for his placement 
on the temporary disabiUty retired Ust on August 31,1953, and subsequent 
permanent retirement with entitiement to retired pay benefits and the 
payments made are for recovery. The Career Compensation Act of 1949 
only authorizes placement on the temporary disabiUty list *VhUe entitied 
to receive basic pay." Officer retained through oversight after his 
commission expired is a de facto officer and is not within the purview of 
the Armed Forces Reserve Act of 1952, providing pay and aUowances for 
reservists continued on active duty after the expiration of their term of 
office. 44 Comp. Gen. 277 (1964). 

e. DisabiUty determination made after his release 

Member of Coast Guard Reserve was placed on the Temporary DisabUity 
Retired List under 10 use . § 1205, based on a finding of physical disabiUty 
as a result of a service connected iryury which occurred 10-12 years 
previously whUe serving on a 2-week period of active duty for training. For 
purpose of computing retired pay under formula 2 of 10 use . § 1401, fact 
that member was not in basic pay status at time of disabiUty determination 
or placement on that Ust, is not a computation requisite, since formula 2 
merely caUs for use of the pay rate for the "grade" to which member was 
entitied on that date. 47 Comp. Gen. 716 (1968) distinguished. 56 Comp. 
Gen. 807 (1977). 

2. Change in administrative interpretation of law 

Where a review by Army Board for the Correction of MiUtary Records 
found a member entitied to disabiUty retired pay under a new 
administrative interpretation of ^pUcation of appUcable law but made no 
correction in the member's records so that no new rights accrued, the 
member's claim to retired pay first accrued on the date he was retired for 
disabiUty in 1944. Therefore, the Barring Act of October 9, 1940, as 
amended (31 u.s.e, §§ 71a, 237 (now 31 u.s.e. § 3702)) bars payment of tiiat 
portion of the claim for retired pay which accrued more than 6 years 
before the claim was received in the GAG. B-191650, May 18,1978. See 
4 e.F.R. Part 31, effective June 15, 1989, for current Barring Act regulations. 
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3. Distinction between ir\jury and disease—active duty for 30 days or less 

A determination made while an Army Reserve member was on a 2-week 
period of active duty for training that the disease which made him unfit for 
miUtary service had been aggravated by a prior 2-year period of miUtary 
service meets the requirements of 10 U.S.C. §§ 1201 and 1202 which provide 
for physical disabiUty retirement for Reserve members caUed to active 
duty for more than 30 days, the r.eference in those sections to the period of 
service of more than 30 days having impUcation to the duty beir^ 
performed at the time the physical disabiUty is incurred rather than to the 
duration of the duty during which the physical disabiUty determination is 
made. Therefore, the determination of disabiUty having been made whUe 
the member was receiving basic pay permits placement of his name on the 
temporary disabiUty retired list under 10 u.s.e. § 1202 and entitiement to 
retired pay. Distinction made between 10 u.s.c. § 1204, which provides for 
disabiUty retirement for members on active duty for 30 days or less only 
for injury, and not for disease. 43 Comp. Gen. 155 (1963). 

4. Active duty for 30 days or less extended due to hospitalization for injury 

A member of the Army National Guard or Army Reserve, ordered to active 
duty for a period of 30 days or less under self-terminating orders who is 
hospitaUzed due to an in-Une-of-duty iiuury is not placed in a status of 
being on active duty for 30 days or more though the period of 
hospitalization is covered by an amendment to his orders or new orders 
issued to extend his period of active duty solely for the purpose of such 
hospitalization. Thus, the orders would not carry him beyond 30 days for 
active duty purposes and his rights to be retired for physical disabiUty 
would remain determinable under 10 use. § 1204. 57 Comp. Gen. 305 
(1978). 

5. Requirement that disabiUty be estabUshed 

a No showing of continuing disabiUty 

An enUsted man released from active duty for training on April 22,1966, as 
not fit for fuU duty due to an ankle iryury incurred on April 15 in line of 
duty who faUed to report for foUow-up medical treatment and performed 
regular inactive duty training driUs prior to placement on the Temporary 
DisabUity Retired List on December 15,1967, under 10 u.s.c. § 1202, may 
not be paid disabiUty retired pay under 10 U.S. Code, Ch^ter 61. The right 
of the non-Regular member to pay and aUowances not having been 
estabUshed by a showing of the continued existence of a disabiUty, the 
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requisite of a basic pay status was absent at the time the disabiUty 
determination was made. 47 Comp. Gen. 716 (1968). See also 56 Comp. 
Gen. 807 (1977). 

b. Admirustrative determination 

Determination as to whether disabiUty incurred by member of Arizona 
Army National Guard is or is not proximate result of performing active 
duty or inactive duty training within meaning of 10 u.s.e. § 1204(a) is 
committed by that statute to sound discretion of Secretary concerned. 
B-201191,Mar. 17,1981. 

c. Member on temporary disabiUty retired Ust—faUure to report for 
periodic examination 

Upon restoration to a member of the retired psô  terminated prior to the 
automatic expiration of the 5 years on the temporary disabiUty retired list, 
provided by 10 use. § 1210(h), the faUure to report for periodic physical 
examination required by section 1210(a) having been administratively 
determined to be for just cause, the retroactive period for which pẑ TTiient 
of retired pay is authorized, limited to not more than 1 year, should be 
computed from and including the date the member's 5 years on the 
temporary disabiUty retired list expired, notwithstanding the 
administrative action directing the reinstatement of the retired pay, was 
taken subsequent to the automatic termination date of the retired pay, 
such automatic termination date not restricting the basic authority to 
provide retroactive payments of retired pay. Therefore, although the 
appropriate determination to reinstate the disabiUty retired pay was made 
after the expiration of the 5-year maximum period of entitiement, the 
period of retroactivity begins with the last day of the 5-year period. 
42 Comp. Gen. 50(1962). 

B. Re t i red G r a d e l. DisabiUty retirement and promotion simultaneously effective 

a. DisabiUty discovered as a result of physical examination for promotion 

An officer whose physical disabiUty was not considered disqualifying prior 
to a physical evaluation board, upon his subsequent simultaneous transfer 
as a second Ueutenant to the temporary disabiUty retired Ust under 10 use. 
§ 1202 and advancement to the grade of first Ueutenant under clause (4) of 
10 use. § 1371, is entitied to retired p ^ and disabiUty severance pay 
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computed on the basis of the higher grade. Also, since the first 
determination of physical disabiUty did not disqualify the officer for 
service, the disqualifying disabiUty for which he was retired may be 
considered as having been discovered as a result of a physical examination 
for promotion within the purview of clause (4) of 10 u.s.c. § 1372. 50 Comp. 
Gen. 156 (1970). See also 42 Comp. Gen. 685 (1963); 41 Comp. Gen. 658 
(1962); 41 Comp. Gen. 803 (1962); and 40 Comp. Gen. 256 (1960). 

b. DisabiUty discovered in cormection with voluntary retirement 
examination 

A major in the Air Force Reserves who, before his recommended 
promotion to the grade of Ueutenant colonel could take effect, was retired 
under 10 u.S.e. § 1201, effective July 9,1970, with 80 percent disabiUty, and 
who had undergone two physical examinations, one in connection with his 
"projected voluntary retirement," the other incident to his disabiUty 
retirement, is not entitied to retired pay computed at the higher grade. The 
disabiUty for which the officer was retired was not found to exist as a 
result of a physical examination for promotion within the meaning of 
10 use. § 1372(3), nor are the examinations within purview of Brandt v. 
United States, 155 Ct. CI. 345, holding that where physical examinations in 
connection with promotion and retirement are given close together, the 
physical disabiUty can be said to be the result of an examination for 
promotion. 50 Comp. Gen. 508 (1971). See also 50 Comp. Gen. 314 (1970); 
42 Comp. Gen. 314 (1962); 41 Comp. Gen. 749 (1962); and 40 Comp. 
Gen. 240 (1960). 

A service member passed a promotion physical examination and was 
ordered promoted to the grade of major effective at a later date. In a later 
physical examination prior to the promotion effective date a disabiUty was 
found and he was retired for physical disabiUty under 10 use. § 1201, in 
the grade of captain, as determined under 10 use. § 1372(1). His claim that 
he should be retired as a major under 10 u.s.e. § 1372(3) for retired pay 
purposes may not be aUowed since that provision permits the higher grade 
only where the disabiUty is found to exist as a result of a promotion 
physical, which was not the case. Under 10 use. § 1216, the Secretary of 
the Service concerned is vested with the powers, functions, and duties 
incident to determining fitness for duty of any member of that Service and 
percentage of disabUity, and not the GAO. B-195483, Nov. 14,1979. 
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2. Member returned to active duty from permanent disabiUty retired Ust in 
higher grade 

A Regular Army enlisted member serving in grade E-5 was retired in 1971 
due to permanent physical disabiUty. While on the retired list he acquired 
civilian training as an anesthetist. In 1977 he was commissioned an officer 
in the Army Reserve and returned to active duty in the Medical Corps. He 
then became entitied to active duty pay of the officer grade he served in, 
and his entitiement to E-5 disabiUty retired pay automaticaUy terminated. 
He did not remain on active duty long enough to become eUgible for 
retirement based on longevity of service, nor did he incur additional 
disabiUties to estabUsh a "new" disabiUty retirement. His original 
retirement orders were stiU in effect, and he simply reverted to his original 
disabiUty retirement status under those orders when released from active 
duty. B-204055, May 17,1982. Compare 48 Comp. Gen. 99 (1968). 

3. Member caUed to active duty firom temporary disabiUty retired list in 
higher grade 

An officer who was placed on the temporary disabiUty retired list in the 
grade of mgjor effective June 1,1968, recaUed under 10 u.s.e. § 1211 to 
active duty in the temporary grade of Ueutenant colonel for 1 day, June 30, 
1970, with date of raxxk from July 19,1968, and then retired for years of 
service under 10 u.s.e. § 8911 in the grade of Ueutenant colonel effective 
July 1, 1970, is entitied to payment of the difference in retired pay between 
the grades of Ueutenant colonel and m^jor for the months of June and 
July 1970, since prior to July 1,1970, the officer satisfied the requirements 
of 10 use. § 1211(a)(1). The officer's entitiement to retired pay at the 
higher grade for the 2 months involved is not under 10 u.s.c. § 8963(a), as 
he only "served" 1 day in the temporary grade, but under 10 use. § 8961, 
which authorizes an officer to retire in the grade he "holds" not the grade 
in which he "served" on date of retirement. 50 Comp. Gen. 677 (1971). 

4. Advancement on retired Ust to highest permanent or temporary grade 
satisfactorily held 

a In general 

The rule in Friestedt v. United States, 173 Ct. CI. 447, tiiat a member 
retired for physical disabiUty, or whose name is placed on the temporary 
disabiUty Ust, should be advanced to the highest grade or rank in which 
the member previously served satisfactorily, whether the grade or rank 
was temporary or permanent, is ^pUcable retroactively not only to the 
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disabiUty severance pay cases under 10 u.s.c. § 1212(a)(2)(B)(u), but also 
to the cases within the purview of 10 use. § 1372(2), notwithstanding the 
section limits the advancement of a member retired for disabiUty to the 
highest temporary grade or rank in which it is determined he served 
satisfactorily. 46 Comp. Gen. 727 (1967). 

b. Grade in branch of service other than that from which retired 

A payment of retired pay computed at the pay of the higher grade in which 
a member or former member had served satisfactorily, without regard to 
whether the higher grade was of a temporary or permanent status, may be 
authorized, or credit passed in the accounts of disbursing officers for 
payment made, in view of the judicial rulings so holding, even though the 
armed force in which the individual held the higher grade is not the 
Service firom which he retired. This conclusion is subject to administrative 
approval that the service at the higher grade was satisfactorily performed, 
if such a determination is required by statute. 49 Comp. Gen. 618 (1970). 
See also 50 Comp. Gen. 607 (1971). 

c. Determination of "Satisfactory Service" in higher grade 

Although no minimum amount of service is specified in 10 u.s.e. § 1372 
before a determination may be made by the Secretary of the armed force 
concerned that a member has served satisfactorily in a higher grade or 
rank under a temporary ^pointment to be entitied to retired pay based on 
the higher grade, the statute must be construed as contemplating that the 
determinations wiU be made on the basis of sufficient actual service in the 
temporary grade to permit a genuine appraisal of the quaUty of the service 
of the member in that grade. Unless active duty is actually performed in 
the temporary grade under conditions requiring duty comparable to that 
encountered during a normal tour of duty, there would be no evidence 
upon which a determination of satisfactory service could be made. 
41Comp. Gen. 110(1961). 

C. Temporary Disability 
Retired list 

1. Five-year limitation 

In the computation of the 5-year period the name of a member was carried 
on the temporary disabiUty retired Ust for the purpose of terminating 
disabiUty retired pay, in accordance with 10 u.s.c § 1210(h). The date the 
name of the member was placed on the Ust is for inclusion in the 5-year 
period, the limitation on the payment of disabiUty retired pay for 5 years 
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being an absolute one that was estabUshed in section 402(d) of the Career 
Compensation Act of 1949 fi"om which section 1210(h) derives. The rule in 
5 Comp. Gen. 362 that when an act is required to be done within a limited 
period from or after a particular time or event, the day designated should 
be excluded and the last day included in the computation, is not for 
^pUcation, 10 u.s.e. § 1210(h) Unuting payment of temporary disabiUty 
retired pay to a period not in excess of 5 years. 42 Comp. Gen. 52 (1962). 
Compare 44 Comp. Gen. 249 (1964). 

2. FaUure to report for examination 

Upon restoration to a member of the retired pay terminated prior to the 
automatic expiration of the 5 years on the temporary disabiUty retired Ust, 
provided by 10 u.s.c. § 1210(h), the faQure to report for periodic physical 
examination required by section 1210(a) having been administratively 
determined to be for just cause, the retroactive period for which pa3mient 
of retired pay is authorized, limited to not more than 1 year, should be 
computed fi:om and including the date the member's 5 years on the 
temporary disabiUty retired Ust expired. This appUes notwithstanding the 
administrative action directing the reinstatement of the retired pay was 
taken subsequent to the automatic termination date of the retired pay, 
such automatic termination date not restricting the basic authority to 
provide retroactive payments of retired pay. Therefore, although the 
appropriate determination to reinstate the disabiUty retired pay was made 
after the e3q)iration of the 5-year maximimi period of entitiement, the 
period of retroactivity begins with the last day of the 5-year period. 
42Comp. Gen. 50(1962). 

3. Erroneous pajonents 

Former enUsted member who continued to receive retired pay after he 
received orders irJbrming him of his removal from the temporary 
disabiUty retired Ust and of his discharge from the Army should have been 
aware that he was receiving erroneous payments. Conflicting information 
he received fi-om the Veterans Administration should not have been 
sufficient to justify his faUure to inquire concerning his miUtary pay status. 
Since he did not question the continued pajonents and made no effort to 
obtain a proper determination concerning his entitiements, he is not 
without fault in the matter of his overpayment and waiver of his resulting 
debt under 10 use. § 2774 is not authorized. B-208454, Oct 4,1982. 
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4. Service credit for retired pay purposes 

The restriction m the MiUtary Pay Increase Act of May 20,1958, which 
changed the formula for computation of retired pay to prevent the 
accumulation after May 31,1958, of further credit for inactive service 
(10 u.s.e. § 1405) should be s^pUed prospectively only so that a Regular 
Army officer who, after 3 years on the temporary disabiUty retired list 
from 1957 to 1960, is recaUed to active duty and subsequentiy makes 
impUcation for retirement on length of service imder 10 use. § 3911, is not 
precluded from having the inactive service on the temporary disabiUty 
retired list earned through May 31,1958, included for percentage 
multipUer purposes in the computation of his retired pay. 42 Comp. Gen. 
116(1962). 

D. R e t i r e m e n t Da te l- AppUcation of Uniform Retirement Date Act 

When a member is retired for disabiUty without the Secretary concerned 
having designated an earUer date of retirement under the provisions of 
10 us.c. § 1221, such retirement is subject to the provisions of the Uniform 
Retirement Act, 5 u.s.c. § 8301. Those provisions require that such 
retirements take effect on the first day of the month foUowing the month 
in which the retirement would otherwise be effective, but that the rate of 
retired pay must be computed as of the date retirement would have 
occurred had that act not been enacted. 43 Comp. Gen. 425 (1963). 

2. Where member is also eUgible to retire voluntarily 

A member who is eUgible to retire July 1,1968, the effective date of a basic 
pay increase, either for disabiUty retirement under 10 U.S. Code, Chapter 
61, by virtue of the Uniform Retirement Date Act, or voluntarily for years 
of service under 10 use. § 6323, is entitied to retired pay computed at the 
higher rates of active duty pay not on the basis of disabiUty retirement—as 
the rate appUcable to the disabiUty retirement would be the rate in effect 
as if the retirement had not occurred under the act—but on the basis that 
section 6323, retirement is neither subject to the Uniform Retirement Date 
Act nor formula 4 of 10 use. § 1401, is the "other provision of law" most 
favorable to the member prescribed by section 1401. Therefore, he/she is 
entitied to retired pay computed at the higher rate of active duty basic pay 
m effect July 1,1968. 49 Comp. Gen. 80 (1969). 
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3. DeUvery of retirement orders is delayed beyond retirement date 

Member retired for disabiUty who has notice of such retirement on or 
before the designated retirement date, is considered retired on the 
designated date even though deUvery of retirement orders is delayed 
beyond the retirement date. This is so even if he performs additional days 
of active duty subsequent to retirement date and received payment 
therefor. Such delay does not in any way add to member^s retirement 
rights in absence of specific active duty order covering the additional 
period of service. 56 Comp. Gen. 98 (1976). Compare 49 Comp. Gen. 429 
(1970). 

E. C o m p u t a t i o n of Re t i r ed i. Options based on retirement date 
Pay 

a. Most favorable formula—election 

A procedure to accelerate the estabUshment of disabiUty retired pay 
accounts by assuming a retired member, whether placed on a temporary 
or permanent disabiUty list or transferred from a temporary to a 
permanent disabiUty list, would elect under 10 u.sc. § 1401, the formula 
resulting in the greater amount of retired pay without considerir^ taxable 
income is improved. However, the phrase "as member elects'* in formulas 1 
and 2 contemplating an election between a years-of-service computation 
or a computation based on percentage of disabiUty, a member should be 
^prised by registered maU, deUvery restricted to him, of his right to elect, 
and, the law contemplating only one election, that his faUure to object to 
the election made for him within a specified time would constitute an 
election, and the requested return receipt would be placed in the 
member's miUtary pay record or other Expropriate place. 46 Comp. Gen. 
820(1967). 

b. Methods of computation 

Member, voluntarily retireable, but who is retired for disabiUty with 
retired pay computed under 10 use. § 1401, has three retired pay 
computation methods avaUable, two methods of which, in absence of 
Secretarial action under 10 use. § 1221, designating earUer retirement 
date, are subject to Uniform Retirement Date Act, 5 u.s.c. § 8301, which 
requires use of basic pay rates in effect on date member was retired. Third 
method authorizes computation as though member's retirement was 
voluntary (not subject to 5 use. § 8301), thereby permitting use of 
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increased basic pay rates, if in effect on date member's name is placed on 
retired roUs. 56 Comp. Gen. 98 (1976). 

c. Use of hypothetical bases of computation 

The provisions of 10 u.s.c. § 1401a(f), authorize a retired member to 
recompute his retired pay on a hypothetical basis at the pay rate and years 
of service appUcable to him at an earUer date when he could have 
otherwise retired, as though he had retired then. In view of the purpose of 
that statute and the hypothetical nature of computations under it, a 
member may use a date when he was on the temporary disabiUty retired 
Ust as a hypothetical retu:ement date in computing his retired pay under 
that provision. B-188344, Oct. 13, 1977. 

d. Restrictions on pay computation method 

A Regular chief warrant officer, W-4, reUeved from active duty and retired 
as an Air Force reservist in the grade of Ueutenant colonel under 10 use. 
§ 1201 by reason of permanent physical disabiUty who was also eUgible to 
be retired under 10 u.s.e. § 1293, having had more than 20 years active 
service, properly is being paid retired pay computed under formula 1 of 
10 u.se. § 1401, the formula "most favorable to him," his retired pay may 
not be computed under formula 4, based on his higher Reserve 
commissioned grade, to estabUsh the "most favorable formula" for him 
under 10 u.s.e. § 1401, formula 4 pertaining exclusively to persons retired 
as warrant officers. Also, the member having been retired as a 
commissioned officer, formulas 1 and 4 may not be combined to provide a 
greater amount of retired pay, and the computation of the member's 
retired pay is restricted to formula 1,10 u.s.c. § 1401. 47 Comp. Gen. 206 
(1967). 

2. DisabiUty retirement 

a Before earUest date authorized for voluntary retirement 

A Navy or Marine Corps officer who completes minimum service time 
requirements for voluntary retirement under 10 u.s.c. § 6323(a) in a given 
month and who is subsequentiy retired for permanent disabiUty (10 use. 
§§ 1201 and 1204) in the same month which date is set by Secretarial 
action under 10 u.s.e. § 1221, may not compute his retired pay under 
10 use. § 6323(e) as an "any other provision of law" alternate method of 
computing retired pay authorized by 10 use. § 1401. Since he was retired 
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for disabiUty before the earUest date authorized by 10 u.s.c. § 6323(a) for 
voluntary retirement, he was not entitied to retired pay computed under 
10 u.s.e. § 6323(e) at the time he retired. B-164842, June 26,1978. 

b. EnUsted member retired for disabiUty—extraordinary heroism award 

EnUsted member of Army who is eUgible for voluntary retirement for over 
20 years of service, and who would be entitied to 10 percent increase for 
act of extraordinary heroism in computation of retired pay, is entitied to 
such increase if he is retired for disabiUty, since retired pay computation 
statute ^pUcable to disabiUty retirements authorizes computation of 
retired pay on basis of formula most favorable to member if he is 
otherwise entitied to compute retired pay under another provision of law. 
55 Comp. Gen. 701 (1976). Compare 52 Comp. Gen. 599 (1973); and 
47 Comp. Gen. 397 (1968). 

3. Use of constructive retirement date 

a. To avoid "retired pay inversion" 

Where a Navy or Marine Corps enUsted member is eUgible for retired pay 
by reason of disabiUty, his pay may be computed on the retainer pay 
formula pursuant to 10 u.s.c. § 6330, adjusted to reflect any E^pUcable 
changes authorized by 10 use. § 1401a, if he was qualified for transfer to 
the Fleet Reserve or Fleet Marine Corps Reserve on a date earUer than his 
disabiUty retirement—the terms, "retired pay" and "retainer pay" being 
interchangeable for purposes of the computation authorized by 10 use. 
§ 1401a(f)- 56 Comp. Gen. 740 (1977). 

b. Income tax consequences 

Proper pay rate to be used in computing the amount of retired pay which, 
as compensation for injury or sickness, is not includable in gross income 
for tax purposes under 26 use. § 104(a)(4) when a member is retired for 
disabiUty but is entitied to compute retired pay on a nondisabiUty formula 
pursuant to 10 u.s.c. § 1401a(f) is a matter for consideration by the Interruil 
Revenue Service. However, it is the ComptroUer General's view that 
although a disabiUty retired member may compute his retired pay on some 
other formula pursuant to 10 use. § 1401a(f), he stiU receives his retired 
pay by virtue of his disabiUty retirement. 56 Comp. Gen 740 (1977). 
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c. RecaU after retirement for years of service—^recomputation for disabiUty 

A member who when retired for length of service was found to be 
physicaUy fit for miUtary duty despite residual muscle damage from war 
wounds and who suffered a myocardial infarction when he voluntarily 
returned to active duty is entitied to combine the percentage of both 
disabiUties in the recomputation of his retired pay under 10 u s e 
§ 1402(b), even though tiie section only provides for the member's return 
to his earUer retired status. For pursuant to Section 1402(d) his disabUity 
retired pay must be based upon the highest percentage of disabiUty 
attained whUe on active duty after retirement. Therefore, the member's 
disabiUty from war wounds continuing to exist upon his return to retired 
status is for inclusion in the "highest percentage" determination, 
notwithstanding the wounds did not render him unfit for active miUtary 
service. 51 Comp. Gen. 178 (1971). See also 48 Comp. Gen. 204 (1968); and 
47 Comp. Gen. 397 (1968). 

F. Finality of Disability 
Determination— 
Correction of Records 

1. In general—finaUty of findings 

A naval officer who, due to physical disabiUty, is placed on the permanent 
retired Ust as a result of the findings and recommendations of a Physical 
Evaluation Board and the approval of such findings and reconunendations 
by the Assistant Secretary of the Navy for Air is legally retired and his 
status caimot thereafter be changed retrospectively because of a mistake 
of fact or poor judgment on the part of the retiring authorities. 31 Comp. 
Gen. 296 (1952). See also 55 Comp. Gen. 961 (1976), concerning finaUty of 
correction board action. 

2. Effect of member's placement on temporary disabiUty retired Ust 

The placement of a member's name on the Temporary DisabiUty Retired 
List (TDRL) is not an act which can be chosen by the member and this 
status is not final untU under the provisions of 10 u.s.c. § 1201 the 
Secretary concerned takes additional action to fuialize the affected 
individual's status as a member of the service. Thus, considering the 
legislative purpose of 10 u.s.c. § 140la(f) retired pay received by a member 
because of placement in a TDRL status is riot retired pay as contemplated 
by 10 U.S.C. § 1401a(f). B-188244, Oct. 13,1977. 
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3. FinaUty of discharge 

The discharge of a Marine Corps officer under 10 u.s.c. § 1203 by direction 
of the Secretary of the Navy because of a physical disabiUty of less than 
20 percent, subsequently determined to have been 30 percent, may 
not—under the weU-established principle in Palen v. United States, 19 Ct. 
CI. 389 (1884) that an executed discharge by competent authority may not 
be revoked even though it is subsequentiy determined that such discharge 
should not have been issued—be considered as having been based on a 
mistake of law or manifest error. Therefore, the officer having been 
discharged is regarded as a civiUan and there is no authority for placement 
of the individual on the temporary disabiUty retired Ust under 10 U.S.C. 
§ 1202.40 Comp. Gen. 249 (1960). 

4. Substantial new evidence—^revocation of orders 

The use of the "substantial new evidence" rule which is available to revoke 
the retirement orders of the members in the absence of firaud, mistake of 
law, or mathematical miscalculation should be confined to actions taken 
either contemporaneously or a short period of time foUowing the effective 
date of a member's retirement, the correction of miUtary records remedy 
in 10 u.s.c § 1552 being more ^appropriate to remove an iryustice than 
extending the substantial new evidence rule. Therefore, the revocation of 
orders releasing members from active duty and placing them on the 
permanent retired list may not be improved either where knowledge of a 
member's hospitalization was known prior to the effective date of his 
retirement orders but action was delayed for 15 months, or where 
hospitalization information was not fiimished until 6 months after the 
retirement of a member and within 1 month of his death. 46 Comp. 
Gen. 671 (1967). See also 52 Comp. Gen. 797 (1973); and 40 Comp. 
Gen. 419 (1961). 

5. DisabiUty determination subsequent to release—^record correction 
action 

The retired pay of an Air Force officer retired effective April 1,1963, who 
by a correction of miUtary records is placed on the temporary disabiUty 
retired Ust as of March 31,1963, with entitiement to disabiUty retired pay 
effective April 1,1963, from which list he is removed on March 11,1968, 
properly was for computation under section 5(a)(1) and 5(a)(2) of the 
Uniformed Services Pay Act of 1963. The officer's entitiement to retired 
pay on April 1, 1963, did not occur by force of the Uniform Retirement 
Date Act, but by the action of the Secretary. The officer, therefore, was not 
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overpaid retired pay commencing October 1,1963, computed at 75 percent 
of the monthly basic pay of his grade fixed by the 1963 pay act. 48 Comp. 
Gen. 329 (1968). See also 42 Comp. Gen. 317 (1962); and 41 Comp. 
Gen. 597 (1962), 

6. Tax consequences of record correction action 

A correction of miUtary records under 10 use. § 1552 to show that a 
deceased officer had been retired for disabiUty and not years of service 
pursuant to 10 u.s.c. § 8911, created entitiement to a refimd of the income 
taxes withheld since section 104(a)(4) of the Internal Revenue Code of 
1954, as amended provides that disabiUty retired pay is not subject to 
federal income tax. The claim of the officer's widow for refund of taxes for 
the years derued by the Internal Revenue Service as barred by the 
appUcable statute of limitations may be aUowed as being a claim within 
the meaning of 10 use. § 1552(c) in view of Clyde A. Ray v. Uruted States, 
decided January 21, 1972 (197 Ct. CI. 1), m which the court held the 
plaintiffs claim was not for the refund of taxes but to effectuate the 
administrative remedy aUowed under 10 U.s.e. § 1552, and that shelter of 
income fi'om taxation is a "pecuniary benefit" fiowing from the record 
correction. 52 Comp. Gen. 420 (1973). 

7. Court order restraining discharge 

A certificate piirporting to discharge a member of the Naval Reserve on 
December 5,1961, which was not deUvered because of a court restraining 
order did not effect the member's discharge. The mere preparation of the 
instrument of discharge without deUvery did not terminate the miUtary 
status of the member who had been placed on the temporary disabiUty 
retired Ust on January 1, 1957, and paid retired pay until December 1,1961, 
when the payments were suspended. Therefore, upon transfer under 
orders dated January 8, 1964, from the temporary disabiUty retired list to 
the permanent disabiUty retired Ust with 40 percent disabiUty, effective 
November 7, 1961, the discontinuance of retired pay as of November 30, 
1961, not having terminated the member's status on the temporary 
disabiUty retired list and his transfer to the permanent disabiUty retired Ust 
being vaUd, he is entitied to disabiUty retired pay on and after November 7, 
1961, based on the disabiUty rating of 40 percent 43 Comp. Gen. 731 
(1964). 
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A. General Rule A fuUy executed retirement order, ff regular and vaUd, is final and can be 
reopened only upon a showing of fraud, mistake of law, mathematical 
miscalculation, or substantial new evidence or error. Hence, a member 
generaUy may not have original retirement orders suspended by new 
"retirement" orders based on service performed subsequent to original 
retirement Rather, if members are recaUed to active duty after retirement 
they simply become eUgible to elect recomputation of retired pay under 
the appropriate formula prescribed by 10 u.s.c. § 1402, unless they acquire 
a new retired pay status specificaUy authorized by provision of law. 
48 Comp. Gen. 99 (1968); B-185138, Dec. 6,1976; B-204055, May 17,1982. 

1. Active duty retirement 

Under 10 u.s.e. § 1331 members of the Reserve who reach age 60 and have 
the requisite years of creditable service may apply for and receive retired 
pay. Once a member has been granted retired pay under 10 u.s.e. § 1331, 
however, he or she may not be retained on active duty or in active service 
under 10use. § 676. B-222331, June 23,1987. 

2. Qualified for retirement but not retired 

A statute authorizing miUtary and naval reservists who are "qualified" for 
retirement to be "retained" in an active status and to receive credit "for aU 
purposes" for their subsequent service does not apply to reservists who 
have in fact been retired, since retirement orders are not subject to 
canceUation, and whUe retirees may be recaUed to active service from 
retirement, they cannot be retired and "retained" on active duty 
simultaneously. Hence, that statute provides no authority to pemUt a 
retired Navy Reserve officer who was recaUed to duty and who then 
performed 19 years active service to be "re-retired" anew on the basis of 
that additional service. 10 u.S.e. § 676. B-222860, Aug. 4,1986. 

B. Retired Grade 1. Active duty in higher grade after retirement 

An Army sergeant retired in grade E-6 upon his own ^pUcation under 
10 use. § 3914 and under orders recalling him to active duty in grade E-7, 
with his consent, serves only 7 months, 6 days of a 2-year period because 
of hardship. The member is entitied to the recomputation of his retired pay 
on the basis of the higher grade, for had he been retired at grade E-7 rather 
than released from active duty, he would have been eUgible under 10 use. 
§ 3961 to retire in that grade. 10 use. § 1402(a) prescribes the computation 
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of retired pay on the monthly basic pay of the grade in which a member 
would be eUgible to retire if retiring upon release from active duty 
performed subsequent to retirement Therefore, the sergeant's retired pay 
properly may be recomputed effective the day foUowing release from 
active duty on the monthly basic pay of grade E-7. 47 Comp. Gen. 289 
(1967). Compare 43 Comp. Gen. 442 (1963). 

2. Advancement on retired list—^reduction in pay effect 

The retired pay of enlisted members who serve on active duty after 
retirement imder 10 u.s.e. § 3914, which brings their retired pay 
recomputation within the purview of 10 use. § 1402(a), and vrtio then are 
advanced on the retired list pursuant to 10 u.s.c. § 3964, is not required to 
be recomputed under 10 u.s.e. § 3992 if a reduction of retired pay would 
result, urUess the member consents to the advancement Therefore, since a 
sergeant first class E-7 who is advanced on the retired list to the grade of 
warrant officer WO-1 would benefit by having his retired pay recomputed 
imder section 1402(a) and not section 3992, his advancement may be 
rescinded on the basis the advancement was contrary to his wishes. 
However, where it would be to the advantage of a member, also re-retired 
as a sergeant first class E-7, but advanced to the grade of major, to accept 
the advancement, the recomputation of his retired pay should be in 
accordance Avith section 3992. 51 Comp. Gen. 137 (1971). 

C. R e c o m p u t a t i o n l. Recomputation of retired pay for service performed after retirement 

Congress has enacted legislation to delete a statutory directive which 
previously prohibited retired miUtary and naval reservists fi^m receiving 
additional retirement benefits for active service performed upon a recaU to 
duty. Therefore, a retired Navy Reserve officer who was recaUed to active 
duty for an extended period may now elect to have her retired pay 
recomputed, with credit for the added service she performed, under the 
same statutory retired pay recomputation formulas generaUy appUcable to 
aU retired service members who perform periods of active duty foUowing 
then-retirement 10 use. § 1402. B-222860, Aug. 4,1986. 

2. Active duty for less than 2 years 

The retired pay of a service member who was immediately recaUed to 
active duty without a break in service for less than 2 years is computed 
according to 10 use. § 1402 to reflect the additional service, and is based 
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on the pay rate as prescribed in that statute. Colonel Wayne R. UUsnik, 
USA (Retired), 69 Comp. Gen. 141 (1989). 

3. Consumer Price Index changes 

a. On active duty for 2 years after retirement 

In recomputing retired pay under 10 u.s.c. §§ 1401a and 1402(a) for a 
member who served on active duty for 2 years subsequent to retirement, 
the Consumer Price Index changes should be reflected by increasing 
retired pay by only the percent that the ^pUcable base index exceeds the 
index for the calendar month immediately preceding the month in which 
the active duty pay rate upon which retired pay is based became effective. 
50 Comp. Gen. 232 (1970). Compare 44 Comp. Gen. 74 (1964), concerning 
quali^ing service. 

b. Disabled whUe on active duty after retirement 

An Army sergeant disabled during a period of service which commenced 
May 25,1966, subsequent to retirement on July 1, 1962, under 10 u.s.e, 
§ 3914 for length of service upon reversion to inactive status on the retired 
Ust effective March 15,1968, elected retired pay pursuant to 10 u.s.e. 
§ 1402(d), based on 60 percent disabiUty computed at rates prescribed in 
37 U.S.C. § 203(a), as amended by Pub. L. No. 90-207 (10 use. § 1401a) to 
provide a cost-of-Uving increase effective October 1,1967. His retired pay 
status comes within the purview of 10 use. § 1401a(c) entitling the 
member to an increase in retired pay to reflect the increase of 3.9 percent 
in the Consumer Price Index effective April 1,1968, adjusted pursuant to 
subsection (c) to the nearest one-tenth of 1 percent of the increase in the 
Consumer Price Index for January 1968 that exceeded the September 1967 
Index, or a 1.3 percent mcrease. 48 Comp. Gen. 204 (1968). See also 
51 Comp. Gen. 178(1971). 

4. Extraordinary heroism award 

An enUsted member of the uniformed services who subsequent to 
retirement under 10 use. § 3914 was recaUed to active duty, incurred a 
60 percent disabiUty and was awarded a 10 percent increase in retired pay 
based on the award of the Soldier's Medal, is entitied to recompute his 
retired pay under 10 u.s.c. § 1402. The member may not be paid the 
10 percent increase upon re-retirement, even though under 10 u.s.e. § 3914 
he would have been entitied pursuant to Formula C, 10 u.s.e. § 3991, to an 
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increase for extraordinary heroism in line of duty prior to retirement. The 
member's entitiement to retired pay upon re-retirement as under 10 u.s.c 
§ 1402, which permitted him to elect the most favorable formula for 
computing his retired pay (subsection (d)), but makes no provision 
whereby a member's recomputed retired pay may be increased for an act 
of heroism performed during a post-retirement period of active duty. 
52 Comp. Gen. 599 (1973). Compare 55 Comp. Gen. 701 (1976); 47 Comp. 
Gea 397 (1968). 

D. Inactive Military Service 
Performed Subsequent to 
Retirement 

1. Inactive service in another branch of Armed Forces 

The holding of a dual status as a retired member of the Regular Marine 
Corps and as a member of a state Air National Guard is incompatible in 
view of the conflicting responsibiUties of the two statutes, and an Air 
National Guard regulation which prohibits the enlistment in that 
organization of persons receiving retirement p£^ from any branch of the 
Armed Forces constitutes a complete bar to the vaUd Air National Guard 
enUstment of a retired Regular Marine Corps enlisted member. Tnerefore, 
the member's retired status was not terminated upon his purported 
enUstment in the Air National Guard, and he is entitied to retired pay 
except for those intervals when he received greater amounts in cormection 
with the Air National Guard service which may be considered as having 
been rendered in a de facto status. 40 Comp. Gen. 51 (1960). 

2. Resignation from retired status to quali^ for non-Regular retirement 

In view of the evidence of a congressional intent that the retirement 
benefits in 10 use. §§ 1331-1337 are appUcable only to Reserve members 
and former members not covered by any other retirement law, a retired 
Regular enUsted member of the Army in receipt of retired pay under 
10 use. § 3914, on the basis of at least 20 years of service but less than 
30 years of service, may not upon his own £^pUcation for discharge from 
the retired Ust quaUfy for retirement under 10 use. § 1331, even though he 
may meet the age and service requirements of the statute and that by 
reason of the discharge from the retired Ust, upon his own appUcation, he 
thereby loses his right to retired pay incident to miUtary service. 41 Comp. 
Gen. 458 (1962). 
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3. Regular army officer service in higher grade with Army National Guard 

To transfer retired Regular Army officers who have completed service as 
State Adjutants General or Assistant Adjutants General, and are federaUy 
recognized in their Reserve general officer grades, to the Retired Reserve 
would create the anomalous situation of having the officers on two 
separate retired Usts, namely the Regular Army retired list and the Retired 
Reserve Ust, a situation not within the contemplation of 10 use. 
§§ 1374(b), 3352(a), and 3375. Therefore, absent statutory authority to 
transfer and fix the rights of the transferred officers so as to make one 
retired status compatible with the other, the officers may not hold two 
retired statuses simultaneously. 47 Comp. Gen. 654 (1968). See also 
41 Comp. Gen, 118 (1961); B-163446, Mar. 8,1977. 

E. Characteristics of 
Retired Pay 

1. Advance payment of retired pay 

Retired pay is included within the definition ofpayin 37 use. § 101(21). 
Therefore, authority in 37 use. § 1006(h) to make payments up to 3 days in 
advance of a regular payday, of pay and aUowances to individuals under 
the jurisdiction of the Secretaries of the miUtary departments includes 
payments of retired pay. B-193772, Jan. 22, 1980. 

2. Waiver of retired pay 

Writ of garnishment of member's retired pay, issued pursuant to 42 u.s.c. 
§ 659, must be honored even though member has renounced Ms retired 
pay and it is not being sent to him by the government since he may not 
waive his right to such pay which continues to accrue even though it is not 
being sent to him by the goverrunent. B-196839, Apr. 24, 1980. 

3. Member's death 

A retired service member who disappeared and is beUeved drowned 
accrued no retired pay after the date he disappeared. Although his 
designated beneficiaries obtained a court decree declaring him dead, the 
decree did not estabUsh the date of death. Since retired pay accrues only 
wlule the service member Uves and the facts here indicate he drowned on 
or about the day he disappeared, the beneficiaries' claims for retired pay 
accrued subsequent to the date of his dis^pearance may not be aUowed. 
B-207841, July 20,1982. See also 62 Comp. Gen. 211 (1983); 66 Comp. 
Gen. 260 (1987); Chief Warrant Officer Glen N. Burbage, USCG (Retired), 
71Comp. Gen. 107(1991). 
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4. Forfeiture—criminal offense 

A retired Regular officer of the Marine Corps who is convicted of a 
criminal offense which requires forfeiture of office loses his office—in this 
case concealment, removal, or mutilation of records under 18 use. 
§ 2071—since the courts have held that a retired Regular officer continues 
to hold office after retirement. Since it j^pears that he has forfeited his 
office, continued payment of retired pay for that office raises serious 
doubt as to his entitiement and should be discontinued. Lieutenant 
Colonel OUver Nortii, USMC (Retired), B-236084, July 31,1989. However, 
Pub. L. No. 101-510, Nov. 5, 1990, amended 18 use. § 2071, effective 
January 1,1989, to provide that no retired officer of the Armed Forces of 
the Uruted States shaU be considered as holding an "office" of the United 
States for the purposes of this section. 

F. Persons Who Were Not 
Members Before 
September 1980 

1. Statutory amendments 

In 1980 Pub. L. No. 96^42 added section 1407 to titie 10 of the United 
States Code, and amended several other retirement statutes, to authorize a 
new method of computing retired pay for persons who first became 
members of the uruformed services after September 7, 1980. The retired 
pay of those members is to be based on a percent^e of a "retired pay 
base," which is the average monthly basic pay received by the member 
over 36 months, or in certain cases a lesser period of time. B-206107, 
Feb. 1, 1983. 

2. Erroneous payments of basic pay not included 

Erroneous payments of basic pay should not be included in the 
computation of a service member's retired pay base for purposes of 
computing his retired pay entitiement under 10 use. § 1407. Although that 
statute provides that retired pay base wiU be computed on basic pay 
"received" over a period of months of active duty, that is construed to 
mean only basic pay the member was legaUy entitied to receive. 62 Comp. 
Gen. 157 (1983). 

3. Period of unauthorized absence 

A period of unauthorized absence, for which a service member forfeits 
pay, generaUy should not be included in computing the member's retired 
pay base unless such period may also be included in the member's years of 
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service and thus the percentage multipUer (2-1/2 percent per year) used in 
computing retired pay. 62 Comp. Gen. 157 (1983). 

4. Demotiorts 

A service member's retured pay base, upon which his retired pay is 
computed, is an averz^e of basic pay he "received" on active duty over a 
period of months. Reductions in the basic pay received because of 
forfeitures and demotions must be included in computing the pay 
"received" to determine the retired pay base. 62 Comp. Gen. 157 (1983). 

5. Cost-of-Uving adjustment 

Cost-of-Uving a4iustments to miUtary retired pay under 10 use. § 1401a(b) 
which are based on the periodic cost-of-Uving acyustments made in civU 
service annuities also apply to miUtary retired pay computed on the new 
retired pay base system provided for by 10 u.s.c. § 1407. Partial 
cost-of-Uving adjustment imder 10 U.3.C. § 1401a(c) and (d) made in 
nuUtary retired pay when the member first becomes entitied to retired pay 
should be appUed to miUtary retired pay based on averaging of pay 
received under 10 u.s.c. § 1407 as long as it is reasonably possible to do so. 
The partial cost-of-Uving-adjustment provisions were enacted to apply to 
retired pay computed under the old system in which retired pay is based 
on a single specific rate of basic pay. However, there is no indication of 
legislative intent that they should not also be ^pUed to retired pay 
computed under the new retired pay base system. 62 Comp. Gen. 157 
(1983). 

The provisions of 10 u.s.c. § 1401a(e), appUcable to computation of retired 
pay, aUow the use of basic pay rates in effect on the day before the 
effective date of the rates of basic pay on which the member's retired pay 
would otherwise be based plus appropriate cost-of-Uving increases. This 
provision was enacted at a time when retired pay was computed only 
under the old system where it is based on a single specific rate of basic 
pay. However, there is no indication of legislative intent that it should not 
also ^p ly to the new system of basing retired pay on average of pay 
received over a period of months. Therefore, as long as it may reasonably 
be ^pUed under the new system, it should be ^pUed when advantageous 
to the retired member. 62 Comp. Gen. 157 (1983). 
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Pay for Military Service Performed 
Subsequent to Retirement 

G. Uruformed Services Former Spouses' Protection Act 

1. Compliance with state court order for alimony or chUd support 

Absent facial invaUdity of the court order, the goverrunent is not Uable 
with respect to any payments made in conformity with a state court order 
under authority of the Uniformed Services Former Spouses' Protection 
Act. Therefore, the Army is obUgated to apportion the miUtary retired pay 
of a retired officer in accordance with a Washington state court divorce 
decree. B-221190, Feb. 11, 1986. 
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Chapter 4 

Dual Compensation Restrictions 

Subchapter 
I—Retirement Status 

A. Exempt Status 1. Advanced to officer grade—^pre-1964 

EnUsted members of the uniformed services advanced on the retired Ust to 
an officer grade who did not hold an office within the meaning of the Dual 
Employment Act of 1894, upon repeal of that act by the Dual 
Compensation Act of 1964, do not become subject to the limitation of the 
1964 act because they were retired as enUsted members. However, shoxUd 
they serve on active duty as officers after retirement and be retired as such 
they may not remain exempt from the Urrutation. 44 Comp. Gen. 297 
(1964). 

2. Retired pay on enUsted grade 

A Navy enlisted man who was serving and retired in a chief warrant officer 
grade, but who receives retired pay on the basis of his enUsted status, does 
not by reason of the warrant officer grade have his rights or benefits as an 
enlisted man adversely affected so as to prevent him from coming within 
the exception in the Dual Employment Act of 1894 (5 u se . § 62) and is 
entitied to hold a civilian position. 42 Comp. Gen. 556 (1963). Current law 
is 5 U.S.C. § 5532. 

3. Enlisted status retention 

Army and Air Force enUsted members who may not be given appointments 
as officers in the Regular service, upon retirement for disabiUty in a higher 
temporary officers grade do not become retired officers of a Regular 
component and having retained their enlisted status, are not subject to the 
limitation in the Dual Compensation Act upon civiUan employment in the 
federal government. 44 Comp. Gen. 297 (1964). 

4. Warrant officer retired as enUsted 

Temporary warrant officers retired with pay computed on basis of erdisted 
status are regarded as retairung their enUsted status and exempt from the 
dual compensation restrictions even though retired in a warrant officer 
grade. 42 Comp. Gen. 556 (1963). 
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B. N o n - E x e m p t S t a tu s l. Warrant officer service 

Naval enUsted man who retired as warrant officer is a "retired officer" 
within meaning of 5 use. § 5532(b), and subject to dual compensation 
restrictions and his situation is different from that of an erUisted man who 
was retired and advanced on retired Ust to highest rank in which he served 
satisfactorily. B-159466, Aug. 8,1966. 

2. Temporary officer status 

Navy and Marine Corps enlisted members given temporary appointments 
as officers of the Regular Navy and the Regular Marine Corps and retired 
for years of service or for non-combat incurred disabiUty in their 
temporary officer status, are subject to the retired pay reduction provision 
of the Dual Compensation Act of 1964 whUe holding a civilian office in the 
federal government. 44 Comp. Gen. 297 (1964). 

3. Advancement to commissioned grade on retired list 

A retired enUsted man who is advanced on the retired Ust to the highest 
commissioned grade in which he served on active duty is subject to the 
dual compensation restrictions in effect at the time of his retirement. He is 
not entitied to the exemption from these restrictions granted to Reserve 
officers. B-136167, June 25,1985. 

4. Temporary coast guard officer status 

Coast Guard enUsted members who at the time of retirement are serving 
on active duty under temporary officer ^pointments in the Regular 
service and retired as such are regarded as retired officers of a Regular 
component and when employed in a civiUan position under the federal 
government are subject to the reduction in retired pay prescribed by the 
Dual Compensation Act of 1964. 44 Comp. Gen. 297 (1964). 

5. Service-cormected disabiUty retirement—pre-1964 

Regular officers retired for service cormected, but non-combat or 
noninstrumentaUty of war disabiUty and exempt under the Dual 
Employment Act of 1894, even though subject to the dual compensation 
restriction in the Economy Act of 1932, unless they are expressly exempt 
from the Umitation in the Dual Compensation Act of 1964, are subject to a 
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reduction in retired pay whUe employed by the federal government in a 
civilian positioru 44 Comp. Gen. 297 (1964). Current law is 5 use. § 5532. 

6. Nonappropriated fund activity—pre-1964 

Regular miUtary officer who was in a terminal leave status untU 
December 1,1964, and holding a nonappropriated fimd activity position on 
November 24,1964, is considered to be m an active duty status through 
November 30,1964, rather than in a retired status. Therefore, such officer 
is not entitied to the benefits of the savings provisions of the Dual 
Compensation Act of 1964, which permits continuation of exemptioris for 
members who were retired on the day prior to the effective date of the 
1964 Act 45 Comp. Gen. 180 (1965). 

C. Disabil i ty E x e m p t i o n l- Legislative history of exemption 

The conclusion that the exemption from reduction of the retired pay of a 
Regular officer when employed as a civilian by the federal goverrunent, 
^pUes only if the retirement was based on a disabiUty incurred as a direct 
result of armed conflict or was caused by an instrumentaUty of war in 
wartime, is justified on the basis of the legislative history of the provision. 
50 Comp. Gen. 480 (1971). 

2. Conclusiveness of service medical determination 

For purposes of establishing exemption from reduction in retired pay in 
the case of a retired Regular officer, determinations as to whether his 
disabiUty from irxjmy or disease incurred as a direct result of armed 
conflict or an instrumentaUty of war during war can only be made by the 
service firom which retired and neither the employing agency nor this 
Office has the authority to change that determination. 55 Comp. Gen. 961 
(1976). 

3. Disease from combat conditions 

To apply the exemption from reduction in retired pay of a Regular officer 
retired for disease as a direct result of armed conflict in Vietnam, due to 
the nature of combat operations in Vietnam and the difficulty of 
estabUshing that the inception of disease occurred whUe engaged in armed 
conflict, and affirmative administrative finding of a direct causal 
relationship between the disabiUty and the armed conflict wiU be accepted 
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urUess unreasonable or insufficientiy supported by the record. 48 Comp. 
Gen. 219 (1968). 

4. "0" percent disabUity ratings 

Despite Court of Claims decision in Mross v. United States, 186 Ct CL 165 
(1968), it is the view of this Office that a combat-related disabiUty which is 
of a type that would otherwise qualify a retired Regular officer for 
exemption, but was rated as 0 percent disabling, does not qualify him for 
exemption fi*om dual compensation restrictions since it was not a 
significant factor in officer's retirement. 50 Comp. Gen. 480 (1971). 
B-187230, Oct 19,1976. 

Subchapter 
II—Nongovernment 
Employment Not 
Covered 

A. Court-Appointed 
Attorneys 

Private attorneys appointed by the courts to represent indigent defendants 
and who receive compensation for such service may not have such service 
regarded as establishing an employer-employee relationship with the 
government so as to bring the individuals within the concept of holding a 
civiUan office with the contemplation of the dual compensation 
restrictions. 44 Comp. Gen. 605 (1965). 

B. United States Marine 
Corps Association 
(USMCA) 

A Regular Marine Corps officer employed as business manager of the 
United States Marine Corps Association whUe on the TDRL is not subject to 
the reduction in retired pay prescribed by the Dual Compensation Act of 
1964, the Association, a voluntary one obtaining revenue fi"om dues, 
investments and pubUcations of a periodical, is not under the jurisdiction 
of the Marine Corps nor is it a "non-^propriated fund instrumentaUty" of 
the United States notwithstanding that the positions of leadership and 
authority in the organization are held by Marine Corps officers. 45 Comp. 
Gen. 289 (1965). 

C. State Maritime 
Academies 

Since state maritime acadenues are estabUshed and organized imder the 
laws of the individual states, the instructors and employees of the 
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academies are neither E^pointed by, nor are theu: appointments approved 
by a federal official, retired Regular officers so employed would not hold 
an "office or position" within the meaning of the dual compensation and 
dual office limitations even though federal funds are aUocated to the states 
for the operation of the academies, such funds when intermingled with 
state funds lose theu: identity as federal funds. 42 Comp. Gen. 208 (1962). 

D. Federal Credit Union The employment of a retired Regular officer as manager, treasurer, or loan 
processor in a Federal Credit Union, with a membership that need not be 
composed of federal employees, would not hold an "office or position" 
under the Uruted States and would not be subject to the dual office and 
the dual compensation restrictions, for whUe orgaruzed under federal law 
and subject to federal supervision, a Federal Credit Union is not a 
goverrunent organization. 42 Comp. Gen. 208 (1962). Compare Captain 
Larry A. Fields, USAF (Retired), 67 Comp. Gen. 433 (1988), Subchapter HI, 
C.6, of this ch^ter. 

E. International 
Organizations 

Employment of retired miUtary officers by the United Nations and the 
World Health Organization, or other international organizations whose 
expenses are assessed against member nations, including the United 
States, and firom which funds the salaries of the positions are paid, would 
not contravene the dual office restrictions nor reqiure reduction in their 
retired pay, their employment not constituting employment by the federal 
government. 42 Comp. Gen. 208 (1962). 

F. Naval Academy Athletic 
Association 

The retired pay of a Regular naval officer employed by the Naval Academy 
Athletic Association (NAAA) is not subject to reduction under the Dual 
Compensation Act of 1964, since it appears that NAAA is a private voluntary 
association not estabUshed pursuant to any federal law or regulations and 
cannot be regarded as a nonappropriated fund instrumentaUty of the 
United States. 54 Comp. Gen. 518 (1974). 

G. Retired Senior 
Volunteer Program 

Retired Regular Army officer who accepted employment by commuiuty 
coUege to administer local Retired Senior Volunteer Program, which is 
funded by federal grant from ACTION, is not affected by dual 
compensation restrictions since such employment would not be in a 
''position" withm meanmg of that section. B-172318, Feb. 13, 1976. 
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H. Fee Basis Physicians A retired Regular Army officer placed on a roster of fee basis physicians to 
examine Armed Forces persormel does not occupy a "civilian" office and 
his retired pay is not subject to reduction after the first 30-day period for 
which he received fees, such physicians are serving under contract and 
not by ^pointment to a civiUan office or position and the fact that a 
limitation is placed upon the total fees any physician may receive for any 
day does not change the contractual relationship to that of 
employer-employee. 45 Comp. Gen. 81 (1965). 

I. Contract Concessionaire A retired Regular officer who is an active partner in enterprises which 
hold concession contracts with the government is not, as a contract 
concessionaire, regarded as an officer of the Uruted States or as holding a 
civiUan position under the government so as to be precluded by the 1894 
dual office act, 5 use. § 62, or the 1932 dual compensation law, 5 use. 
§ 59a, fi-om receiving retired pay. 39 Comp. Gen. 751 (1960). Current law is 
5u.s.c.§5532. 

J. Dental Services on 
Contractual Basis 

No proper basis exists for generaUy excluding federal retirees fi'om 
obtaining government contracts, and a dentist was not barred by conflict 
of interest considerations from providing services imder contract to the 
Coast Guard simply because he was a retired officer of the PubUc Health 
Service. B-215651, Mar. 15,1985. 

Subchapter 
III—Government 
Employment 

A. FuU-Time Employment i. TAPER" appointment 

A retired Regular officer who was given a "TAPER" appointment 
(temporary appointment pending estabUshment of a register) to a fuU-time 
civiUan position without time limit, imder which he was eUgible for 
within-grade increases and could be reassigned to any position to which 
his original ^pointment could have been made, is not a temporary 
employee so as to entitie him to the 30-day exemption from reduction in 
retired pay ^pUcable to temporary employment. 46 Comp. Gen. 366 
(1966). 
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2. Du:ector, CIA 

The compensation provisions s^pUcable to a retired Regular officer, 
z^pointed Director of the Central IntelUgence Agency under 50 u.s.c. § 
403(b)(2), which pemuts the officer to receive both retired pay, and the 
provisions of 5 u.s.c. § 5532(b) requiring reduction in retired pay are clearly 
inconsistent Therefore, under section 402(b) of the Dual Compensation 
Act, the provisions of 50 use. § 403(b)(2) are no longer in effect and the 
retired pay benefits for the Director are subject to the dual compensation 
restrictions. 44 Comp. Gen. 708 (1965). 

B. Leave-Without-Pay l. No reduction of retired pay 
Periods 

When a retired Regular officer whose retired pay is subject to a reduction 
by reason of fuU-time civilian employment is in a leave-without-pay status 
from his civilian position, no reduction of his retired pay is required for 
any day he receives no pay. 44 Comp. Gen. 266 (1964). 

2. Weekends within LWOP periods 

A retired Regular officer employed as a civiUan and subject to retired pay 
reduction, who is in a LWOP status is entitied to fuU miUtary retired pay for 
the Saturday and Sundays occurring before and after the LWOP period for 
whUe they do not involve any loss of civilian compensation, they do faU 
within *1;he ftiU calendar period" of civiUan employment prescribed by 5 
U.S.C. § 5532(b). 48 Comp. Gen. 152 (1968). 

3. Several periods of LWOP 

A retired Regular officer who is in a LWOP status on four separate 
occasions fi'om the civiUan position during a "fuU calendar period" within 
the phrase contained in 5 u.s.c. § 5532(a), is only entitied to fuU retired pay 
for the Saturday and Sunday that occurred within the LWOP periods, and no 
adjustment of retired pay is required before and after the other LWOP 

periods. 48 Comp. Gen. 152 (1968). 

4. Part of day on LWOP 

A retired Regular officer employed as a civiUan for the "fuU calendar 
period" May 1966, to April 1967, during which time he is subject to a 
reduction in retired pay, who is in a LWOP status 1 hour on a Friday and aU 
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of the foUowing Monday, is not entitied to fuU retired p£^ for the 
interverung Saturday and Sunday, the officer having received 7 hours 
civilian compensation for Friday is considered to have been in receipt of 
civiUan compensation for the day and since his LWOP status commenced 
the foUowing Monday, the Saturday and Sunday do not faU within a LWOP 

period. 48 Comp. Gen. 152 (1968). 

5. 31st day of month 

A LWOP status on the 31st day of a month does not entitie a retired Regular 
officer, employed as a civiUan and subject to a reduction in retired pay, to 
an additional amount of retired pay. Since miUtary retired p£^ accrues on a 
monthly basis (computed as if each month had 30 days), no retired pay 
accrues on the 31st day of any month; therefore, the officer accrued a fuU 
month's retired pay for the month, whether or not he was on LWOP status 
on tiie 31st of the month. 48 Comp. Gen. 152 (1969). 

C. Nonappropriated and 
Appropriated Fund 
Activities 

1. Appropriated vs. office or position 

Determination of the appUcabiUty of dual compensation restriction in 59 
use. § 59a (now 5 u.s.c. § 5532) is not whether the compensation is paid 
for appropriated funds, per se, but whether the position is an office or 
position "under the United States Government." 42 Comp. Gen. 73 (1962). 

2. Termination of pre-1964 election 

A retired Regular officer who was employed as a civilian in a 
nonappropriated fund activity elected to remain in the status he occupied 
on November 30,1964, that of an employee of a nonappropriated fund 
instrumentaUty entitied to fuU retired pay. Upon change of employer 
designation from a non^propriated to an appropriated ftmd activity, the 
election ceased to operate on the date the civiUan salary of the officer 
became payable from ^propriated funds. 45 Comp. Gren. 194 (1965). 
Compare B-161277, July 7,1967. 

3. Federal Reserve—Board of Governors 

In Denkler v. United States, 782 F.2d 1003 (Fed. CU. 1986), the Court of 
Appeals for the Federal Circuit held that miUtary retirees were exempt 
from the restrictions of 5 u.sc. §§ 5531 and 5532 when employed by the 
Board of Governors of the Federal Reserve System because the Board is a 
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nonappropriated fund activity. The ComptroUer General wiU foUow the 
court's judgment and overrules the prior contrary administrative decision 
in Lieutenant Colonel Robert E. Frazier, USA (Retired), 63 Comp. Gen. 123 
(1983). MiUtary retirees employed by the Federal Reserve Board who were 
not plaintiffs in the Denkler Utigation may be aUowed refunds of amounts 
previously deducted from their retired pay, subject to the 6-year limitation 
period prescribed by 31 u.s.c. § 3702(b). Lieutenant Colonel Ralph E. 
Marker Jr., USA (Retired), 67 Comp. Gen. 436 (1988). 

4. Federal Deposit Insurance Corporation (FDIC) 

A retired Army Ueutenant colonel employed by the Federal Deposit 
Insurance Corporation (FDIC), whose compensation is derived from 
assessments on banks, is not thereby exempt from the dual compensation 
restrictions of 5 u.s.c. §§ 5531, 5532. The FDIC is a government corporation 
owned or controUed by the United States and thus is one of the entities 
SpecificaUy enumerated in the definition of positions subject to dual 
compensation reductions in subsection (b) of 5 u.S.c. § 5532. Because the 
Federal Deposit Insurance Corporation is authorized to borrow from tiie 
Treasury and pledge the fuU faith and credit of the Uruted States to the 
payment of its obUgations it is not separated from general federal revenues 
so as to be a nonappropriated fund instrumentaUty as that term was used 
in Denkler v. United States, 782 F.2d 1003 (Fed. Cu:. 1986). Lieutenant 
Colonel Claude V. HaU, USA (Retired), B-236399; B-238303, May 29, 1991. 

5. Office of the ComptroUer of the Currency (coc) 

A retired Air Force Colonel employed by the Office of the ComptroUer of 
the Currency (coc), whose compensation is derived from assessments on 
banks, holds a position in the executive branch and is not thereby exempt 
from the dual compensation restrictions of 5 u.s.c. §§ 5531, 5532. The coc 
is a bureau within the Department of Treasury and the ComptroUer 
performs his duties under the general direction of the Secretary of the 
Treasury. Because the coc is within an agency funded by appropriated 
funds it is not separated from general federal revenues so as to be a 
nonappropriated fund instrumentaUty as that term was used in Denkler v. 
United States, 782 F.2d 1003 (Fed. Cfr. 1986), m exempting employees of 
certain rionappropriated fund instrumentaUties from dual compensation 
reductions. Colonel JUnmy C. fficks, USAF (Retired), B-236399; B-238303, 
May 29,1991. 
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6. National Credit Union Administration 

A retired Air Force officer employed in a civiUan position with the 
National Credit Uruon Administration (NCUA) is not exempt from the dual 
compensation restrictions of 5 U.S.C. §§ 5531, 5532, on the basis of the 
court's decision m Denkler v. United States, 782 F.2d 1003 (Fed. Cir. 1986). 
There the court found that positions with the Federal Reserve Board are 
not covered by the dual comi>ensation restrictions because the Federal 
Reserve Board is a "nonz^propriated fimd" instrumentaUty and the only 
such instrumentaUties covered by the law are those of tiie Armed Forces. 
The National Credit Uruon Administration is an executive agency of the 
federal government which assesses member credit imions for fimds which 
it uses to pay its ejq^enses and its employees' salaries. Although these 
funds are coUected as assessments from credit unions, they are required 
by law to be deposited in the Treasury and are spent by the Administration 
under statutory authority constituting a continuing Expropriation; 
therefore, they are considered "appropriated funds," and the NCUA is not 
a nonappropriated fund instrumentaUty for purposes of the dual 
compensation restrictions. Captain Larry A. Fields, USAF (Retired), 67 
Comp. Gen. 433 (1988). 

7. Office of Civilian Radioactive Waste Management 

A retired Army officer employed in a civiUan position with the Office of 
CiviUan Radioactive Waste Management, Department of Energy, is not 
exempt from the dual compertsation restrictions of 5 us.c §§ 5531 and 
5532 on the basis of the court's decision in Denkler v. Uruted States, 782 
F.2d 1003 (Fed. Cur. 1986), to tiie effect that positions with the Federal 
Reserve Board are not covered by those restrictions because the Board is 
a "non-appropriated fund instrumentaUty." The Department of Energy 
coUects fees from corporations which generate nuclear waste, and it uses 
those funds to pay the salaries of the employees of the Office of CiviUan 
Radioactive Waste Management. However, the funds are required by law 
to be deposited in the Treasury and are spent by the Department of Energy 
under statutory authority constituting a continuing ^propriation; 
therefore, they are considered "^propriated fimds;" and the Office of 
CiviUan Radioactive Waste Management is not a "non-appropriated fund 
instrumentaUty" for purpose of the dual compensation restrictions. 
Lieutenant Colonel Ralph E. Marker, USA (Retired), 67 Comp. Gen. 436 
(1988). 
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D. JROTC Instructors 1. Exemption 

The employment of retired miUtary members as administrators of 
instructors in a JROTC program under 10 u.s.c. § 2031, by a secondary 
school that is an instrumentaUty of the unincorporated territory of the 
government of Guam, is not prohibited employment under the dual pay 
and dual employment provision, 10 u.s.c. § 2031(d) prescribing the basis 
for payment to the members as being an exception to the dual 
compensation restriction. 48 Comp. Gen. 796 (1969). 

2. General schedule appointment Urrutation 

Retired Regular officers employed as administrators and instructors in a 
JROTC program at an Indian high school funded by the federal 
government are required to be paid under 10 u.s.c. § 2031(d)(1). However, 
if employment in that capacity is under a General Schedule appointment 
with CivU Service approval, any payments made thereunder are subject to 
dual compensation reduction. 53 Comp. Gen. 377 (1973). 

E. Intermittent 
Employment 

1. Intermittent defined 

The term "intermittent employment" refers to occasional employment as 
distinguished from regular continuous employment. 35 Comp. Gen. 90 
(1955). 

2. Intermittent vs. regular 

Intermittent employment vs. regular employment is not dependent on 
whether tlie employee's job description is classified as part time. For 
purposes of 30-day exemption, intermittent empIojTuent ends when 
employee begins to perform a regular tour of duty. B-162225, Sept. 18, 
1967. 

3. Two government agencies—excepted appointment 

A retired Regular officer employed by two government agencies as a 
civiUan consultant under excepted appointment—intermittent, a 1-year 
^pointment in fiscal year 1969, which was extended for a year, and 
another £^pointment in fiscal year 1970 with no time limitation, would, if 
only one appointment were involved, be entitied to be exempt from 
reduction of retired pay for not more than the first 30-day period for which 
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he received compensation regardless of the fiscal year in which the 
^pointment was made or the services performed. 52 Comp. Gen. 189 
(1971). 

4. Two or more intermittent z^pointments 

Where two or more intermittent appointments are involved, the exemption 
appUes to the first 30 days of work in each fiscal year during which the 
retired Regular officer received civiUan pay, but an officer who worked 
less than 30 days under both appointments in each fiscal year is not 
subject to a reduction of retired pay. 51 Comp. Gen. 189 (1971). Current 
law is 5 U.S.C. § 5532. 

5. Re^pointment to same position 

Where a retired Regular officer consultant receives a second intenruttent 
appointment, even though an entire fiscal year has intervened since the 
expiration of the consultant's previous intermittent appointment, he is not 
entitied to an additional 30-day exemption from reduction in retired pay if 
the second E^pointment E^pears to be only a renewal of the initial 
appomtment. 55 Comp. Gen. 1305 (1976). 

6. Excepted E^pointment conversion 

Where a consultant appointment conversion for retired Regular ofBcer is 
merely a continuation or an extension of a previous excepted 
£q3pointment, it is not a "new Eqjpointment" for purposes of applying the 
multiple ^pointment rule of 5 use. § 5532(c)(2)(U), but is, instead, a 
routine persormel action and he is not entitied to an additional 30-day 
exemption. 55 Comp. Gen. 1305 (1976). 

F. T e m p o r a r y E m p l o y m e n t l. Two temporary appointments—30-day exemption 

A retired Regular officer is employed by a Member of Congress under two 
temporary appointments not in same fiscal year is entitied to an 
exemption from a reduction in retired pay for the first 30-day period for 
which he receives a salary under each temporary, part-time, or 
intermittent appointment, when the E^pointments are not made during the 
same fiscal year. 45 Comp. Gen. 559 (1966). 
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Subchapter IV—Pay 
Reduction and 
Refunds 

2. Work on 1990 census 

Pub. L. No. 101-86, dated August 16,1989, suspended for an aggregate 
period of 6 months the dual compensation laws for Regular retired officers 
who were given temporary j^pointments on or after that date to work on 
the 1990 census. Pub. L. No. 101-86 further provided, however, that if the 
^pointee's retired pay was being reduced immediately before being 
placed in the temporary position the 6-month exemption would not ^ply. 
Thus, a retired officer who was originally appointed to a temporary 
position with the Census Bureau prior to August 16,1989, and whose 
retired pay was subject to reduction prior to that date, is not entitied to the 
exemption even though his pay erroneously was not being reduced prior 
to that date and his position was changed after August 16,1989. M^or 
John E. Harris, usMC (Retired), 71 Comp. Gen. 409 (1992). 

A retired member who held a temporary z^pointment with the Census 
Bureau before the effective date of Pub. L. No. 101-86, which provided for 
a 6-month exemption from the Dual Compensation Act for members 
appointed to temporary positions with the Bureau on or after the effective 
date of the law, does not qualify for the 6-month exemption. Colonel 
Amilcar Vazques, USMC (Retired), B-244417, July 1,1992. 

A retired member who was employed by the Census Bureau in a 
temporary position and, after resignation from that position, was 
appointed to another temporary position with recognizably different 
duties and responsibilities from the original position is entitied to the 
30-day exemption from dual compensation restrictions under 5 use. 
§ 5532(d)(2). Colonel Amilcar Vazques, USMC (Retired), B-244417, July 1, 
1992. 

A. Dual Compensation Act 
of 1964 

l.CPI base figure 

Section 5532(b) of titie 5, United States Code, which prescribes that the 
percentage mcreases to reflect changes in the Consumer Price Index shall 
£^ply to the $2,000 of retired pay not subject to reduction contemplates 
only one base figure for any given period to which cost of hving 
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percentage increases will apply cumulatively. Thus, the 3.7 percent 
increase effective December 1,1966, establishes the new basic figure of 
$2,074 as the amount of retired pay exempted from reduction. Therefore, 
45 Comp. Gen. 164, is overruled. 46 Comp. Gen. 549 (1966). 

2. VA compensation—pay reduction adjustment 

A member whose retired pay is reduced while he is employed in a civiUan 
government capacity, and who later becomes entitied to Veterans 
Administration compensation because of service-connected disabiUty 
waives that portion of retired pay necessary to qualify for VA compensation 
since veterans' benefits are not subject to the dual compensation law. 
Acyustments must also be made in amounts computed for reduction 
purposes during the period between the date of waiver submission and the 
determination to aUow the member the fiill monetary benefit of the waiver. 
55 Comp. Gen. 1402 (1976). See also 63 Comp. Gen. 123 (1983), which 
however, was overruled by Lieutenant Colonel Ralph E. Marker, Jr., USA 
(Retired), and others, 67 Comp. Gen. 436 (1988). 

3. VA compensation—amount of reduction 

Retired members of the uniformed services are required by law to waive 
their mihtary retired pay in an amount equal to any veterans disabiUty 
compensation they receive. The waiver of miUtary retired pay is to be 
based on the amount of disabiUty compensation which the retiree is 
actuaUy entitied, as determined and paid by the Veterans Administration. 
Hence, in the case of a retired Marine Corps sergeant who was paid 
veterans disabiUty compensation at a reduced rate, as atljudicated by the 
Veterans Administration due to his concurrent receipt of civU service 
disabiUty compensation, the waiver of miUtary retired pay is to be based 
on the reduced rate of the veterans compensation actuaUy paid rather than 
the fuU rate that might otherwise have been payable. B-222852, Apr. 28, 
1987. 

4. VA compensation—^retroactive entitiement 

A retired Regular Air Force officer employed in a federal civiUan position 
whose retired pay was subject to reduction under the Dual Compensation 
Act, 5 use. § 5532, was advised by the VA on February 23,1978, that he was 
entitied to VA disabiUty compensation retroactive to June 26,1977, filed a 
waiver of retired pay with the service department, pursuant to 38 use. 
§ 3105, on March 3, 1978. Waiver of retired pay upon notification of 
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entitiement to VA compensation is effective from the earUest date of 
entitiement to VA compensation; but the additional amount due is payable 
as VA compensation, and not retired pay. 55 Comp. Gen. 1402 (1976), 
modified. 58 Comp. Gen. 622 (1979). 

5. CiviUan armual leave credit 

A retired Regular officer subject to a retired pay reduction under 5 use. 
§ 5532, and ineUgible for the miUtary leave granted reservists and National 
Guard members when ordered to 2 weeks of active duty, is entitied to 
receive a lump-sum payment for civilian annual leave or to elect to have 
the leave remain to his credit until his return from active duty since 5 u.s.c. 
§ 5532, authorizes active duty in the Armed Forces for civiUan employees 
without separation. 49 Comp. Gen. 444 (1970). 

6. Leave credit limitation 

If the retired officer elects a lump-sum leave payment, should he return to 
his civiUan position prior to the expiration of the period covered by the 
payment, he wiU be subject to the same acljustment required in the case of 
reemployment foUowing a separation—the refund of an amount equal to 
the unexpired period. 49 Comp. Gen. 444 (1970). 

7. Retired pzy reduction—1 hour civilian pay 

Notwithstanding that a retired Regular officer is employed by a 
nonappropriated fund instrumentaUty only intermittentiy as a flight 
instructor on an hourly basis with no guaranteed minimum, he is subject 
to 5 U.S.C. § 5532, requiring the reduction of a fuU day's retired pay if the 
officer receives any compensation for that day, even as Uttie as pay for 
1 hour as a fUght instructor. Absent recognition of fi:actional parts of a 
day's retired pay, such pay may not be equated with hours of work in a 
position for which an office is paid a salary for less than a fiiU day or at an 
hourly rate. 47 Comp. Gen. 185 (1967). 

8. Retired pay reduction—state community property law 

The dual compensation provisions in 5 us.c. § 5532 reduce the retired pay 
entitiements of retired officers of Regular components who are employed 
in civiUan positions with the federal government The fact that under a 
state community property law the spouse of the retiree is considered to be 
entitied to part of the retired pay does not permit that part of the member's 
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retired pay to be excluded firom dual compensation reduction since federal 
law controls payment of such pay. 59 Comp. Gen. 470 (1980). 

9. Reduction not required 

Although the civilian position held by a retired Regular officer in a 
nonappropriated fund activity is a poation subject to the reduction of 
retired pay prescribed by 5 u.s.c. § 5532(b), a reduction is not required in 
the officer's retired pay where the reduction would exceed the amount the 
officer receives from his civilian employment. 50 Comp. Gen. 604 (1971). 

B, Civil Service Reform Act i. Relation to 1964 Act 
of 1978 

The provisions of 5 u.s.c. § 5532(a) and (b), prescribing a formula for the 
reduction of the mihtary retired pay of retired Regular officers employed 
in civiUan capacity with the goverrunent, are derived fi:om the Dual 
Compensation Act of 1964. The provisions of 5 u.s.c. § 5532(c), on the 
other hand, are derived from the Civil Service Reform Act of 1978, and 
impose a pay Umitation on aU retired mihtary persormel, both Regular and 
Reserve, making them subject to an absolute maximum rate of combined 
civilian salary and miUtary retired pay equal to the rate payable for Level V 
of the Executive Schedule. 61 Comp. Gen. 604 (1982). 

2. Computation of reduction 

The reduction of miUtary retired pay required under the dual 
compensation restriction imposed by 5 use. § 5532(c) involves a 
determination of the amount by which the combined rate of retired pay 
plus federal civiUan salary exceeds the rate of basic pay prescribed for 
Level V of the Executive Schedule. The retired pay is reduced by the 
amount, subject to a provision that the remainder must at least be equal to 
the cost of the retiree's participation in any survivors benefits program or 
veterans insurance program. 61 Comp. Gen. 221 (1982). 

3. No refunds 

Subsection 5532(c) of titie 5, U.S. Code, requires that combined miUtary 
retired pay plus federal civilian salary not exceed the rate of p j^ for Level 
V of the Executive Schedule for any "pay period." Hence, the amount of 
the retired pay reduction required for any given ps^ period may not be 
refunded to a retiree even though the retiree's combined retired pay and 
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civiUan salary for the entire year may be less than the annual pay 
prescribed for Level V of the Executive Schedule. 61 Comp. Gen. 221 
(1982). 

4. Intermittent employment 

Subsection 5532(c) of titie 5, United States Code, requires that combined 
miUtary retired pay plus federal civiUan salary not exceed the rate of basic 
pay for Level V of the Executive Schedule for any "pay period." The term 
"pay period" means the biweekly pay period fixed under titie 5 for civiUan 
employees, whether employed full time or intermittentiy. Hence, the 
nuUtary retired pay of a retired Army officer employed intermittentiy as a 
civiUan consultant is subject to reduction each biweekly pay period in 
which the amount of his combined retired pay and civiUan salary exceeds 
the biweekly rate of pay prescribed for Level V of the Executive Schedule. 
61 Comp. Gen. 604 (1982). 

5. Bonuses—reemployed annuitants 

A pi^rment characterized as a bonus made to a retired member of a 
uniformed service employed by the government which is awarded by 
raising his rate of pay temporarily must be included in computing the 
reduction in retired pay required by 5 us.c. § 5532(c) where cognizant 
authorities have concluded that there is no statutory authority for the 
payment of bonuses and the payment is treated as basic pay for other 
purposes. 69 Comp. GerL 388 (1990) is overruled. Captain MUton D. Beach, 
USN, (Retired), 70 Comp. Gen. 641 (1991). 
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Against Payment of Retired Pay 

Subchapter 
I—Constitutional 
Prohibition Against 
Foreign Employment 

A. Direct Government 
Employment 

1. Salary as an emolument 

The payment of a salary for employment by a foreign government is an 
"emolument" from a "foreign state," the acceptance of which by one who 
holds an office of profit or trust under the United States is prohibited 
under the Constitution without the consent of Congress. B-154213, 
Dec. 28,1964. 

2. Retired pay to be withheld in amount equal to emoluments from foreign 
government 

Retired Regular members prohibited under the Constitution from 
employment by a foreign government without congressional consent are 
subject to withholding of their retired pay in an amount equal to the 
amoxmts received from the foreign government. What constitutes amounts 
received in employment by the government must be given its broadest 
possible scope and apphcation in determining the amount which is subject 
to withholding. When the retired pay exceeds the amount received from 
this employment, only the amount received from the foreign government 
should be withheld from the member's retired pay. B-178538, Oct 13,1977. 

No specific sanction is authorized in section 509 of the Foreign Relations 
Authorization Act for Fiscal Year 1978 with respect to a retired member 
who accepts employment and compensation therefor from a foreign 
government without ^proval. However, substantial effect is given to the 
prohibition in Article I, section 9, clause 8 of the Constitution by 
withholding a member's retired pay in an amount equal to that received 
from the foreign government. Has is based on the view that the 
emoluments received by the retired member are received on behalf of the 
United States. B-193562, Dec. 4,1979. Current authority is 37 u.s.c. § 908. 
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3. "Emoluments" given broad interpretation 

The prohibition against receipt of emoluments "of any kind whatsoever" 
from a foreign government by a retired member of the uniformed services 
includes forms of compensation other than salary, such as free 
transportation, household goods shipments, housing allowance, etc., 
which should be fairly valued considering the actual value of the 
emolument received. 58 Comp. Gen. 487 (1979). 

4. Pub. L. No. 95-105 granting consent of Congress to foreign employment 

Consent of Congress to acceptance of foreign civil employment by officers 
of the United States required by the Constitution cannot be retroactively 
applied to the retirement pay withheld from an officer for a period he was 
employed by a foreign state without such consent which occurred prior to 
the effective date of the Act Such consent conditioned upon the ^proval 
of the Secretary of State and the Secretary of the service concerned is orUy 
effective prospectively from the date granted and may not be made 
retroactively to authorize employment and compensation received before 
the approval is granted. 58 Comp. Gen. 487 (1979). See also B-175166, 
Apr. 7, 1978. 

Based upon the history of section 509 of the Foreign Relations 
Authorization Act for Fiscal Year 1978 (now 37 use. § 908) an individual 
who was employed by a foreign government when that provision was 
enacted is not required to refund amounts paid by the foreign govenmient 
once approval to accept employment and compensation from the foreign 
government is given under that section. A member's monthly retired pay 
may be reinstated. This is the case even though amounts of retired pay 
previously withheld from the member do not equal that received from the 
foreign government, since Congress intended that retired pay of these 
retirees be resumed on £5)proval. B-193562, Dec. 4,1979. 

Congressional consent required by Article I, section 9, clause 8 of the 
Constitution for a retired Regular officer of a uniformed service of the 
United States to accept employment and comper\sation therefor from a 
foreign government was granted by section 509, Pub. L No. 95-105 (now 37 
u.s.c. § 908) subject to approval of the employment by the Secretary 
concerned and the Secretary of State. This approval authority operates 
only prospectively. Thus, a retired Regular ofBcer accepting employment 
with a foreign government prior to receiving z^proval of both Secretaries 
is subject, in accordance with 58 Comp. Gen. 487 (1979), to collection 
from his retired pay of amounts received from the foreign employment for 
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the period of employment prior to the z^proval being granted. B-198557, 
July 17,1980. 

5. Amount of retired pay to be withheld 

When approval of the employment is obtained from both of the Secretaries 
concerned as provided by Pub. L. NO. 95-105 (now 37 us.c. § 908) future 
employment and earnings are authorized and further collection of 
amounts due for unauthorized employment is not required. However, to 
the extent that retired pay was paid during the period of unauthorized 
employment it must be collected from the individual. The reason for that 
rule is that retired pay should not be paid during a period of unauthorized 
employment except to the extent that pay from employment by a foreign 
goverrunent is less than retired pay. If retired pay was erroneously paid 
during this period, it must be collected even though the foreign 
employment is subsequentiy ^p roved because ^ p r o v a l generally may not 
be retroactive. 61 Comp. Gen. 306 (1982). See also B-178538, Oct 13,1977. 

6. Reserve members 

The authority for Armed Forces Reserve members, active or retired, to be 
employed by foreign governments and instrumentaUties of foreign 
governments when approved by the Secretary concerned is 10 U.S.C. § 1032, 
(repealed in 1977) enacted to overcome the constitutional prohibition 
against acceptance of foreign emoluments by persons holding offices 
under the United States. 41 Comp. Gen. 715 (1962). Current authority is 
37 U.S.C. § 908. 

7. Regular vs. reserve status 

A Regular Air Force enlisted member, retired for years of service and who 
becomes a member of the United States Air Force Reserve (inactive) on 
retirement, does not lose his "Regular" status, since it is the law under 
which retired which determines a member's status on the retired hst. 
Therefore, he holds an "office" within the meaning of the constitutional 
prohibition against employment by a foreign goverrunent B-159945, 
Jan. 30,1967. 

8. Foreign goverrunent subdivision 

A retired Regular enhsted member of the Coast Guard employed as a 
teacher by the state of Tasmania, Austraha, is regarded as holding an 
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"office of profit and trust" after retirement as those terms are used in the 
United States Constitution, so that the acceptance of salary for 
employment with the state of Tasmania, which is considered a "foreign 
state" comes within the constitutional prohibition. 44 Comp. Gen. 130 
(1964). 

9. Fleet reserve 

Since an enlisted member of the Navy who is transferred to the Fleet 
Reserve and receives retainer pay continues to be subject to call to active 
duty, a Fleet reservist who accepts employment with a foreign 
goverrunent, without the consent of Congress, must be regarded as 
holding an "office" within the meaning of Article I, section 9, clause 8 of 
the United States Constitution, prohibiting the acceptance of emoluments 
from a foreign state. 44 Comp. Gen. 227 (1964). 

B. Indirect Government 
Employment 

1. Instrumentahty of foreign government 

A retired Regular officer who claims to be employed by an 
American-based firm and receives a civihan salary from that firm, but 
where records shows that such firm is merely a conduit whereby he is 
detailed by that firm to work for an instrumentaUty of a foreign 
goverrunent, the acceptance of salary for such employment comes within 
the constitutional prohibition. While lacking penalty, such provision will 
be given effect by withholding from member's retired pay an amount equal 
to the foreign salary received in violation of the Constitution. 53 Comp. 
Gen. 753 (1974). 

The prohibition against an officer of the United States accepting presents, 
emoluments, office, etc., fi'om a foreign government without the consent 
of Congress in Article I, section 9, clause 8, of the United States 
Constitution, and 37 u.s.c. § 908, is ^phcable to a retired member of the 
U.S. Marine Corps, who, under an employment agreement with a domestic 
corporation, serves as an instructor for, and is subject to the supervision 
and control of the Royal Saudi Navy, which is the source of the funds for 
his salary and other emoluments. Since he has not received the required 
congressional consent, his mihtary retired pay must be withheld, 65 Comp. 
Gen. 382 (1986). Affirmed by Meyor Stephen M. Hartnett, USMC (Retired), 69 
Comp. Gen. 220(1990). 
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2. Instrumentahty vs. autonomy 

Employment of a retired Regular officer as a professor of engineering in 
the Engineering School of the University of Sao Paulo in Brazil, would not 
be prohibited under the Constitution if his rights and benefits under a 
contract of employment would accrue solely by virtue of that contract and 
would not be subject to review or question by or on behalf of any Brazihan 
government official and the autonomy of the university was not 
termmated. B-152844, Dec. 12,1963. 

3. Employee of professional corporation 

Retired Marine Corps officers who are attorneys either employed by or "of 
counsel" to a law firm incorporated in \^j^inia as a professional 
corporation may not serve as legal counsel for the Office of the Saudi 
Military Attache, an instrumentahty of a foreign government, without 
obtaining the consent of Congress as required for officers of the United 
States. Article I, section 9, clause 8 of the U.S. Constitution and 37 u.3.c. 
§ 908. Under Virginia law an attorney's professional relationship with his 
chents remains unchanged notwithstanding the existence of a professional 
corporation and does not exempt Virginia attorneys from obtaining the 
reqmred consent B-217096, Mar. 11,1985. 

4. Employer-employee test 

In determining the existence of an employer-employee relationship 
between a retired member and a foreign government or instrumentahty 
thereof, the common-law rules of agency will be appHed in order to 
determine whether such instrumentahty has the right to control and direct 
the employee in performance of his work and manner in which work is to 
be done. 53 Comp. Gen. 753 (1974). 

C. Nonemployment 
Payments From Foreign 
Governments 

1. Damages for ir\juries 

Acceptance of armuity payments made by the German government to a 
United States employee as damages for iryuries inflicted by the Nazi 
regime while he was a former citizen and pubhc official of Germany does 
not violate Article I, section 9, clause 8 of the Uruted States Constitution 
prohibiting the acceptance by goverrunent employees of any presents, 
emolument, etc., from a foreign state. 34 Comp. Gen. 331 (1955). 

Page 5-6 GAO/OGC-95-23 MPLM—Retired Pay 



Chapter 5 
Constitutional and Statutory Prohibition 
Against Payment of Retired Pay 

2. Rewards 

The reward monies paid for contraband articles seized by the Repubhc of 
Columbia acting upon information furnished by an Air Force officer while 
temporarily attached to the Colombian Air Force are payable not to the 
officer but to the United States pursuant to the principle of law that the 
earnings of an employee in excess of his regular compensation gained in 
the course of, or in cormection with, his service belong to the employer. 
Even if the United States were not entitied to the reward, its acceptance by 
the officer is precluded, absent congressional consent, by Article I, section 
9, clause 8 of the United States Constitution, which prohibits acceptance 
by pubhc officers of presents, emoluments, office, or titie "of any kind 
whatever," from a foreign state. The reward constitutes an "emolument." 
49 Comp. Gen. 819 (1970). 

3. Pensions 

An individual who is in receipt of a World War H pension fi-om the British 
goverrunent and who is appointed as a court crier in a United States 
district court with regularly prescribed duties and compensation fixed by 
law and payable from impropriated funds is regarded as a person holding 
an office of profit or trust within the meaning of Article I, section 9, clause 
8 of the United States Constitution, so as to preclude the payment of 
compensation concurrentiy with the receipt of an emolument from the 
British government without the consent of Congress. 37 Comp. Gen. 138 
(1957). 

D. Foreign Citizenship and 
Residence 

1. Foreign citizenship 

a Fleet reservist 

A member of the Fleet Reserve who becomes a citizen of a foreign 
country, either after transfer to the Fleet Reserve or transfer to the retired 
list, is regarded as having taken a voluntary action inconsistent with his 
oath of allegiance to the United States so as to warrant termination of 
retainer or retired pay. 44 Comp, Gen. 227 (1964). 

b. Regular er\listed 

A retired Regular enlisted member who loses his United States citizenship 
when he acquires citizenship in a foreign country has taken a volimtary 
action so inconsistent with his oath of allegiance to the United States and 
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Status as a member of the Armed Forces to warrant termination of his 
retired pay. 44 Comp. Gen. 51 (1964). 

c. Renunciation of United States citizenship 

A retired member of the Armed Forces who becomes a citizen of a foreign 
coimtry by naturalization and who volimtarily renoimces his Uruted States 
citizenship loses the right to retired pay since entitiement to retired pay 
depends upon continuation of the individual's status as a retired member 
of the mihtary service available for service as required and that status is 
incompatible with remmciation of United States citizenship. However, 
such a person who elected to participate in the Survivor Benefit Plan and 
for whose retired pay the required deductions were being made for 
coverage under the Plan when he renounced his U.S. citizenship, may 
continue coverage under the Plan by making the required payments into 
the Treasury. B-212481, Feb. 2,1984. 

d. Reserve officer 

A retired Reserve officer who is receiving retired pay for years of service 
ordinarily would be hable for involuntary recall to active duty in times of 
war or national emergency. Since the acquisition of foreign citizenship is 
inconsistent with the prescribed oath to support and defend the 
Constitution of the United States, in the absence of any law authorizing 
continuation of an officer's membership in a Reserve after he becomes a 
citizen of a foreign country, payment of retired pay may not be improved. 
41 Comp. Gen. 715 (1962). 

e. Pubhc Health Service officer 

A retired member of the Regular component of the Commission Corps of 
the Pubhc Health Service (PHS) who notified the service of his intent to 
accept employment with the Canadian Department of Agriculture and 
inquired whether his retired pay would be affected if he became a 
Canadian citizen would not be ehgible to receive retired pay unless his 
employment is ^proved by Congress by virtue of Article I, section 9, 
clause 8, of the United States Constitution and Executive Order No. 5221. 
B-151184, Aug. 2,1945, overruled. 51 Comp. Gen. 780 (1972). 
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f. Non-regular retirees—10 u.sc. § 133j. 

The retired pay benefit authorized for non-Regular members under 10 use. 
§ 1331 is viewed as a pension, and is not dependent on the continuation of 
a mihtary status. Therefore, such a person ehgible for retired pay at age 60 
prior to attaining age 60 acquires foreign citizenship and/or status in a 
foreign mihtary service does not lose his entitiement to retired pay at age 
60. Nor is such a person required to forfeit retired pay if he becomes a 
citizen of and/or enters the Armed Forces of the foreign country, 
thereafter, provided the foreign country is not one that is engaged in 
hostile mihtary operatiorvs against the United States. 48 Comp. Gen. 699 
(1969). 

g. Dual citizenship—service in foreign armed force 

Dual Israeli/United States citizenship alone does not require loss of 
entitiement to retired pay. But service in the Israel Defense Forces of a 
retired Regular Army officer residing in Israel would make his status so 
doubtful that retired pay may not be paid to him without authorizing 
legislation. 58 Comp. Gen. 566 (1979). 

2. Foreign residence effect 

a Retention of foreign citizenship 

A retired Regular enlisted member who retained his Canadian citizenship 
and returned to Car\ada to reside when he retired, is entitied to retired pay; 
the member, permitted to enhst as an alien and to be sworn in without 
restriction became a "regular enlisted member of the Air Force." 
Therefore, so long as his formal allegiance status remains uncharged, his 
Canadian residency does not constitute a bar to receipt of retired pay. 
50 Comp. Gen. 269 (1970) and 44 Comp. Gen. 51 (1964). 

b. Naturalized citizens 

A retired Regular service member, who is a naturahzed citizen of the 
United States and who resides overseas in the countiy of his birth 
following retirement has not lost his United States citizenship because of 
such residence and, therefore, the member is entitied to continue to 
receive retired pay. 43 Comp. Gen. 821 (1964); 44 Comp. Gen. 51 (1964). 
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A. Prohibited 
Activities—Sales Activities 

1. What constitutes selling 

A retired Regular officer whose business activities included making calls 
on DOD agencies, as well as a National Oceanic Atmospheric 
Administration installation, to render technical assistance, update 
catalogue materials, providing information on the companies he 
represented, determining future markets, and contacting government 
pm-chasmg agents, is considered as actively participating in the 
procurement business for his employer in violation of 37 u.s.c. § 801(c) 
(now 801(b)) and DOD Du-ective 5500.7, August 8,1967. 53 Comp. Gen. 616 
(1974). 

2. Signing and submitting bids 

Where retired Regular officer of the uniformed services signs and submits 
bids as part of employment with contractor doing business with 
Department of Defense agencies, the officer is "selling" within the meaning 
of 37 U.S.C, § 801(c) (now 801(b)) which prohibits such activity for 3 years 
after his name is placed on the retired hst and is subject to loss of retired 
pay while so engaged. Ignorance of the law does not provide a legal basis 
for retention of retired pay during a period of employment prohibited by 
the statute. B-198751, Feb. 19,1981, and Jan. 8,1982. 

3. Social functions sponsored by contractor 

Where contractor doing business with Department of Defense agency 
sponsors and pays for social function at which retired Regular officers of 
the uniformed services employed by the contractor make contact with 
departmental personnel who are in a position to influence procurements 
by the Department, such contacts wiU be viewed as estabfishing a prima 
facie case that such officers are "selling" within the meaning of 37 u.s.c. 
§ 801(c) (now 801(b)) and they will be subject to forfeiture of retired pay. 
56 Comp. Gen. 898 (1977). 
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4. Frequent vs. infrequent contacts 

A retired commissioned warrant officer employed by a cheirucal firm as a 
demonstrator of laundry chemicals to naval installations and later as 
operations maixager, in which edacity he devoted most of his time to 
commercial sales activities, but continued to contact naval vessels for the 
ultimate purpose of selling his employer's products, must be regarded as 
selling supphes to the Navy Department within the meaning of 10 u.s.c. 
§ 6112(b) which (now see 37 u.s.c. § 801(b)) does not differentiate between 
cases involving firequent and ii\firequent contracts with the mihtary 
department 41 Comp. Gen. 642 (1962). 

5. Pre-contract contact 

A retired Regular officer who makes precontract contacts with contracting 
officials of the Marine Corps in his capacity as a representative of a firm 
selling to the Marine Corps may be presumed to be engaged in selling 
within the meaning of 37 use. § 801(c) (now 801(b)) and DOD Directive 
5500.7, dated August 8, 1967. B-181056, Feb. 10,1975. 

6. Demonstration of products 

Visits by retired Regular officers to Army and Air Force Exchange Service 
stores for purposes of demor\strating employer's product and conducting 
seminars to induce procurement by the government are in violation of 
37 U.S.C. § 801(c). However, stocking stores with employer's sales 
hterature, taking sales inventory, and conducting product demonstrations 
and seminars to explain the use of previously procured products or to 
influence sales to store customers do not violate the statute, since these 
activities do not directiy ir\fluence goverrunent procurement B-203079, 
Mar. 22,1982. 

7. Integral part of agency 

A sale to an integral part of the Navy would constitute a sale to an "agency 
of the Department of Defense" within the mearung and prohibition 
contained in 5 u.s.c. § 59(c) (now 37 use. § 801(b)) and would also include 
sales to post exchanges or ships stores and other organizations and clubs 
which are operated as integral parts of the service. 38 Comp. Gen. 470 
(1959). 
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8. Tangible property 

In the absence of a limitation with respect to the phrase "any supphes or 
war materials" and "naval supphes or war materials" used in 5 u.s.c. § 59(c) 
and 10 US.C. § 6112(b) (now 37 u.s.c § 801(b)), those phrases are construed 
to include any article of tangible property purchased by the miUtary 
departments. 38 Comp. Gen. 470 (1959). 

9. Construction contracts 

Although the terms "supphes" and "materials" ordinarily may be construed 
as having reference to tangible personal property, to construe the term 
"naval supphes or war materials" in the prohibition in 10 use. § 6112(b) 
(now 37 U.S.C. § 801(b)), as including only personal property would create a 
disparity and frustrate the purposes of the prohibition in every case 
involving other kinds of property ,̂ therefore, sales activities of a retired 
Regular officer in cormection with contracts for constructing airport 
improvements come within the prohibition in 10 u.s.c, § 6112(b) (now 
37 u.S.e. § 801(b)). 39 Comp. Gen. 366 (1959). 

10. Nonappropriated fimd activities 

Retired Regular officer employed as salesman by jewelry firm to sell to 
mihtary exchanges, notwithstanding fact that he did not dehver the 
merchandise for sale, all sales being made to exchange patrons through 
exchange special order departments and dehvery made direct fi:om 
factory, since "seUing" includes all activities surrounding selling process, 
Defense definition includes "any other haison activity" with view toward 
ultimate sale, claimant was eng^ed in selling to the government in 
contiravention of 37use. § 801(c). B-168735, Feb. 26,1970. 

11. Employed by POD contractor 

A retired Regular Navy officer who was employed by a Department of 
Defense contractor did not violate 37 u.s.e. § 801(b) and implementing 
regulations, which prohibit a retired Regular officer firom negotiating 
changes in specifications of a contract with the Department of Defense, 
when that officer worked with non-contracting Defense persormel as a 
technical expert for the purpose of coordinating the correction of the 
malfunctioning of an item that had previously been procured and 
dehvered. This is so even though the technical solution proposed by the 
officer ultimately led to a modification of the contract. Captain Lloyd K. 
Rice, USN (Retired), 68 Comp. Gen. 240 (1989). 
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B. l i a i s o n Activi t ies l. Small busmess representatives 

The activities of a retired Regular officer as a self-employed small business 
representative to secure information concerning the needs of the 
aerospace industry for companies manufacturing components used by the 
industry, are haison activities with the view toward the ultimate 
consummation of a sale. Those activities coupled with contacts for the 
prupose of negotiating or discussing changes in specifications, prices, cost 
allowances, or other terms of a contract, and possibly settling disputes 
concerning the performance of a contract, constitute "selling" within the 
contemplation of Defense Department Directive 5500.7, dated August 8, 
1967, and37use. § 801(c). 49 Comp. Gen. 85 (1969). 

2. Pre-contract contacts—^limitations 

In determining whether a retired officer of the uniformed services comes 
within the provisions in 5 use. § 59c (now 37 u.s.c. § 801(b)) which 
requires forfeiture of retired pay of members engaged in selhng and 
contracting activities with the mihtary and other designated agencies, not 
every precontract contact with goverrunent persormel is viewed as a sales 
activity. However, such contacts generally, either direct or indirect, by 
retired officers representing companies that sell supphes of war materials 
to the agencies should be considered within the prohibition, unless it is 
clearly and adequately shown that the contact was for another purpose. 
42 Comp. Gen. 236 (1962). 

3. Pubhc relations activities 

Although pubhc relations duties performed by retired Regular officers for 
corporations doing business with the Navy Department which duties result 
in the sale of the employer's products to the Navy are "seUing" activities 
within the prohibition in 10 u.sc § 6112(b), there may be public relations 
duties which do not constitute selhng. Therefore, in the determination of 
whether pubhc relations duties are proscribed by the statute each case 
must be considered on an individual basis. 42 Comp. Gen. 87 (1962). 

4. GoodwiU 

A retired officer whose private employment requires that he contact the 
trade to promote good will, which would result in sales to the Department 
of Defense, to be effected by other employees or agents of his employer is 
considered as "selling, contracting or negotiating to sell" as the term is 
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used in 5 u.s.e. § 59c and 10 u.s.c § 6112(b) (now 37 u.s.c. § 801(b)), even 
though the actual purchasing officers are different firom those with whom 
the retired officer deals. 38 Comp. Gen. 470 (1959). 

5. Preliminary haison activities 

The contacts initiated by a retired Regular officer on behalf of his 
company with procurement and budget persormel of the government to 
discuss general trends in the mihtary envirorunent that do not contemplate 
the selling activities from which retired officers are restricted, 37 u.s.c. 
§ 801(c) (now 801(b)). Nevertheless is considered employment within the 
prohibitory statutes, paragr^h l.C. 2(d) of the Defense Department 
Directive 5500.7, May 17, 1963, defirung selling as "any other haison 
activity with a view toward the ultimate consummation of a sale although 
the actual contract is subsequentiy negotiated by another person." 
43 Comp. Gen. 408 (1963). 

6. Official vs. other contacts 

Contacts by retired officers of the uniformed services at places other than 
government facihties, including social gatherings, which are made for the 
pmpose of selling to one of the agencies designated in 5 u.s.c. § 59c (now 
37 u.s.c. § 801(b)) are contacts for which retured pay to the member is 
reqmred to be forfeited. 42 Comp. Gen. 236 (1962). 

C. Prohibition Period l. Prohibition to be broadly construed 

The prohibition in 5 u.s.c. § 59c and 10 u.s.c. § 6112(b) (now 37 u.s.c. 
§ 801(b)) is directed toward the elimination of favoritism or undue 
influence in cormection with selling to the government which is a 
possibihty existing throughout an employment period. Therefore, the 
phrases "is engaged" and "while so engaged" may not be accorded a 
narrow construction which would limit the forfeiture of retired pay to only 
those days or parts thereof in which the officer actually engz^es in sales, 
but must be construed as precluding payments during the entire 
employment period. 38 Comp. Gen. 470 (1959); B-168735, Feb. 26,1970. 
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2. Commencement date of prohibition 

The phrase "for a p«iod of two years after retirement" in 5 u.s.e. § 59c 
(now 3 years under 37 use. § 801(b)), which prohibits payment to retired 
officers engaged in the sale of supphes or war materials to the mihtary 
departments, limits the period of prohibition as to retired officers to the 
2 years commencing on the effective date of retirement except as to Navy 
and Marine Corps officers who come within the prohibition in 10 use. 
§ 6112(b) (now 37 use. § 801(b)) which does not contain any time limit 
38 Comp. Gen. 470 (1959). 

3. Active duty after retirement effect 

A Navy officer transferred to the retired list effective July 1,1967, but 
retained on active duty and released July 1,1969, at which time he was 
employed by a subsidiary of a boat building company and involved in all 
aspects of government procurement, is subject to the prohibition in 
37 use. § 801(c) (now 801(b)). However, the commencement of the 3-year 
limitation began to run from the date he was released fiom active duty, the 
retired pay forfeiture period terminating Jime 30,1970. Since the officer 
was not involved in any serious procurement discussion prior to July 1, 
1970, he is not prohibited fi'om receiving retired pay subsequent to July 1, 
1969. 52 Comp. Gen. 3 (1972). 

D. Prohibition Affecting 
Entire Employment 

1. Prohibition covers period of contract 

A retired officer who, upon being alerted to the fact that his activities as 
assistant manager of a retail concern in signing bids, negotiating and 
discussing terms of contracts with the Navy Department would subject 
him to the sales activity prohibition in 10 use. § 6112(b) (now see 37 u.s.c. 
§ 801(b)), removed himself fi-om any cormection with a bid which was 
then being considered by the Navy Department The officer is still 
regarded as having engaged in sales activities so as to be precluded fi-om 
receiving retired pay from the date of the contract until the date of final 
payment on a contract awarded prior to this separation fi-om the Navy 
contract activities, even though during such period not all of his time was 
devoted to Navy sales activities and in some cases he had only infirequent 
contacts with the Navy. 42 Comp. Gen. 32 (1962). 

Pase 5-14 GAO/OGC-95-23 VPiM-^Oetind Pay 



Chapter 6 
Constitutional and Statutory Prohibition 
Against Payment of Retired P ^ 

2. Period of engagement m prohibited activity 

When the activities of a retired Regular nruhtary officer in the employ of a 
corporation which does business with the mihtary agencies are considered 
to be within the provisions of 5 u.s.c. § 59c and 10 u.s.c. § 6112(b) (now 
37 u.s.c. § 801(b)), the prohibition against pj^qnent of retired pay continues 
during the entire period of the officer's engagement in such activities and 
thereafter during the period covered by any contract resulting from such 
activities. 42 Comp. Gen. 87 (1962). 

3. Individual acts have continuing effect 

Retired Navy officer who as vice president of construction firm signed bid 
proposals and contracts in effect with Department of Defense during 
prohibited period is not entitied to retired pay since he was engaged in 
"selling" supphes or war materials within contemplation of 37 u.s.c. 
§ 801(c) (now 801(b)) and Department of Defense Dkective 5500.7. 
B-160236, Dec. 2, 1966. 

4. Good faith 

The fact that the member acted in good faith, or was ignorant of the law, 
or that financial hardship will result, does not provide a legal basis for 
permitting retention of retired pay received during a period of prohibited 
employment and which may be recovered by deduction from future retired 
p ^ . 41 Comp. Gen. 642 (1962). 

E. Nonprohibited Activities 
TVpes of Employment 
Interest 

1. Marketing vice president 

Retired Regular officer's action in contacting two Defense Department 
officials in his capacity as marketing vice president of technical services 
firm did not constitute haison activities for sales purposes so as to require 
retired pay forfeiture under 37 use. § 801(c) (now 801(b)), because 
officer's firm never sold or attempted to sell anything to government, and 
the officer had no authority from any firm to sell supphes to Defense 
Department. Further, neither of the officials he contacted were authorized 
to purchase anything for the goverrunent, and the officer did not attempt 
to sell anytiung to Defense Department. B-169200, July 2,1970. 
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2. President of company 

A retired Airny officer who, as president of an electronics firm which sells 
supphes to the mihtary departments, will have overall responsibihty for 
sales but will not engage in any sales activities or initiate any contracts 
involvmg any of the contracting activities enumerated in Department of 
Defense Du-ective No. 5500.7, would not, solely by vutue of his position, be 
considered as ei^aged in sales activities, within the purview of 5 u.sc. 
§ 59c (now 37 u.s.c. § 801(b)). 41 Comp. Gen. 784 (1962). 

3. Management of sales department, etc. 

Retired Regular officers who have administrative, supervisory or 
management re^mnsibihty over the sales department or salesmen of firms 
doing business with the government but who do not have any duties or any 
contacts in person, by correspondence or otherwise, involving the signing 
of bids, proposals or contracts with the mihtary service are not engaged in 
selling activities within the meaning of 5 use. § 59c and 10 u.s.c. § 6112(b) 
(now37use. § 801(b)). 42 Comp. Gen. 87 (1962). 

4. Assistance to goverrunent visitors 

Duties performed by a retired Regular officer in the employ of a 
corporation that does business with the goverrunent, but whose duties 
consist of arranging for lodging and travel reservations, ^pointments, and 
general assistance to visitors to and firom the corporation home office and 
Washington, D.C., are not sales activities within 10 use. § 6112(b) (now 
37 u.s.e. § 801(b)). 42 Comp. Gen. 87 (1962). 

5. Administrative assistant to president 

A retired Regular officer employed by a private company as administrative 
assistant to president and vice president, made five visits to Army and Air 
Force Exchange Service, one to New York Navy Ship's Stores Office 
during the year immediately following retirement, and personally wrote 
friends advising them of his employment No sales activities are shown 
within 2-year retirement period requiring forfeiture of retired pay under 
37 use. § 801(c) (and § 801(b)) and Department of Defense Durective 
5500.7, Statute does not encompass social contacts and responses to 
requests for assistance, information and advice, even though requests may 
be step toward procurement of some supply or material. B-165965, May 21, 
1969. 
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6. Financial interest in corporation 

Employment of retired officers in nonsales executive and administrative 
positions is outside purview of statute. An officer's continued financial 
interest in firm subsequent to resignation as vice president would not 
bring him within scope of statute in absence of showing he engaged in 
sales activities. B-160236, Dec. 2,1966. 

F. Lia ison Act ivi t ies l. Consultation with operational and tactical goverrunent persormel 

Retired Air Force officer under consideration by aerospace company for 
employment as technical consultant with noncontracting operational and 
tactical persormel of Armed Forces would not by such employment be 
engaged in selling within scope of 37 u.s.e. § 801(c) (now 801(b)) and 
Department of Defense Directive 5500.7. B-159825, Sept 7,1966. 

2. Advising contractor vs. contacting government persormel 

A contract for the employment of a retired regular Marine Corps officer as 
a consultant to advise his employer—a mihtary supply 
company—concerning goverrunent needs and to assist in designing and 
manufacturing products for which the mihtary departments have a current 
or future need would not itself bring the consultant activities within the 
restriction in the former 10 use. § 6112(b) (now 37 u.s.e. § 801(b)), so long 
as the officer does not contact the Navy or allow his name to be used for 
contracts resulting in sales. However, a provision in the contract which 
requires the officer to visit mihtary installations and officials brings into 
existence the appearance of a requirement for possible sales activities 
within the conflict-of-interest statute and should be eliminated or modified 
to exclude contacts with installations and officials under the Department 
of the Navy. 40 Comp. Gen. 511 (1961). 

3. Technical discussions vs. contract discussion 

Contacts by retired officers of the uniformed services as technical 
consultants with noncontracting Defense Department persormel for the 
purpose of acquiring technical information rather than for any purpose 
involving a sales activity or attendance of retired officers as technical 
advisors at meetings in performance or purposes under awarded contracts 
are not contacts which would bring the officers within 5 u.s.c. § 59c (now 
37 u.s.e. § 801(b)). However, meetings for the purpose of discussing any 

Page 5-17 GAO/OGC-95-23 MPLM—Retired Pay 



Chapter 5 
ConsUtutional and Statutory Prohibition 
Against Payment of Retired Pay 

supply procurement proposals or negotiating or discussing changes in 
existing contracts are contracts under the definition of selling in 
Department of Defense Directive 5500.7 and would require termination of 
retired pay. 42 Comp. Gen. 236 (1962). 

4. Advice to goveniment on request 

A retired Regular officer performed analytical services for a manufacturing 
firm selhng equipment to agencies of the Department of Defense and as an 
invitee or a member of technical, advisory or social organizations 
furnished the Department of Navy assistance, information and advice. The 
officer did not engage in any activities to induce the Navy Department to 
purchase the manufacturing firm's products. Such haison activities are not 
to be viewed as sales activities so as to subject him to the prohibition in 
10 use. § 6112(b) (now37u.s.c § 801(b)). 41 Comp. Gen. 799 (1962). 

5. Assistance on request 

The management by a retired Regular officer of a local office of a company 
which does business with the Navy, while a form of liaison activity, would 
not of itself constitute selling activities as contemplated by 10 use. 
§ 6112(b) (now see 37 us.c. § 801(b)). However, should the officer engage 
in any activity as defined as selling in Department of Defense Directive 
5500.7 issued m unplementation of 10 u.s.c, § 6112(b) (now 37 u.s.e. 
§ 801(b)), or which otherwise may be viewed as sales activities, he would 
be subject to the statute. But merely replying to inquiries or to requests of 
Navy officials for assistance, information or advice is not regarded as 
engaging in sales activities under the statute. 42 Comp. Gen. 87 (1962). 

6. Prohibited vs. other contracts 

Retired Regular officers who are employees of corporations which do 
business with the Department of the Navy, maintain lines of 
communication between the corporations and the Navy but have no 
authority to negotiate or exercise sales contracts are not engaged in sales 
activities for the purpose of 10 use. § 6112(b) (now see 37 use. § 801(b)). 
However, should such officers initiate any contacts with the Navy for any 
to the sales activities enumerated in Department of Defense Directive 
5500.7, implementing 10 u.s.c. § 6112(b), they would be subject to the 
statute. 42 Comp. Gen. 87 (1962). 
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7. Foreign goverrunent representation 

Liaison activities of a retired Regular officer with representatives of 
foreign goverrunents are not, in the absence of something further, selling 
activities within the prohibition in 10 use. § 6112(b) (now 37 u.s.e. 
§ 801(b)), so as to preclude receipt of retired pay. 42 Comp, Gen. 87 
(1962). 

G. G o o d s VS. Serv ices l. Movmg and hauling 

A retired Regular officer who contracts to perform packing, crating, 
drayage, storage, impacking, and transportation of household effects of 
Department of Defense personnel which does not involve transfer of the 
ownership of the property to the government is not a contract of sale but 
is a contract for the performance of services only. So the retired officer is 
not to be considered as engaged in selling or the sale of supphes or 
materials so as to be precluded from receiving retired pay by 5 use. § 59c 
and 10 U.S.C. § 6112(b) (now 37 u.s.c. § 801(b)). 41 Comp. Gen. 677 (1962). 

2. Warranty repairs 

Regular officers, employed by companies which sell supphes and war 
materials to the Department of Defense or its agencies, who visit Army 
and Air Force Eixchange Service stores to perform warranty repairs on 
their employer's products purchased from store, perform theu- duties as 
noncontracting technical speciahst, are not in violation of 37 use. § 801(c) 
(now 37 U.S.C. § 801(b)). B-203079, Mar. 22,1982. 

3. Preparation of manuscript 

Contracts between retired Regular Army officer and War Department 
Historical Fund for preparation of manuscript based on analysis of 
volumes in U.S. Army in World War II historical series would not subject 
officer to prohibition of 5 us.c. § 59c (now 37 u.s.c § 801(b)) since contract 
is for procurement of specialized services rather than for procurement of 
supphes or war materials, sale in usual sense being transfer of property for 
fixed sum of money or other valuable corisideration. B-158148, Feb. 9, 
1966. 
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4. Personal service 

A retired mihtary officer who is employed under a contract for personal 
services with a person who manufactures and/or sells supphes or war 
materials to mihtary departments, but who has no personal cormection 
with sales or the promotion of sales, is not engaged in selling, contracting 
or negotiating to sell to such agencies within the terms of 5 u.s.e. § 59c or 
10 U.S.C. § 6112(b) (now 37 u.s.e. § 801(b)). 38 Comp. Gen. 470 (1959). 

5. Seirvices vs. sales 

Retired Regular officers of the uniformed services who are employed by, 
represent, man^e, or have an owner's interest in businesses involving the 
repair of television sets, sale of pubhc utihties, and sale of meals in 
restaurants are regarded as engaged in activities of a service nature which 
do not constitute selling as contemplated by 5 u.s.e. § 59c and 10 u.s.c. 
§ 6112(b) (now 37 u.s.c. § 801(b)). 42 Comp. Gen. 87 (1962). 

6. Services for previously procured products 

Visits by retired Regular officers to Army and Air Force Exchange Service 
stores for purposes of demonstrating employer's product and conducting 
seminars to induce procurement by the goverrunent are in violation of 
37 use. § 801(c) (now 801(b)). However, stockmg stores with employer's 
sales hterature, takmg sales mventory and conducting product 
demonstrations and seminars to explain the use of previously procured 
products or to influence sales to store customers do not violate the 
statute, since these activities do not directiy influence goverrunent 
procurement B-203079, Mar. 22, 1982. 

7. Over-the-counter sales 

Over-the-coimter sales transactions to purchase items needed in the 
conduct of the govenunent's business and which do not involve any bid, 
proposals, or contract, or any contract negotiations, by representative of a 
mihtary agency with a business concern operated or represented by a 
retired Regular officer of the imiformed services as owner or employee do 
not constitute selhng vrithin the meaning of the proscription in 5 use. 
§ 59c and 10use. § 6112(b) (now37 u.s.c § 801(b)). 42 Comp. Gen. 87 
(1962). 
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8, Sales by the government 

In the absence of any prohibition against retired officers engaged in 
activities incident to sales by the goverrunent, a retired Regular officer 
who is an active partner in enterprises engaged in obtaining 
concessionaire privileges from the government does not come within the 
prohibition m 10 u.s.c § 6112(b) (now 37 u.s.e. § 801(b)). 39 Comp. 
Gen. 751 (1960). 
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Subchapter 
I—^Accrued Leave Pay 

A. W h e n a n d H o w Payab le l. Combination of cash settlement and carryover of leave prohibited 

The authority in 37 u.s.c. § 501(b) providing an option to an enlisted 
member of the uniformed services who reenhsts in his armed force on the 
day after the date of discharge to receive either a lump-sum settiement for 
unused accrued leave to his credit at time of discharge, or to carry the 
leave forward into the new enhstment does not permit a member to elect a 
combination of cash settiement and carryover of unused leave. Neither the 
act of August 4,1947, which prescribes two choices to an enhsted person 
to receive a full cash settiement of accrued leave at date of discharge, or to 
carry over unused leave to a new enhstment, nor its restatement in section 
501(b) suggests any combination of cash payment and carryover of leave 
was contemplated. Therefore, the administrative interpretation and 
apphcation adopted contemporaneously with the 1947 act and consistentiy 
followed thereafter may not be changed to permit the combination of a 
cash settiement and carryover of leave. 45 Comp. Gen. 580 (1966). 

2. Carryover of minus leave balance prohibited 

A minus leave balance in the account of a member of the United States 
Marine Corps on the day his enhstment expired and was extended for 
2 years is excess leave which may not be carried forward but is for 
checkage against the member's final pay accoimt imder the e3q)ired 
enlistment in accordance with the Navy Comptroller Manual. Although the 
member would be entitied to a lump-sum leave payment pursuant to 
37 U.S.C. § 501(b), or to carry any unused leave balance forward as though 
he had been regularly discharged and had immediately reerUisted, there is 
no authority for carrying a minus leave balance forward, and the member 
having been advanced leave in excess of accrual, the minus leave balance 
is excess leave for check against his pay accoimt, since 37 use. § 502(b) 
hmits pay and aUowances to the number of leave days authorized by 
10 u.s.e. § 701. 43 Comp. Gen. 539 (1964). 

Marine Corps member who takes 19 more days of leave than he would 
accrue prior to the expiration of his first extension of enlistment had pay 
and allowance withheld from him upon return from leave for the 19 days 
pursuant to Department of Defense regulations. Although the member 
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subsequentiy entered into a second reextension of enlistment which would 
enable him to earn more leave than the excess he used, there is no 
authority to repay him the withheld pay and allowances. 58 Comp. 
Gen. 708 (1979). 

3. Unused leave at time of retirement—use for longevity purposes 
prohibited 

Section 4(c) of the Armed Forces Leave Act of 1946, (now 37 use. § 501), 
provides that any member of the Armed Forces discharged after 
August 31,1946, having unused annual leave to his credit at time of 
discharge, shall be compensated for such leave in cash on the basis of the 
pay and allowances apphcable on the date of discharge. Such leave shall 
not be considered as service for any purpose. Therefore, members of the 
Armed Forces who are about to be retired are not entitied to take their 
accrued armual leave in heu of a lump-sum payment, since there is no 
indication in the act or its legislative history of an intent to confer on the 
member the right to elect to continue in an active duty status for the 
period of his accrued leave after an administrative decision has been made 
to effect his discharge or release from active duty. 40 Comp. Gen. 545 
(1961). 

4. Retired member retained on active duty without break in service 

An officer who was placed on the retired hst of the Navy but retained on 
active duty without break in service is not separated or released from 
active duty within the contemplation of the term ''discharge" as used in the 
Armed Forces Leave Act of 1946, as amended. Therefore such officer is 
not entitied to cash settiement for unused leave upon being placed on the 
retired list; however, upon release from active duty the officer may be 
compensated, within statutory limitations, for unused leave then to his 
credit. 30 Comp. Gen. 328 (1951). 

5. Conunissioned officer reverting to warrant officer 

An officer who, while serving on active duty as a heutenzmt colonel in the 
Army of the United States, accepted an ^appointment as a Regular Army 
warrant officer but continued to serve for several months in the higher 
temporary grade is regarded as having continuous service, so that on 
release from active duty as heutenant colonel, Army of the United States, 
and reversion to the permanent Regular Army warrant officer grade, he is 
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not entitied to a lump-sum payment for accrued unused leave. 35 Comp. 
Gen. 25 (1955). 

6. Army reserve officer voluntarily reheved from active duty and then 
voluntarily recalled yyithout a break in service 

An Army Reserve officer on indefinite active duty assigned to the Selective 
Service Sjrstem who is voluntarily reheved from active duty in the Army 
and immediately thereafter is voluntarily recalled to active duty in the 
same grade in the Army Reserve and assigned to the Army National Guard 
without any break in service is not entitied to payment for accrued leave 
or tiravel allowances. B-193799, July 13,1979. 

7. Pubhc Health Service commissioned officers 

Under a statutory proviso enacted in 1950 granting a Pubhc Health Service 
(PHS) officer a final settiement for unused accmed annual leave upon his 
separation from active duty if "his apphcation for (that) leave is approved 
by the Surgeon General," PHS has long required a PHS officer who breaches 
his active duty commitment to be divested of leave. Regulations so 
providing are clearly vahd, since the statutory proviso plainly authorizes 
the Surgeon General to deny leave apphcations in appropriate 
circumstances and Congress had not modified that statutory authority. 
37 use. § 501(g). 58 Comp. Gen. 77 (1978), affirmed. B-201706, Mar. 17, 
1981. 

8. Accrued leave at time of erUistment extension 

Under the act of January 2, 1968 (10 u.s.e. § 509), which authorizes the 
extension and reextensions of a term of enhstment for not to exceed 
4 years by members of all the services, and provides entitiement to the 
same pay and allowances as though the member had reenhsted, and 
considers that all extensions of an enhstment are one continuous 
extension, an accrued leave settiement is restricted to the first extension 
of an enhstment. In the absence of legislation prior to the 1968 act of any 
provision granting the same benefits upon the reextensions of an 
enhstment, the language of the 1968 act is construed as restricting an 
accrued leave settiement to the first extension of an enlistment. 48 Comp. 
Gen. 127(1968). 
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9. Members in missing status 

Although section 847 of the Department of Defense Appropriation Act, 
1978, Pub. L. No. 95-111, 91 Stat. 886, 907 (1977), prohibits tiie use of funds 
appropriated by it for payment to any member of the uniformed service for 
unused accrued leave in excess of 60 days, this section does not operate to 
prevent payment to members in a missing status for unused accrued leave 
in excess of 60 days pursuant to 37 u.s.e, § 501(h) and 10 U.S.C. § 701(g) 
since the sole purpose of the ^propriation restriction is to prevent the 
sale of unused accrued leave upon reenlistment. B-191457, Aug. 7, 1978. 

10. Accrued leave in excess of 60 days at retirement or death 

Under 37 use. § 501(f) and 1976 and 1977 appropriation acts payment for 
uruformed services members' accrued leave is limited to no more than 
60 days' unused accrued leave during their mihtary careers. No exceptions 
to that limit are provided which would authorize payment in excess of 
60 days for an Air Force member who dies on active duty or retires on 
medical disabihty with more than 60 days' accrued leave. Also, claims for 
such leave do not contain such elements of legal habihty or equity as 
would warrant submission to Congress under the Meritorious Claims Act, 
31 u.s.a § 236 (1976). B-199071, July 16,1980. 

B. Computation of 
Payment 

1. Station aUowances and variable housing allowance 

The lump-sum payment for accrued leave, not to exceed 60 days, provided 
in 37 use. § 501(b) for aU members of the uruformed services upon 
separation is authorized to be computed at regular mihtary compensation 
consisting of basic pay and subsistence and quarters allowances. 
Therefore, an Army officer upon retirement entitied to pajmient pursuant 
to paragraph 40401 and Table 4-4-5 of the Department of Defense Mihtary 
Pay and Allowances Entitiements Manual may not have his payment 
increased by including station housing and cost-of-hving allowances in the 
computation of the 60 days' accrued leave to his credit as these allowances 
are not payable by virtue of membership in the uniformed services but 
accrue incident to particular duty assignments. 51 Comp. Gen. 312 (1971). 
See also B-201117, Feb. 18, 1981, to the same effect concerning the 
variable housing allowance. 
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2. Basic allowances for subsistence (BAS) and for quarters (BAQ) 

An amendment to 37 u.s.c. § 501(b) deleted inclusion of allowances in 
lump-sum leave payments to mihtary members upon discharge; however, a 
saving provision retained entitiement to include the allowances for leave 
accrued prior to the amendment Although the claimant contends that the 
services' regulation determining when a member will be charged with use 
of preamendment leave fi*ustrates congressional intent of the saving 
provision, iii view of the services' authority to prescribe regulations for 
accrual and use of leave, the language and legislative history of the 
amendment, the regulation is proper. Although member had 60 days 
accrued leave at the time of his retirement, as the member used 6 days 
more leave than he had accrued in a post-amendment year which under 
regulation were charged to his 60-day carryover of preamendment accrued 
leave HAS and BAQ may not be included in computation for 6 days accrued 
leave. 58 Comp. Gen. 635 (1979). 

3. Additional pay for retention on vessel in foreign waters 

The 25 percent increase in basic pay received pursuant to 10 use. § 5540 
by naval enlisted members who are retained on active duty on vessels in 
foreign water after expiration of enhstment, not being considered base and 
longevity pay or allowances within the meaning of section 4(c) of the 
Armed Forces Leave Act of 1946, is not for inclusion in the computation of 
payments for unused leave upon discharge or release from active duty. 
38 Comp. Gen. 691 (1959). 

4. Enhanced pay for members holding special positions 

Under section 4(c) of the Armed Forces Leave Act of 1946 the 
compensation for unused leave is based on the pay and allowances 
received on the date of discharge rather than the commissioned or enlisted 
grade of the member. Therefore, an enhsted Marine Corps member who 
was serving as band leader and receiving the pay of an officer on date of 
discharge is entitied to payment for accrued unused leave computed on 
the basis of the pay of the commissioned grade. 35 Comp. Gen. 699 (1956). 

5. Additional pay of permanent professors at United States Air Force 
Academy 

Permanent professor at United States Air Force Academy with over 
36 years of active service computed under 37 u.s.c. § 205, is entitied to $250 
per month "additional pay" pursuant to 37 use. § 203(b). Such additional 
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pay is not an element of base (rank) and longevity (years of service) pay, 
but accrues to particular individuals incident to a particular duty 
assigrunent, and as such does not constitute "basic pay" for the purposes 
of computing lump-sum leave entitiements in accordance with 37 use. 
§ 501(b)(1). B-192818, Feb. 9,1979. 

C. Erroneous Payment for 
Accrued Leave 

1. Record correction—restored to active duty 

Reservists who receive payments for unused accrued leave under 37 use. 
§ 501 upon involuntary separation from active duty, but whose records are 
corrected to expunge the fact of such separation, are hable to repay 
amounts received for unused leave; however, they are entitied to be 
recredited for days of unused leave up to the 60-day maximum prescribed 
by 37use. § 501(f). 56 Comp. Gen. 587 (1977). 

2. Record correction—restored to active duty—waiver of erroneous 
payments 

Requests for waiver of erroneous payments submitted by Army members 
retroactively restored to active duty through the correction of their 
mihtary records, will ordinarily be favorably considered only to an extent 
which will prevent the individual members from having a net indebtedness 
upon his actual return to duty. However, waiver of further amounts may 
be granted for leave payments required to be collected but for which, as a 
result of the statutory limitation on leave accrual, leave cannot be 
restored. 57 Comp. Gen. 554 (1978). 

3. Waiver 

A former Navy member's failure to notice and seek corrective action 
regarding the Navy's erroneous calculations of his leave balances, 
resulting in overpayments to him, precludes the Comptroller General from 
waiving his indebtedness to the government under 10 use. § 2774 where 
the member reasonably should have recognized the errors. By regulation, 
however, interest on such indebtedness does not accrue while the waiver 
request is pendmg. Frederick N. PugUsi, B-231476, July 12,1988. 

A former Navy member was erroneously overpaid for 42 days lump sum 
leave upon separation from the service. The member is not entitied to a 
waiver of the overpayment because he should have been aware of his 
approximate leave balance and therefore should have questioned the 
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accuracy of the separation payment Mark O'Brien, B-247744, Mar. 16, 
1992. 

Indebtedness resulting from erroneous payments of accrued leave caused 
by improper separation may be waived pursuant to 10 U.S.C. § 2774 to the 
extent payments may not be set off against later accrued leave. Request 
for waiver must be received within 3 years of discovery of overpayment 
Major Terrence W. Alhgood, USAR, B-239275.3, Apr. 1,1992. 

A former Air Force member was erroneously overpaid for 26 days of leave 
upon separation from the service. The member is not entitied to waiver of 
the overpj^nnent because he should have been aware of his ^proximate 
leave balance and therefore should have questioned the accuracy of the 
separation payment. Donald J.D. Hays, Sr., B-247943, June 4,1992. 

Where Air Force officer was overpaid basic pay totaling $20,089 over 
23 months because of error in computing service, waiver of govenunent's 
claim is denied for aU but $4,469 of amount incurred in first 6 months of 
mihtary service, because the officer could have detected subsequent 
overpayments by comparing his leave and earnings statement to standard 
pay chart he had been provided. Captain Charles E. Marunde, USAF, 
B-247263, July 23, 1992. 

D. Effect of Disciplinary or 
Adverse Administrative 
Action 

1. Court-martial sentence which includes forfeiture of pay and allowances 

A Marine Corps officer whose sentence for violating the Uniform Code of 
Mihtary Justice on November 22,1972, was ^proved as to the forfeiture of 
pay and allowances, but not as to dismissal, and finally executed on 
December 18,1972, following which the officer was detached from duty 
and ordered to travel to his home or record without entitiement to active 
duty pay and allowances through December 17, 1972, pursuant to the 
mterpretation of 10 use. §§ 857 and 871 that the day of the execution of a 
sentence controls, but not to payment for the unused leave as the 
forfeiture imposed was "all pay and allowances." 52 Comp. Gen, 909 
(1973). 

2. Leave pending review of court martial sentence 

A mihtary member, who has been convicted and sentenced by 
court-martial to dismissal, or dishonorable or bad conduct discharge, and, 
pursuant to 10 u.s.C. § 876a, has been ordered to take leave pending the 
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completion of appellate review of his case, is entitied to payment for 
accrued leave to his credit on the day before that leave began, even though 
his sentence included forfeiture of pay and allowances. That accrued leave 
is to be computed on the basis of the rate of pay apphcable to the member 
on the day before the leave begins even though he may have been in a 
nonpay status at that time. B-212663, May 2,1984. 

A member of the mihtary service on involuntary leave pending £^pellate 
review of a court-martial sentence to a dishonorable or bad conduct 
discharge or dismissal from the Service, to the extent entitied to pay and 
allowances, is entitied to the allowances for his duty station. Private J.E. 
Gmes, USMC, 70 Comp. Gen. 435 (1991). 

3. Court-martial set-aside and member restored to all rights 

A service member's enhstment expired after he was confined as a result of 
a court-martial conviction. Thereafter, he was placed in a parole status in 
heu of remaining confinement time, which status was terminated on date 
confinement would have ended. He was then placed in an excess leave 
status pending appellate review of his conviction. Upon review the 
conviction and sentence were set aside and all rights restored including 
leave accrual. He is entitied to leave accrual through the last day of parole, 
not to exceed 60 days. While pay and aUowances accrued onty through last 
day of parole (59 Comp. Gen. 12) payment of lump-sum leave is to be 
based on rates of basic pay in effect on the date of the member's 
discharge, even though he was not returned to a duty status. 59 Comp. 
Gen. 593 (1980). 

4. Records corrected to show honorable discharge but not to delete 
court-martial pay forfeiture 

A dishonorably discharged enhsted man whose mihtary records were 
corrected to show honorable discharge, but not corrected to delete pay 
forfeiture provisions of courrt-martial sentence, is entitied to travel 
allowance and mustering-out pay which are incident to honorable 
discharge; however, payment may not be made for any unused leave which 
is part of member's compensation for active mihtary service. 34 Comp. 
Gen. 95 (1954). See also B-178320, Aug. 9, 1977. 
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5. Records corrected to rescind court-martial sentence but not to show 
active duty status 

Although an officer of the United States continued on active duty for 2 
months subsequent to the imposition of a court sentence, the correction of 
his mihtary records to show the rescission of the court sentence not 
reflecting the active service, neither the Army Board for Correction of 
Mihtary Records nor the Secretary of the Army recognizing the existence 
of a de facto status for the period, the officer is not entitied to the active 
duty pay and allowances claimed. Nor did he earn or accrue additional 
leave in the period, and in the absence of fi:aud, the authorized correction 
of the records made is final and conclusive under 10 u se . § 1552(a) on all 
officers of the United States. 44 Comp. Gen. 143 (1964). 

6. Upgrade of discharge—effect on pay grade 

The change of an undesirable discharge to general under honorable 
conditions under 10 u.s.C. § 1553 for an Army enhsted member who at the 
same time had been reduced in grade from master sergeant to private, first 
class, pursuant to the mandatory provisions in the regulations ^phcab le 
to undesirable discharges, removes the ground for the reduction in grade 
and makes the reduction a nulhty so that restoration to the grade of 
master sergeant is required. Therefore, payment of pay and allowances 
and accrued unused leave at the time of discharge should be made on the 
basis of the master sergeant grade—^the grade in which the member was 
serving at the time of discharge. 41 Comp. Gen. 703 (1962). 

7. Upgrade of discharge—documentation required to substantiate payment 
for leave 

If the character of a former service member's discharge is upgraded from 
undesirable to honorable, the former member may gain entitiement to 
certain mihtary benefits he would have received at tlie time of his original 
discharge—such as payment for unused accrued leave—had that 
discharge been granted under honorable conditions, provided that 
sufficient documentation has survived to substantiate his entitiement 
B-193417, Feb. 16,1979. See also B-140972, Oct. 27,1979; and B-203752, 
Mar. 2,1982. 

8. Upgrade of discharge—Cleave records lost or destroyed 

Former Army member's claim for payment for unused accrued leave at 
time of discharge, based on administrative action to change the character 
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of his discharge from under other than honorable to under honorable 
conditions, must be disallowed, where the discharge occurred in 1967 and 
in the intervening period all records which might establish how many days 
of accrued leave, if any, he had at the time of his discharge, were lost or 
destroyed. B-193417, Feb. 16,1979. See also 6^140972, Oct. 24,1979; 
B-213654, Mar. 6, 1984. 

9. Upgrade of discharge—mustering out pay 

If the character of a former service member's discharge is upgraded from 
less than honorable to honorable the former member becomes entitied to 
additional amounts that would have been payable at the time of actual 
discharge if it had been issued under honorable conditions. Thus, a former 
Army member who received a dishonorable discharge in 1953 later 
became entitied to the mustering out payment authorized only for 
honorable discharged veterans of the Korean Conflict when his discharge 
was upgraded in 1979. B-217631, June 12, 1985. 

E. Rese rve M e m b e r s l. Leave accrual under separate training orders 

The fact that the more than 30 days of continuous active duty for training 
and travel time served by a Reserve officer was performed under two sets 
of orders issued on different dates does not defeat his entitiement to a 
lump-sum pa3mient for the accrued leave earned pursuant to 10 u.s.c § 701, 
there being no requirement that the active duty be directed by but one 
order or even that all the duty be related so long as it qualifies for the 
accrual of leave and that it is continuous for at least 30 days. Therefore, 
the statutory right to accrue leave, existing independentiy of 
administrative authorization, may not be defeated because of the issuance 
of two separate sets of orders on different dates, and the officer having 
accrued leave incident to the performance of his training duty is entitied to 
a lump-sum payment for the unused leave to his credit. 43 Comp. Gen. 802 
(1964). 

2. Member recaUed to active duty with no actual break in service 

The immediate recaU to involuntary active duty of naval reservists who 
upon completion of a prescribed period of service are released from active 
duty may not defeat their right to payment for accrued unused leave and to 
mileage allowances which are due members of the uniformed services 
released from active duty at the expiration of prescribed periods of 
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Severance Pay 

service, even though there was not actual break in service. 42 Comp. Gen. 
35 (1962). 

3. Member ir\jured—Cleave accrual while hospitalized 

A member of the Marine Corps Resei^e who while on his initial period of 
active duty for training sustains an iryury determined to be in line of duty 
may receive pay and allowances in accordance with 37 u.s.c. § 204, after 
expiration of the initial tour of duty while hospitalized and until he is fit 
for mihtary duty, but during such period reservist is not considered to be 
in active miUtary service within the meaning of 10 use. § 701(a) which 
would entitie the member to leave. 54 Comp. Gen. 33 (1974). See also 
41 Comp, Gen. 706 (1962). 

4. Member irxjured—extends tour and performs limited service 

Member of Marine Corps Reserves entitied to receive pay and aUowances 
under 37 u.s.C. § 204 for period subsequent to the termination of the initial 
active duty for training, who then returned to his Reserve unit where he 
performed mihtary duties as a photogrz^her, having agreed to extend his 
active duty for a period of about 6 months or until physicaUy qualified for 
release from active duty, may be regarded under 10 u.s.e. § 683(b) to be on 
active duty until discharge and is entitied to active duty pay and 
aUowances, and leave under 10 use. § 701(a). 54 Comp. Gen. 33 (1974). 

A. Entitlement 1. Less than 6 months of active duty 

The legislative history of the disabihty severance pay provisions in 
section 403 of the Career Compensation Act of 1949 (now 10 u.s.c. 
§ 1212) indicates a congressional intent that members of the uniformed 
services with less than 6 months of active service would not be entitied to 
severance pay, and the i^ecific elimination of fractions of a year of less 
than 6 months in the computation of severance pay in 10 use. § 1212(b) 
requires the conclusion that members with less than 6 months of active 
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service at time of separation are not entitied to disabihty severance pay. 
39 Comp. Gen. 291 (1959), 

2. Separation based on disabihty is ineffective 

An enlisted member who was paid disabihty severance pay, and lump-sum 
leave incident to a discharge which was subsequentiy determined not to 
have terminated the member's active duty status because the member was 
hospitalized for a new disabihty prior to the effective date of the discharge 
is considered in an active duty status after the discharge so that check 
should be made for payments made incident to the ineffective discharge. 
39Comp. Gen. 766(1960). 

3. Discharge without severance pay—attempted retroactive canceUation 

A member of the Marine Corps was discharged without severance pay 
because of a disabiUty, and subsequentiy the Secretary of the Navy 
directed that action to be taken to issue a discharge with such pay, the 
member is not entitied to severance pay under section 401(a) of the Career 
Compensation Act of 1949, as the purported retroactive canceUation of 
the original discharge is meffective in the absence of evidence to show 
that it was procured through fraud or rrusrepresentation. 31 Comp. Gen. 
665 (1952). 

4. Discharge without severance pay—claim barred by 6-year statute of 
limitations 

The exception to the 6-year statute of limitations, 31 use. § 71a (now 
31 use. § 3702), tolling the running of the 6-year period for members of the 
Armed Forces in wartime, is appUcable only to members on active duty 
and does not £^ply to the claim of a former Navy member for retired p ^ 
which first accrued whUe he was on the temporary disabihty retired list 
and for severance pay which first accrued when he was discharged from 
that hst. 59 Comp. Gen. 463 (1980). 

5. Disabihty incurred wtule in pay forfeiture status 

A member of uniformed services who incurred a disabiUty whUe in a pay 
forfeiture status is not entitied to the disabihty severance pay which is 
authorized by the Career Compensation Act of 1949 for members who 
incur disabihty whUe entitied to receive basic pay, even though the 
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Secretary of the Department remits the unexecuted portion of the 
sentence including aU uncoUected forfeitures, 34 Comp. Gen. 65 (1954). 

6. DisabiUty incurred during period of confinement after enlistment 
expired 

An Army enUsted member whose enUstment expired whUe he was in 
confinement pending appeUate review of a court-martial sentence was not 
entitied to pay subsequent to the expiration of his enlistment. Therefore, 
he is not entitied to disabihty retirement or severance pay under 10 u.s.c 
§§ 1201 or 1203 for a disabihty mcurred during that period. B-192082, 
Dec. 21,1978. 

7. Convicted of certain crimes 

Severance pay authorized under section 402 of the Career Compensation 
Act of 1949 to members of the uniformed services upon separation is a 
lump-sum payment, as distinguished from "retired," "retirement," 
"retairier," or "equivalent pay" which refer to payments of a continuing 
nature. Therefore, the term "equivalent pay" as used in act of September 1, 
1954, which prohibits armuity payments to members or former members 
who are, or have been, convicted of certain offenses, does not preclude 
payment of severance pay. 35 Comp. Gen. 293 (1955). For current 
mstructions, see 5 U.S.C. §§ 8311-8322. 

8. MedicaUy unfit at time of induction 

Where medicaUy unfit persons were released on the basis of a void 
induction prior to 48 Comp. Gen. 377 holding that physicaUy or mentaUy 
unqualified inductees into the mihtary service are entitied to basic pay, 
and if qualified to disabiUty retirement or separation under 10 use. 
Chapter 61, the mihtary records of the erroneously released persons may 
be corrected to show discharge as of the date of release from mihtary 
custody and control, any disabihty retirement or severance pay 
determination effected under 10 u.s.c. § 1552 to consider the z^gravation of 
an unfit condition acquired wtule on duty. Absent a change in a physical 
condition while on active duty, discharge may be made for the 
convenience of the government without disabiUty retirement or severance 
pay, and aU discharged persons may be informed of their entitiement to 
the pay and aUowances that accrued prior to release. 49 Comp. Gen. 77 
(1969). 
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B. C o m p u t a t i o n l. Higher permanent reserve grade at time of separation 

The similarity of language in the disabihty retired pay provisions in section 
402(d) of the Career Compensation Act of 1949, with respect to 
computations based on rank, grade or rating at time of retirement and in 
the disabihty severance pay provisions in section 403 of the 
act—superseded by 10 use. § 1372 and 10 u.s.e. § 1212, 
respectively—^requires the same construction. Therefore, members of the 
uniformed services who held higher permanent Reserve grades at time of 
disabihty retirement are entitied to higher grade. 38 Comp. Gen. 268 
(1958). 

2. Highest temporary or permanent grade in which served satisfactorily 

Although the provisions of 10 use. § 1372 are z^phcable orUy in a case 
where a member of the Armed Forces is retired for physical disabihty 
under section 1201 or 1204, or placed on the temporary disabihty retired 
hst under section 1202 or 1205, w^here the provisions of 10 use. 
§ 1212(a)(2)(B)(U) are for t^phcation in a closely comparable situation in 
computing the disabiUty severance payment of a member of an armed 
force separated under section 1203 or 1206 by reason of physical 
disabUity, the rule m Friestedt v. United States, 173 Ct. CI. 447, should be 
foUowed; however, absent statutory amendment the case may not be 
expanded and apphed to retirement statutes such as 10 u.s.e. §§ 3963(a) 
(repealed m 1985), 3964,6151, 8963(a) (repealed in 1985), and 8964 on the 
basis the words "temporary grade or rank" are to be read "temporary or 
permanent grade or rards," and only the officers and enlisted men within 
the purview of section 1212(a)(2)(B)(ii) who were paid disabihty 
severance pay below their highest permanent grades are entitied to reUef 
under the Friestedt rule. 46 Comp. Gen. 17 (1966). 

3. DisabiUty found during examination for promotion 

An officer of the uniformed services whose physical disabiUty was not 
considered disqualifying prior to a physical examination quaUfying him for 
a promotion denied by a physical evaluation board, upon his subsequent 
simultaneous transfer as a second heutenant to the temporary disabihty 
retired Ust under 10 use. § 1201 and advancement to the grade of first 
Ueutenant under clause (4) of 10 use § 1372, is entitied to retired pay and 
disabiUty severance pay computed on the basis of the higher grade. Since 
the first determination of physical disabiUty did not disqualify the officer 
for seirvice, the disqualifyong disabihty for which he was retired may be 
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considered as having been discovered as a result of a physical examination 
for promotion within the purview of clause (4) of 10 u.s.c. § 1372. 50 Comp. 
Gen. 156(1970). 

4. Time on temporary disabihty retired Ust 

Time spent on the Temporary Disabihty Retired list by a member of the 
uniformed services after the expiration of the 5-year period prescribed in 
10 u.S;C. § 1210(b) may be included in determining the rate of basic pay for 
purposes of computing disabihty severance pay coming within the scope 
of 10 u.s.e. § 1212(a)(A), the member's status on the Temporary DisabiUty 
Retired list not automaticaUy terminating at the expiration of the 5-year 
period prescribed for the payment of temporary disabihty retired pay, but 
continuing until removal of his name as prescribed in 10 u.s.e. § 1210(c) or 
(f), or until terminated in some other manner, such as by resignation or 
deatii. 42 Comp. Gen. 52 (1962). See also 37 Comp. Gen. 923 (1958). 

5. More than 12 years' service—second payment of severance pay 

A Navy enUsted man who, after discharge for physical disabihty and 
receipt of a severance payment based on 11 years, 3 months, and 20 days 
of service, reenhsted and was subsequentiy discharged for disabihty with a 
total of 13 years, 2 months, and 1 day of active service is precluded by the 
12-year service limitation in 10 use. § 1212—which is a hnutation on the 
amount to a particular individual rather than a limitation as to the amount 
which may be paid each separation—from receiving another severance 
payment based on total service. However, the member may receive an 
additional severance payment on the basis of the remaining period of 
active service not to exceed a total of 12 years. 37 Comp. Gen. 289 (1957). 

C. Receipt of Retired Pay 
or Veterans Benefits for 
Same DisabOity 

1. Compensation from Veterans Administration 

The action of a Naval Retiring Board in ordering a heutenant in the Nurse 
Corps discharged for physical disabiUty with severance pay 2 years after 
she had been released from active duty and transferred to the retired hst 
without pay related to the time of her active release. Inasmuch as she has 
been accruing compensation from the Veterans Administration for the 
same disabiUty in an amount which exceeds the amount which would have 
been paid as severance pay at the time of original release, she is not now 
entitled to severance pay. 35 Comp. Gen. 300 (1955). 
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2. Records correction—^placement on permanent disabiUty retired list 

The disabihty severance pay recoupment provisions in 10 u.s.e. § 1212(c), 
which require deduction of severance pay when a former member of the 
uniformed services becomes entitied to other compensation for the same 
disabihty, relate to benefits awarded by Veterans Administration, 10 u.s.c. 
§§ 1212(c) and 1213, and evidence an intent that a member is entitied to 
only one benefit arising from the same disabiUty. Therefore, a member in 
receipt of disabiUty severance pay when his miUtary records are corrected 
to place him on the permanent disabihty retired list with entitiement to 
retired pay from the time that he began receiving disabihty severance pay 
must have his retired p£^ withheld by the mihtary service, plus the 
severance pay withheld by Veterans Administration, until the amount of 
severance pay has been recovered. 41 Comp. Gen. 597 (1962). 

Subchapter 
III—Repeals in 1981 

A. Severance Pay Other 
Than Disability 

Chapters 359 and 859, and section 1167, of titie 10, United States Code, 
which had authorized severance pay for certain Regular officers separated 
for reasons other than disabihty, were repealed effective September 15, 
1981, by section 109(b)(3) and 213 of ttie Defense Officer Personnel 
Management Act, Pub. L No. 96-513,94 Stat. 2835, 2870, and 2885. 
Therefore, aU cases on this subject have been deleted from this edition of 
the Mihtary Persormel Law Manual. However, see saving clause as to 
proceedings begun prior to effective date. 

B. Readjustment Pay Section 687, of title 10, Uruted States Code, which had authorized a 
readjustment payment for certain reservists separated from active duty 
after completing at least 5 years of continuous active duty, was repealed 
effective September 15,1981, by section 701 of the Defense Officer 
Personnel Management Act. Pub. L. No. 96-513, 94 Stat 2835, 2870, and 
2885. Therefore, aU cases on this subject have been deleted from this 
edition of the Mihtary Persormel Law Manual. However, see saving clause 
as to proceedings begun prior to effective date. 
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Subchapter I—Death 
Gratuity 

A. Distinguished From Pay 
and Allowances 

Where claimant obtained Mexican divorce from prior spouse and 
subsequentiy married now-deceased member, fact that Coast Guard paid 
her the deceased member's unpaid pay and allowances as designated 
beneficiary under clause (1) of 10 u.s.c. § 2771(a) does not estop 
goverrunent from challenging vahdity of marriage. Such payment was 
neither determinative of question of her marital status nor was such 
question even in issue, since by statute the designated beneficiary has 
primary entitiement to the impaid pay and aUowances under 10 us.c. 
§ 2771, but surviving spouse has primary entitiement to the death gratuity 
under 10 U.S.C. § 1477. 55 Comp. Gen. 533 (1975). 

B. Entitlement of Surviving 
Spouse 

1. Conflicting claims, generaUy 

Where neither of two conflicting claimants to a death gratuity payable 
under 10 us.c. §§ 1475-1480 can clearly estabhsh entitiement to payment as 
the surviving spouse of the deceased service member, the gratuity may not 
be paid to anyone unless and until more conclusive evidence is submitted 
in the matter, or a certified copy of a decree of a court of competent 
jurisdiction estabhshing entitiement is presented. B-207214, Nov. 4,1982. 

2. Conflicting claims, good-faith putative spouse 

Where several women, each purporting to be the widow of a deceased 
member of an Armed Force, submit conflicting claims for entitiement to 
the death gratuity due imder 10 u.s.c. §§ 1475-1480, and there is a sufficient 
basis in the record to support a finding that only one claimant is the 
surviving spouse, her claim wiU be aUowed to the preclusion of aU others. 
Although Louisiana law permits a good-faith putative spouse to take an 
equal share in the civil effects of a putative marriage, she is not entitied 
rmder the federal statute to a portion of the death gratuity as a smrviving 
spouse. B-209076, Aug. 25,1983. 

3. Spouse cannot be located or identified 

The gratuity provided in 10 use. §§ 1475-1480 that is payable upon the 
death of a service member may be paid to survivors only according to the 
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priority hst contained in 10 use. § 1477. Since surviving cluldren are lower 
in priority on that hst than a surviving spouse, the children may not be 
paid when there is an ehgible spouse, even though the current address of 
the spouse is unknown or the spouse cannot currentiy be identified 
because of confhcting claims. B-187581, Jan. 5, 1977; and B-207214, Nov 4, 
1982. 

4. Direct payment to former spouse 

Notwithstanding a 1986 modification to a divorce decree giving her a 
direct interest in her former husband's retired pay, the former spouse of a 
retired U.S. Army member is not entitied to receive direct pajmients from 
the retired pay of the service member since the original divorce decree 
issued in 1977 awarded the retired pay solely to the member. According to 
the Uniformed Services Former Spouses' Protection Act and implementing 
regulations, a subsequent amendment of a court order issued on or after 
Jime 26,1981, to provide for a division of retired pay as property is 
unenforceable. PhyUis M. Tharp, 68 Comp. Gen. 116 (1988). 

5. Attempt to defeat spouse's rights by contrary designation 

An enhsted man of the Coast Guard carmot defeat the right of his widow 
to the 6 months' gratuity upon his death under the conditions named m the 
act, by designating his father as the person to receive such gratuity. 
1 Comp. Gen. 547 (1922). 

6. Common-law marriage 

Payment of the 6 months' gratuity to a person claiming to be the 
common-law widow of a deceased soldier is unauthorized where the 
evidence presented is insufficient to show with convincing certainty aU the 
requisites necessary to estabhsh the fact of a common-law relationship of 
man and wife. 11 Comp. Gen. 138 (1931). 

7. Marriage by proxy 

The 6 months' death gratuity may be paid to the nondesignated widow of a 
serviceman—^resident of Cahfomia—who was married by proxy in 
Mexico, where proxy marriages are vahd, in the absence of a ruling of the 
California courts on the vahdity of proxy marriages performed in a state 
recognizing such marriages. 33 Comp. Gen. 305 (1954). 
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8. Member's death caused by surviving spouse 

Wife of enhsted man who killed husband foUowing quarrel, but who was 
not indicted by grand jury which returned "no biU," may not be aUowed 6 
months' death gratuity in the absence of evidence clearly absolving wife of 
any felonious action incident to husband's death. 34 Comp. Gen. 103 
(1954). See also 55 Comp. Gen 1033 (1976). 

In the absence of evidence that husband of deceased service member 
acted with felonious intent in connection with the member's death, he is 
entitied to death gratuity payable imder 10 use. § 1477. 68 Comp. Gen. 340 
(1989). 

Where through administrative mistake of fact or law a death gratuity 
payment is made to a person clearly not entitied to it and it is equaUy clear 
that another person is entitied thereto, the administrative office should 
make payment to the proper payee, whether or not the erroneous payment 
is recovered. Thus when death gratuity payment was made to the spouse 
of a member who later was imphcated in the member's death second 
payment may be made to her parent Six-month Death Gratuity, 
B-227582.3, Feb. 21, 1992. 

9. Surviving spouse accessory to member's death 

The claim of the widow of a deceased Air Force member for the 6 months' 
'death gratuity (10 use. § 1477) is denied where claimant pleaded guUty to 
being an accessory before the fact to voluntary manslaughter in 
connection with the member's death and the facts faU to estabhsh her lack 
of felonious intent. Denial of the claim is based on the long-standing pohcy 
which prohibits payment of benefits to a beneficiary who acted with 
felonious intent in bringing about the death of the member upon whose 
death the benefits become payable. B-188403, May 5,1977. 

10. Waiver of rights by spouse 

When a member and his wife were separated and an agreement was 
executed by them prior to the time the member entered the Air Force 
whereby the wife waived aU rights and other benefits to which she may be 
entitied as a result of the member's possible future mihtary service and the 
member designated his mother to receive the 6 months' death gratuity in 
the event there was not surviving spouse, the mother's claim was properly 
disaUowed. 10 use. § 1477(a) provides that the surviving spouse shall be 
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paid the gratuity and a simple waiver of an unknown fixture right does not 
afford a legal basis for payment of the gratuity due from the United States 
to someone other than the recipient designated by statute. 54 Comp. 
Gen. 152 (1974). 

11. Wife's remarriage vyithout obtaining a divorce 

A married service member was declared missing in action in April 1969, 
and presumptive finding of his death was made in February 1978. Where 
his spouse remarried in August 1973, without obtairung a divorce, his 
parents are not entitied to the 6 months' death gratuity under 10 us.c. 
§ 1447(a) because the member was survived by a spouse. B-193503, Mar. 8, 
1979. 

12. Wife's marri^e to member is invahd 

A woman's claim for a death gratuity as the widow of a deceased service 
member is denied since she never obtained a divorce from her first 
husband and legaUy was not a surviving spouse. Also, her alternative claim 
for the death gratuity to be paid to her cluldren as the stepchildren of the 
deceased is derued since her invahd marriage to the deceased precludes 
her children from having become the deceased's stepchUdren. Thus 
deceased's mother is the rightful recipient of the death gratuity. Private 
Calvin A. AUen, USA, 67 Comp. Gen. 569 (1988). 

13. Divorce not recognized in state of domicile 

The legal status of the spouse of an officer of the uniformed services who 
had been granted a divorce by the state of Nevada that was not recognized 
by the wife's matrimonial domicUe, the state of North Carolina, in court 
proceedings in which she was also granted support and custody of the 
cluld bom of the marriage, and at which the husband was present and 
consented to the decree, remained that of the officer's wife. Therefore, 
upon the death of the officer, the wife having maintained her status as 
lawful spouse is entitied to the payment of the 6 months' death gratuity, 
and the fact that the officer had consented to the decree of the North 
Carohna court is assurance the goverrunent wiU receive a good 
acquittance by payment of the gratuity to the deceased officer's widow. 
49Comp. Gen. 116(1969). 
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14. Divorce proceeding not finalized 

The 6 months' gratuity authorized to be paid to the widow of an enhsted 
man of the Navy who died while on the active list, is not barred where the 
enlisted man died after the granting of an interlocutory decree of divorce 
but before 6 months had expired, under a state statute that provides in 
specific terms that decrees of divorce shaU not become final and operative 
until 6 months after the trial and decision. 6 Comp. Gen. 704 (1927). 

15. Divorce obtained through fraud 

Where the decree of divorce of an Army officer from his first wife was set 
aside subsequent to the officer's death by a court of competent jurisdiction 
because of fraud, the person whom the officer married after such decree 
was obtained may not be regarded as having been the wife, or the widow, 
of such officer to whom payment of the 6 months' death gratuity pay may 
be made; rather, the first wife, who remained the officer's wife and who, 
upon his death, became his widow, is entitied to such gratuity. 26 Comp. 
Gen. 327 (1946). 

16. Attempt to set aside divorce subsequent to death 

Six months' death gratuity may not be allowed the aUeged widow of a 
deceased Army officer on the basis of a decree of a state court, subsequent 
to the death of the officer piuporting to vacate a former decree of divorce 
a vinculo matrimorui, which under its own terms and the statutes of the 
state had become final and had been so accepted and acted on by the 
parties, in the absence of satisfactory evidence that the court had 
jurisdiction of the cause and all interested parties to vacate the former 
decree. 16 Comp. Gen. 890 (1937). 

17. Remarriage vahd where performed but not where prior divorce 
obtained 

Remarriage in another state of a divorced soldier within the period 
prohibited by the statute of the state where the divorce was granted, being 
recognized as vahd in the state where the marriage was celebrated, 
payment of 6 months' death gratuity, because of the death of the soldier, to 
the wife by the said remarriage, is authorized. 19 Comp. Gen. 56 (1939). 
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18. Former spouses 

A member filed for and was awarded a divorce from his second wife by a 
state court His mihtary records were changed to reflect his single status. 
At his death, both of his former wives filed claims as the mothers of the 
member's children, for the death gratuity and pay and aUowances due. 
Their claims were paid, each former wife receiving half of the amount due 
on behalf of her chUd. The second wife then had her divorce from the 
member reversed on appeal. She claims the fuU amount of the death 
gratuity and aUowances, based on the fact that she is now the member's 
widow. Payment to her would require that a second payment of the death 
gratuity and aUowances be made. It has been weU established that where 
confusion as to the member's marital status was largely due to his own 
representations, the goverrunent can receive a good acquittance of its 
obhgation even though the payment of the death gratuity and other 
amounts may not have been made to the lawful wife. Where the member 
and the former spouse were divorced at the time of the member's death 
have represented themselves as such, the goverrunent has a good 
acquittance and a second payment should not be made. Major Joseph B. 
Noffgmgern.USAF, B-244830, Feb. 14, 1992. 

19. Invahd marriage 

A woman's claim for a death gratuity as the widow of a deceased service 
member is denied since she never obtained a divorce from her first 
husband and legaUy was not a surviving spouse. Also, her alternative claim 
for the death gratuity to be paid to her children as the stepchUdren of the 
deceased is denied since her invahd marriage to the deceased precludes 
her chUdren from having become the deceased's stepchUdren. Private 
Calvm A. AUen, USA, Deceased, 67 Comp. Gen. 569 (1988). 

C. Entitlement of Member's 
Children 

1. Member remarried 

Claim of ex-wife guardian of minor chUdren of deceased member for 
6-month death gratuity may not be aUowed since records show that 
member remarried and was apparently survived by spouse who, although 
she never filed claim and has not been located, is the only ehgible 
beneficiary under 10 use . § 1477(a)(1). However, if guardian can show 
that member had no spouse on date of death, or that his spouse died 
before her claim was barred, 31 u.s.c. § 71a (now 31 u.s.c. § 3702), then 
further consideration is to be given the guardian's claim. B-187481, Jan. 6, 
1977. 
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2. Payment to natural guardian of member's cluldren 

As the 6-month death gratuity payment is not considered an asset of the 
estate of the deceased member of the uniformed services but is in the 
nature of survivor insurance that is payable in accordance with federal law 
to persons hsted in 19 u.s.c. § 1477, the principal concern of the 
government is to obtain a good acquittance when payment to a minor is 
involved. Therefore, when a state statute provides for a good acquittance, 
payment of the death gratuity due the minor chUd of a deceased member 
of the uniformed services may be made to the natural guardian of the chUd 
(and former spouse of the member) upon compUance with the 
requirements of the law of the state" in which the claimant resides, thereby 
avoiding the cost of obtaining legal guardianship in the settling of smaU 
estates. 47 Comp. Gen. 209 (1967). 

3. Acknowledged iUegitimate chUd 

The 6 months* gratuity statutes authorizing pajnnents to dependent 
cluldren of deceased servicemen should be viewed as including 
iUegitimate cluldren where the relationship is properly estabUshed, so that 
an iUegitimate minor chUd who was acknowledged in writing by a Navy 
enlisted man, now deceased, as his chUd and designated as beneficiary to 
receive his 6-month gratuity may be regarded as the chUd of the decedent 
for death gratuity payments to beneficiaries of deceased members of the 
Navy. 30 Comp. Gen, 277 (1951). 

4. IUegitimate cluld bom after member's death 

The right of an illegitimate chUd to the 6 months' death gratuity is not 
defeated by the fact that the chUd was unborn on the date of notification 
of the death of a Marine Corps enhsted man who had acknowledged in 
writing the paternity of the chUd before his death. Therefore, as the 
decedent was not survived by a widow, the chUd takes precedence over 
any other relative previously designated as beneficiary. 34 Comp. Gen. 415 
(1955). 

5. ChUd adopted by third party 

A deceased naval officer's minor chUd who was legaUy adopted by others 
prior to the officer's death may not be paid the 6 months' death gratuity. 
34 Comp. Gen. 601 (1955). 
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6. StepchUdren—relationship terminated by member's death 

Where the relationship by affinity between an officer or enhsted man and a 
stepchUd or other relative by affinity was created by marriage which has 
been terroinated by death—as distinguished from divorce—subsequent to 
the officer's or enlisted man's designation of such a relative as his 
beneficiary to receive the 6 months' death gratuity, the relationship, in 
absence of any evidence to the contrary, may be considered as continuing, 
insofar as payment of the gratuity is concerned. 24 Comp. Gen. 320 (1944). 

7. StepchUdren—relationship terminated by divorce prior to member's 
death 

Where the relationship by affinity between an officer or enlisted man and a 
stepchUd or other relative by affinity was created by a marriage which has 
been terminated by divorce—as distinguished from death—subsequent to 
the officer's or erUisted man's designation of such a relative as his 
beneficiary to receive the 6 months' death gratuity, the relationship may be 
considered as ended, insofar as payment of the gratuity is concerned, 
urUess clear and convincing affirmative evidence is ftrmished to establish 
the maintenance of close famUy ties and an intention to continue the prior 
relationship. 24 Comp. Gen. 320 (1944). 

8. StepchUdren—^residence in member's household at time of death 

The death gratiuty claimed by the mother of a deceased member of the Air 
Force, designated as beneficiary in the event no spouse or chUd survived, 
and on behalf of three stepchUdren, members of the decedent's household 
at the time of their mother's death shortly before that of the member, who 
traveled as his dependents to the home of their maternal grandmother, 
located close to the permanent duty station to which the member had 
been reassigned for humanitarian reasons, is payable in equal shares to the 
StepchUdren upon proof of a guardian relationship by the persons claiming 
for them. The airman's status as a "householder"—one who as head of a 
household gives life, support, and guidance to the famUy unit—not having 
terminated upon the death of his wife, as evidenced by his endeavor to 
maintain a household for the chUdren with their grandmother near his new 
duty station, and the stepchUdren considered members of the decedent's 
household at the time of his death meet the quahfications in 10 use. 
§ 1475. 45 Comp. Gen. 413 (1966). 
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9. Conflicting claims by different guardians 

Where different guardians appointed by courts of different jurisdictions 
each claims 6 months' death gratuity due the minor chUd of deceased 
enhsted man, the guardian in actual control of the person and property of 
the minor chUd, who was E^pointed by the court whose jiuisdiction to 
appoint a guardian has been tested between the two contending guardians, 
may be recognized to receive the 6 months' death gratuity, 
notwithstanding the lack of final determination between the contending 
guardians as to the right to receive the 6 months' death gratuity. Such a 
final determination under these circumstances is not necessary to protect 
the interests of the United States or of the minor chUd. 39 Comp. Gen. 123 
(1959). 

D. E n t i t l e m e n t of l. Beneficiary must be one Usted imder statute 
Designated Relatives 

In case a member of the uniformed services designates, for the purposes 
of death gratuity payment, a beneficiary who is inehgible because he does 
not have the relationship to the member prescribed for the class by 
statute, such inehgible designee may not receive the death gratuity 
payment 36 Comp. Gen. 741 (1957). 

2. Changes in beneficiary designation 

Changes in beneficiary designations for payment of the 6-month death 
gratuity must comply with the formahties prescribed by regiUations, and 
any departure fi^om the estabhshed procedure must be entirely free from 
doubt, fraud, or mistake. 34 Comp. Gen. 616 (1955). 

3. Effect of misnomer in designation 

A misnomer or an inaccuracy in the name of a beneficiary designated to 
receive the 6-month death gratuity pay does not render the designation 
instrument inoperative provided the person whom the decedent intended 
as the beneficiary can be identified with clearness and certainty by the 
description in the designation instrument. 32 Comp. Gen. 249 (1952). 

4. Nondesignated parent vs. designated person standing in loco parentis 

The 6-month death gratuity authorized in 10 u.sc § 1477 that is payable 
incident to the death of an erUisted member of the imiformed services and 
which is claimed by the decedent's natmral father and a cousin designated 
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to receive the gratuity who is claiming a loco parentis relationship may not 
be paid to either claimant, absent more conclusive evidence or a judicial 
determination of entitiement. The evidence presented by both claimants is 
in confhct, as are the numerous court decisions respecting the 
determination of the term "in loco parentis," and although a close 
relationship existed between the decedent and the famUy of the person 
aUeging the loco parentis relationship, the member prior to enlistment was 
self-supporting and hved where he chose. 49 Comp. Gen. 167 (1969). 

E. Member Must Be on 
Active Duty or Have Been 
Separated From Active 
Service TOthin 120 Days 

1. National Guard officer not in duty status at time of death—absence of 
advance orders 

A National Guard officer who stated he planned to perform miUtary duty 
on the day he died, but who had not been ordered in advance to perform 
such duty, may not properly be placed in a duty status retroactively after 
his death, notwithstanding that on other occasions he had received credit 
for mihtary duty performed without advance authorization. The 
regulations requiring advance orders may not be disregarded as a matter 
of routine, and retroactive orders are permissible only to correct an 
apparent error or to corifirm previously issued verbal orders. B-194189, 
Jan. 7.1980. 

2. Date of death unknown foUowing separation from active duty 

Where the exact hour or date of death of a retired officer of the uniformed 
service carmot be determined and the official record reflects that the body 
of the officer was found 121 days after his release from active duty, the 
death gratuity authorized by 10 use. § 1476(a) to be paid to the widow of 
an officer dying within a 120-day period after release fi-om active duty may 
not be paid. As neither the statement of the doctor sigrung the death 
certificate that death could have occurred on the 120th day nor any other 
document rebuts the official record that the death of the officer occurred 
more than 120 days after release from active duty, the matter is too 
doubtful to warrant pEQinent of the death gratuity. 46 Comp. Gen. 409 
(1966). 

3. Death in corUinement after expiration of erUistment 

An enhsted member of the uniformed services who dies subsequent to the 
expiration of his enUstment and whUe a prisoner in confinement pending 
^peUate review of an unexecuted court-martial sentence is regarded as 
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having his erUistment expire by operation of law rather than as the result 
of the imposition of the court-martial sentence then pending appeUate 
review. Thus, the issuance after the member's death of a court-martial 
order by the Secretary of the Army to restore the rights, benefits, 
privUeges and property of which the deceased may have been deprived by 
virtue of the findings of guUty and sentence could not have the effect of 
placing the member in a pay status after the expiration of the enlistment to 
permit payment of arrears of pay for the foUowing period of confinement 
or of tiie death gratuity. 40 Comp. Gen. 202 (1960). 

However, in another case, a member was court-martialed and was waiting 
appeal of the conviction when he died. He was placed in an excess leave 
status whUe awaiting the ^peal. The member's enlistment had not yet 
ejqpired. The ComptroUer General held that a death gratuity was payable 
to member's surviving spouse since the member died prior to completion 
of the appeUate process to which he was entitied as a matter of right and 
his erUistment had not expired by operation of law. B-223536-O.M., May 1, 
1987. 

4. Fraudulent erUistment rmdiscovered at time of death 

A fraudulent enUstment is voidable at the option of the government. Where 
the fraudiUent character of an enhstment did not become known and the 
deceased was actuaUy carried on the roUs as an enhsted man of the Army 
at date of death, he was an enhsted man "on the active hst of the Regular 
Army," and his widow is entitied to the death gratuity. 9 Comp. Gen. 26 
(1929). 

5. AWQL but not in desertion status at time of death 

A member of the Armed Forces who died by suicide during a period of 
absence without leave occurring after the effective date of section 4(b) of 
the Armed Forces Leave Act of 1946 is to be regarded as continuing in a 
pay status during such absence for the purpose of computing the 
6 months' death gratuity at the rate of pay received at the date of death. 
Such gratuity, not being a part of the pay and aUowances forfeited by 
section 4(b) for absence without leave, may be paid upon administrative 
determination that death was not due to misconduct. 29 Comp. Gen. 294 
(1950). See also 31 Comp. Gen. 645 (1952). 
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6. Effect of desertion status at time of death 

An enhsted member of the uniformed services who died after he had 
breached a restricted status and left for Mexico with the intention of 
remaining there permanentiy was in fact in a desertion status even though 
formal action to declare the member a deserter was deli^ed until after his 
death. Therefore, since the member was in a desertion status at the time of 
his death which effected a termination of his pay status, the 6 months' 
death gratuity authorized for survivors of members in a pay status at time 
of death is not payable to the enlisted man's survivors. 42 Comp. Gen. 143 
(1962). See also 27 Comp. Gen. 269 (1947); and 31 Comp. Gen. 645 (1952). 

7. Correction of records to remove desertion 

The correction of a Navy seaman's records to remove the mark of 
desertion foUowing a determination of presumed death at the end of an 
unexplained absence of more than 7 years does not establish a 
presumption as to the date of death, but the records may be corrected 
again to show a date of death for the purpose of computing the 6 months' 
death gratuity. 35 Comp. Gen. 643 (1956). 

F. Pay and Allowances 
Included in Computation 

1. Combat pay 

Inasmuch as combat pay authorized the Combat Duty Pay Act of 1952, is 
considered monthly compensation within the meaning of the act of 
June 30,1906, as amended, it may be included in the 6 months' death 
gratuity payable upon the death of the member of the uruformed services 
who is entitied to such pay during the month of death. 32 Comp. Gen. 55 
(1952). 

2. Fhght pay 

A r\aval reservist who, whUe on authorized leave from duty requiring 
frequent and regiUar participation in aerial flights, was admitted to civihan 
hospital for treatment for poUomyehtis, which subsequentiy caused his 
death, may not be regarded as having his flight status automaticaUy 
suspended by reason of the hospitalization. Therefore, the member's 
widow is entitied to have the additional flight pay included in the 
6 months' death gratuity. 36 Comp. Gen. 57 (1956). 
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G. Reserve and National 
Guard Members 

1. Death en route from physical examination site 

An inactive naval reservist who was kiUed in an automobUe accident 
returrung home from a physical examination pursuant to orders which did 
not place the member in an active duty status but merely required him to 
report for examination to determine his physical qualifications for active 
duty at a later date m the Aviation Officer Candidate Program may not be 
regarded as having been in an active duty status or any other status for 
expenses incident to the member's death and death gratuity benefits in 
10 U.S.C. §§ 1475-1480,1482, or 6148 (repealed m 1986; see provisions now 
m 37 u.s.C. § 204), and, therefore, death benefits are not payable in the 
absence of a correction of record to show that the member had been 
ordered to temporary active duty for a physical examination incident to 
orders to active duty. 44 Comp. Gen. 701 (1965). 

2. Death after arrival at reserve center but prior to reporting for duty 

A member of the United States Army Reserve who was struck and kiUed 
by an automobUe before reporting for inactive duty training but 
subsequent to arriving at the Reserve Center, with the knowledge and 
consent of his commanding officer to prepare for a driU class he was to 
instruct, leaving to cross the street to a dairy bar, was in a status that 
entities his ehgible survivors to the death gratuity payment prescribed by 
10 use. § 1475(a)(3) when a member dies from iryuries received "whUe 
traveling directiy" to inactive duty training. The member having completed 
travel to his inactive duty trairung station at the Reserve Center earher 
than was necessary to report for scheduled duties was fi:ee to go to the 
dairy bar across the street fi"om the center; therefore, it cannot be 
concluded as a matter of law that he was not "traveling directiy" to his 
inactive duty traiiung station within the meaning of section 
1475(a)(3) when he recrossed the street to return to the center. 45 Comp. 
Gen. 740 (1966). 

3. Death whUe member imder mihtary control 

Claims for death gratuity and medical expenses by beneficiaries of 
National Guard member who was to attend inactive duty training on 
September 8-9,1973, but who suffered heart attack and died during early 
morning of September 9, may be aUowed since member was imder mihtary 
control in his training area at time of heart attack and death and was, 
therefore, on inactive duty training at such time, which is basis for 
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payment of such benefits, 32 u.s.c § 321(a)(1) and 32 u.s.c § 320. 54 Comp. 
Gen. 523 (1974). 

4. Death whUe performing duty without pay 

The provision in 10 use. § 1478(a)(7) that reservists who perform active 
duty or inactive duty trairung, without pay, are considered to be entitied to 
basic pay whUe performing such duty for death gratuity payments to their 
survivors is not to be construed as limiting the amount of the death 
gratuity to basic pay but rather as placing the reservists forming mihtary 
duty without pay in a pay status. Therefore, in the computation of a death 
gratuity payment due a beneficiary of a reservist who was kiUed in an 
aviation accident whUe engaged in flight training duty under orders which 
authorized special inactive duty training without pay, aviation duty pay is 
formclusion. 39 Comp. Gen. 858 (1960). 

H. Effect of Erroneous 
Death Gratuity Payments 

1. Member missing and declared dead, later found ahve 

Payment of 6 months' death gratuities and payment of arrears of pay and 
aUowances made to the beneficiaries or heirs of missing members of the 
Armed Forces pursuant to administrative determinations of death under 
the Missing Persons Act were legal and vahd when made and, therefore, 
are not required to be refunded by the payees when the members return to 
mihtary control, and the death determinations are canceled, 34 Comp. 
Gen. 494 (1955). 

2. Member contrives disappearance 

Upon discovery that a member of the uniformed services had contrived his 
disappearance in a marmer that suggested accidental drowning, the 
6 months' death gratuity paid to his father as the designated survivor is for 
recovery fi-om the son perpetrating the fi-aud and not the father whose 
receipt of the death gratuity was bona fide. Therefore, the determination 
pursuant to 37 use. § 556 that the member had died having been proper 
when made, payment of the gratuity to the father was legal and vahd and 
he may retain the payment 46 Comp. Gen. 687 (1967). 

3. False information given by member 

A death gratuity which is paid to a person determined by the appropriate 
commander to be entitied thereto, based upon representations of record 
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made by the deceased serviceman as to his marital and dependency status 
and, in the absence of information which would give rise to doubt as to the 
status, constitutes a good acquittance even though it subsequentiy 
develops that the payee is not the proper statutory payee, and payment 
would neither impose pecuniary habihty on the disbursing officer nor 
warrant a second pajmient to the proper person, regardless of whether the 
misrepresentations were willful or erroneous. 37 Comp. Gen. 131 (1957). 

Subchapter 
II—Deceased 
Member's Pay and 
Allowances 

A. Order of Precedent in 
Payment 

1. Primary right of designated beneficiary 

Where claimant obtained Mexican divorce from prior spouse, 
subsequentiy married member in California and claims death gratuity as 
his surviving spouse, legaUty of marital status of deceased and claimant is 
too doubtful for payment of death gratuity in absence of declaratory 
vaUdity of Mexican divorce so that any impediment to the vahdity of 
claimant's marriage to member arising out of divorce proceedings may be 
removed. However, claimant was properly paid deceased member's 
accrued pay and aUowances, since she was the member's designated 
beneficiary for such payment and as such had primary entitiement under 
10 us.c. § 2771 regardless of marital status. 55 Comp. Gen. 533 (1975). 

2. Spouse designated as beneficiary 

When the record shows that a service member, who was missing in action 
m AprU 1969, was determined to have died in February 1978, and that he 
specificaUy designated his spouse as beneficiary to receive his unpaid pay 
and aUowances, the member's parents are not entitied to this amount 
under 10 U.SC. § 2771 as a designated beneficiary is always the preferred 
recipient, that designation being the highest on the hst of eUgible 
beneficiaries. B-193503, Mar. 8, 1979. 
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3. Parents claim designation to former wdfe is an error 

A soldier designated, as the person to receive his unpaid mihtary pay and 
aUowances in the event of his death, "Jean S. McBride (wife)." That 
designated, identifiable person is entitied to the soldier's accumulated p£^ 
foUowing his death notwithstanding that they had divorced and she was 
the soldier's former wife at the time he designated her as his beneficiary. 
Determinations concerning entitiement to the accumulated pay of 
deceased service members must be made in conformity with their written 
designations, and a service member's designation may not be set aside on 
the basis of conjecture that the member might or should have intended to 
make a contrary designation. B-222066, June 26,1986. 

4. Designated beneficiaries precedence over widow 

The claim of tiie widow to any pay or aUowances due a retired member of 
the Army at the time of his death may not be paid since the Record of 
Emergency Data on file, although altered ^parentiy because of space 
hmitations on the form, shows clearly that the member intended to 
designate his chUdren to share these funds equaUy. The fact that the 
widow may have been beneficiary of other fimds due upon the member's 
death does not entitie her to the funds in question in view of the specific 
provisions of 10 u.s.c. § 2771 regarding the disposition of such amounts. 
B-189235,Jan. 10, 1978. 

5. Designated beneficiary's precedence over legatee named in wUl 

Savings deposits with interest thereon due a deceased member of the 
uniformed services are considered as part of *'the amount found due" in 
the settiement of a deceased member's account, and therefore payment to 
the member's designated beneficiary as provided by statute is proper, 
notwithstanding that the member had executed a wiU bequeathing the 
deposits to a relative—not the designated beneficiary— în trust for the 
mmor daughter. 37 Comp. Gen. 832 (1958). 

6. Designated beneficiary faUs to file a claim 

Where a designated beneficiary for purposes of retired p ^ fails to file a 
claim and cannot be located within 3 years after a member's death, the 
person next in order of precedence, here the surviving spouse, is entitied 
to the unpaid retu^d pay of the member. B-228767, Sept 14,1988. 
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7. Continuing vahdity of designation after discharge 

The designations of beneficiaries prior to discharge by enlisted men of the 
uniformed service under the act of July 12,1955, 37 u.s.c §§ 361-365 (see 
revised titie 37 for current sections), relating to the final settiement of the 
accounts of deceased members of the uniformed services, continue to be 
vahd designations subsequent to discharge for purposes of settiement of 
unpaid pay and aUowances, the interpretation of the derivative act of 
June 30,1906, that the act is sufficientiy broad in scope to encompass the 
accounts of former officers and erUisted persons being for apphcation to 
the act of September 2,1958, which reenacted and codified the 1955 act 
without substantive change (10 use. § 2771). Therefore, upon the death of 
a member, the pay and aUowances due on date of discharge and remaining 
impaid at the time of the member's death may be administratively settled 
pursuant to 10 us.c § 2771 andpajmient made to the designated 
beneficiaries. 42 Comp. Gen. 215 (1962). 

S. Claim based on common-law remarriage 

After entry of a final decree of divorce on November 6,1975, the wife 
aUeges that she and the husband immediately resumed marital status and 
were husband and wife under the common law of Colorado when husband 
died on November 21, 1975. Wife, therefore, claims entitiement to survivor 
benefits including arrears of retired pay of the deceased husband which 
the Navy declined to pay on the basis she was not the surviving spouse. 
WhUe common-law remarriage after divorce is possible in Colorado, on 
the record presented the existence of a common-law marriage is too 
doubtful to authorize payment. B-194457, May 9,1979. 

9. Designated beneficiary predeceases member 

Where the brother named by a member of the uruformed services to share 
with a sister the retired pay due him at time of death predeceases the 
member and orUy the sister and two other brothers survive the member, 
the sister does not take the undistributed one-half share since the 
beneficiary designations made pursuant to 10 u.s.C. § 2772(a)(1) became 
effective upon the member's death. Therefore, the order of precedence 
prescribed by section 2771(a) apphes to the undistributed share of retired 
pay due. As the member was not survived by a widow, chUd, grandchUd, or 
parent, and no legal representative was ^pomted, distribution m 
accordance with section 2771(a)(6) should be made to the persons, 
including a corporate entity, entitied to take under the law of the domicUe 
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of the deceased, which accords preference to creditors, or persons paying 
creditors, for funeral and last illness expenses. 52 Comp. Gen. 113 (1972). 

10. First wife is "widow" when second marriage not vahd 

Where Navy member marries a second wife without dissolving his first 
marriage, his first wife is his legal widow on the date of his death and is 
entitied to the balance of his unpaid nuhtary retired pay. B-222678, 
Nov. 28,1986. 

11. Designated beneficiary kills member 

Claim of widow of deceased service member for unpaid pay and 
aUowances as member's designated beneficiary (10 use. § 2771), where 
she admitted killing him and was indicted for murder, is denied, even 
though she claimed self-defense and noUe prosequi was entered on 
indictment, since due to certain information of record, the lack of 
felonious intent cannot be estabhshed. 55 Comp. Gen. 1033 (1976). 

12. Spouse accessory to member's murder 

Murdered Navy member's wife, who was found guUty of being an 
accessory after the fact to his murder, is not entitied to receive arrears of 
pay due the member in the absence of evidence that she was not involved 
in the murder or that she did not participate in the murder with felonious 
or wrongful intent, since it is a fundamental rule of law that no person 
shaU be permitted to profit by his own wrongfiU act. B-187743, July 7,1977. 

Where member's wife was suspected of murdering her husband, and 
remained under investigation for 4 years, but was never accused, indicted, 
or charged with any offense arising out of his death, she should be paid his 
unpaid retired pay and a survivor benefit armuity if otherwise entitied to 
them. B-219218-O.M., Aug. 20, 1985. 

Accrued retired pay may be paid to widow of retired member 
notwithstanding that she pleaded guUty to misdemeanor charges resulting 
from his homicide, where the facts in the record otherwise establish that 
his death resulted from the accidental discharge of a rifle and that the 
widow lacked felonious intent in the matter. The pohcy which precludes 
payment to a claimant who caused the death of the individual upon whose 
death the payment became due may not be invoked where the facts of 
record estabhsh with reasonable clarity, the absence of any felonious 

Page 7-18 GAO/OGC-d6-23 MPLM—ReUred Pay 



Chapter 7 
Death Pasrments 

intent on the part of the claimant in the homicide. B-222065-O.M., July 22, 
1986. 

Widow of a retired Army member claims entitiement to an armuity under 
the Survivor Benefit Plan and unpaid retired pay due at the time of his 
death. In cormection with his death, she entered a plea of guUty to 
involimtary manslaughter but was not adjudged guUty, instead entering the 
state's first offender program. The claim, based on the argument that the 
widow was temporarily insane at the time of the incident, is disaUowed 
because the record does not reasonably demonstrate the absence of 
felonious intent in hght of the guUty plea and the absence of any 
fact-finding proceedings estabUshing that the kiUing was accidental, in 
self-defense or otherwise justifiable. Widow's Claim for Unpaid Retired 
Pay and Survivor Benefit Plan Annuity, B-233351, July 27,1989. 

13. Legal entity as designated beneficiary 

The word "person" as used in 10 U.S.C. § 2771(a) should be construed 
simUarly to that word as used in 5 u.s.c § 5582(b) and, thus, may include a 
legal entity other than a natural person. Therefore, an Army member's 
designation as beneficiary of his unpaid retired pay upon his death of the 
United States Soldiers' Home, a goverrunent instrumentahty with the 
power to accept donations of money or property, was a vahd designation 
under 10 U.S.C. § 2771(a)(1) and the Home's claim may be aUowed. 
B-187037, Oct 22,1976. 

14. When law of domicUe governs payment 

Settiement of accounts of deceased members of the Armed Forces is 
provided by 10 u.s.c § 2771. In the absence of a designated beneficiary, a 
surviving spouse, chUd, or parent, or a legal representative of the estate, 
the person entitled under the law of the domicUe of the deceased member 
is entitied to payment B-191818, Nov. 21,1978. See also B-199455, Sept 29, 
1980. 

Where law of domicUe of deceased member of Armed Forces is made 
controUing by 10 u.s.C. § 2771(a)(6), and where stepdaughter-m-law of 
marriage dissolved by final decree of divorce in 1950 has no legaUy 
recognizable status under the domicUe's law, claim for amounts due 
deceased member of Armed Forces, asserted by stepdaughter-in-Iaw, was 
properly denied. B-191818, Nov. 21,1978. 

Page 7-19 GAO/OGC-95-23 MPLM—Retired Pay 



Chapter 7 
Death Payments 

15. Proper settiement under law of domicUe—payment bars recovery by 
later claimant 

A settiement was made under 10 use. § 2771(a)(6) to those properly 
quaUfied under the laws of succession of that state based on theu* 
assertion of being the deceased member's sole next of km, and there was 
no indication of the existence of any other qualified persons. Where 
another claim was thereafter presented, the government has obtained a 
good acquittance by the settiement and under 10 u.s.c. § 2771(d) such 
payment bars recovery by the later claimant of any portion of the 
settiement B-199455, Sept 29, 1980. 

B. Member in Missing 
Status Subsequentiy 
Determined to Be Dead 

1. Pay increases 

The widow and designated beneficiary of an Air Force c£^tain held to be 
in a missing in action status from March 28,1969, untU that status was 
terminated on March 19,1970, on the basis of evidence establishing his 
death, may be paid the increase in basic pay provided by the Federal 
Employees Salary Act of 1970, and implemented by Executive Order No. 
11525, for the period January 1, 1970, the retroactive effective date of the 
act, through March 19,1970, absent a contrary determination under 
37 use. § 556(c) by the Secretary of the Air Force. WhUe the Department 
of Defense memorandum implementing the executive order permits a 
retroactive increase in pay for any active service performed in the case of 
a person "who died" after December 31, 1969, but before AprU 15,1970, 
such authority together with section 5 of the salary act on which it is based 
is considered to have reference to a termination of pay because of death. 
50 Comp. Gen. 148 (1970). 

2. Distribution of amount accruing to member's account including deposits 
in Uruformed Services Savings Deposit Program 

The father of a member in a missing status is not entitied to the accrued 
pay and aUowances, including amounts deposited in the Uniformed 
Services Savings Deposit Program (USSDP), when the member is 
determined to have been MUed in action, even though he was designated 
to receive an aUotment of 100 percent of the member's pay and aUowances 
if he went in a missing status, since the Secretary concerned has the 
authority under 37 use. §§ 551-558 to discontinue such an aUotment. The 
amounts accruing to member's account, including deposits in the USSDP are 
then distributed in accordance with 10 use. § 2771, in this case to the 
designated beneficiaries, his sisters. B-196808, July 17,1980. 
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3. Designated beneficiary (spouse) remarries whUe member missing 

Any amounts due a member of the Marine Corps—^who when he entered a 
missing status on AprU 30,1967, was a private first class E-2, and who by 
September 20,1971, the date his death was estabhshed as AprU 30,1967, 
had been promoted successively to sergeant E-5—are payable at the rates 
m effect on September 10,1971. Pursuant to Pub. L. No. 92-169, tiie 
promotion of a member whUe in a missing status is "fuUy effective for aU 
purposes," and the member's former spouse as designated beneficiary is 
entitled to the payment of the arrears of pay due notwithstanding she had 
remarried before he was officiaUy determined to be dead. 51 Comp. 
Gen. 759 (1972). 

C. Ret i red M e m b e r s l. Accounts to be settiedpursuant to 10 use. § 2771 

The term "member" in 10 use. § 2771 relating to the settiement of 
accounts of deceased members of the Armed Forces includes former 
members of the Army of the United States and former members of Reserve 
components who have been retired. There is no evidence of a 
congressional intent in the enactment of 10 use. § 2771 and in the 
derivative laws to distinguish cases of former members who have been 
retired fi-om those of Regular and Reserve retired members. Therefore, 
accounts of such deceased former members may be administratively 
settied in accordance with estabhshed procedures. 40 Comp. Gen. 632 
(1961). 

2. Requirement that retired member's death and date of death be 
estabhshed 

The retiired pay of a retired member of the Armed Services accrues only 
during his lifetime. Payment of such pay is generaUy authorized to be 
made orUy to the retired member, except that upon his death the amount 
accrued but unpaid may be paid to his beneficiary as provided by 10 use. 
§ 2771. Therefore, the fact of the member's death and date of death must 
be estabhshed before payment may be made on such claim. B-174048, 
Dec. 28, 1978. 

Where the only basis presented for payment of a claim for retired pay of a 
missing person is a state court decree entered on the basis of presumptive 
evidence in a proceeding in which the United States is not a party, the 
United States is not necessarily bound by such a decree. In the absence of 
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further proof that the member was ahve after the date of disappearance, 
the claim of the member's son as beneficiary of unpaid retired pay accrued 
after the date of disappearance is too doubtful to aUow. B-174048, Dec. 28, 
1978. 

A claim by a retired Navy member's wife for the member's retired pay 
accruing during the 7-year period from the date of his disappearance to the 
date he was declared dead by a state court may not be aUowed since 
retired pay is payable orUy during the member's life and there is no 
showing that he was ahve after his disappearance or when he actuaUy 
died, and the state court determination appears to be presumptive orUy 
and does not estabhsh that the member hved for 7 years. 58 Comp. 
Gen. 131 (1978). Modified by Chief Warrant Officer Glen N. Burbage, 
USCG (Retired), 71 Comp. Gen. 107 (1991). 

Where there is no evidence that a mihtary member died before a state 
court decree presumptively declaring his date of death to be 7 years from 
the date of his unejq^lained dis^pearance, claim of surviving spouse for 
undisbursed retired pay up to the court, determined date of death is 
aUowed. 43 Comp. Gen. 503 (1964) and 58 Comp. Gen. 131 (1978) are 
modified accordingly. Chief Warrant Officer Glen N. Burbage, USCG 
(Retired), 71 Comp. Gen. 107 (1991). 

3. Incompetent member dies whUe in Veterans Administration faciUty 

Under the ruling in Berkey v. Uruted States, 176 Ct CI. 1, the retired pay 
withheld pursuant to 38 use. § 3202(a)(1) (now 38 us.c § 5502) fi"om a 
retired member of the uniformed services a4judged incompetent who died 
whUe receiving care in a Veterans hospital is payable to members of the 
immediate famUy of a decedent as the forfeiture provisions of section 
3203(b)(1) (now 38 use, § 5503) are inappUcable to witheld retired pay, 
which is considered earned compensation and not a gratuity. Retired pay 
is for distribution under 10 use. § 2771, as there is no basis for 
distinguishing between cases involving a competent or an hicompetent 
retired member. Therefore distribution of the withheld retired pay in both 
categories—competent and incompetent—should be on the same basis, 
and claims simUar to the Berkey case handled as indicated in 40 Comp. 
Gen 666 (1961). 41 Comp. Gen. 218 (1961) is reversed. 47 Comp. Gen. 25 
(1967). 
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4. Claim by sole creditor and "orUy friend" 

Under the act of June 30,1906, as amended, which governs distribution of 
amounts due estates of deceased mihtary persormel, no provision is made 
for payment to a general competitor of the decedent's estate. Therefore 
the sole creditor of a deceased member of the uniformed services, who 
was decedent's "orUy fiiend," is not entitied to payment of claim from 
arrears of pay due decedent unless claim is presented by a duly ^pointed 
legal representative of the estate. 33 Comp. Gen. 346 (1954). See also 
52 Comp. Gea 113 (1972). 

5. Designated beneficiary has doubtful claim 

Sister-in-law of deceased member claimed accumulated retired pay of 
member as designated beneficiary and legal representative of his estate. 
However, evidence in the record indicates that the member was domicUed 
in New York and the wiU was probated in Permsylvania In addition the 
member was permanentiy hospitalized in a VA facUity in New York, after 
having been determined to be mentaUy incompetent in 1966, at which time 
a custodian had been appointed for him. The wUl was executed in 1967. 
The member was never found to have regained competency before he died 
in 1982. Since the claim is of doubtful vahdity, payment of the 
accumulated retired pay may not be aUowed. B-217563, June 24,1986. 

6. Claim for interest based on neghgent delay in payment 

The widow of a retired mihtary member seeks pa3mient of an amount 
equal to investment interest she states was lost on the balance of a 
settiement payment to which she was entitied under the Mihtary Claims 
Act. She claims that the check that was initiaUy sent to her in payment was 
improperly drawn due to neghgence, and she claims the interest she lost 
from the date she received the first check until the date she received a 
second check which she was able to negotiate. The claim is denied since 
there is no authority for such a payment. B-214361, May 22, 1984. 
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bmdmg 1-20 
j . When erroneous notice is ineffective 1-20 
k. De facto service 1-20 
I. Regular Army Reserve service 1-21 
m. Retention on active duty after transfer to 

retired reserve 1-21 
6. Receipt of severance pay and subsequent retirement 

for non-Regular service 1-22 
7. Date of accrual for retired pay 1-22 

a General 1-22 
b. Claims accrue when service makes determination 

of required service 1-22 
c. Trust funds 1-23 

F. Waivers 1-23 
1. Overpayments after death of member 1-23 
2. Overpayments to retired member 1-23 
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Chanter 2 '̂ ̂ ^̂ ^̂ ^ "̂̂  
^ 1. Disabihty incurred whUe member entitied to basic 

Retired Pay for pay 2-1 
Disab i l i ty R e t i r e m e n t ^ Preexisting disabmty 2-1 

b. Member AWOL when disabihty incurred 2-1 
c. Member on excess leave 2-1 
d. De facto member 2-2 
e. Disabihty determination made after his release 2-2 

2. Change in administrative interpretation of law 2-2 
3. Distinction between injury and disease—active duty 

for 30 days or less 2-3 
4. Active duty for 30 days or less extended due to 

hospitalization for iryury 2-3 
5. Requirement that disabiUty be estabhshed 2-3 

a No showing of continuing disabiUty 2-3 
b. Administrative determination 2A 
c. Member on temporary disabihty retired 

hst—faUure to report for periodic examination 2-4 
B. Retired Grade 2A 

1. Disabihty retirement and promotion simultaneously 
effective 2-4 
a DisabiUty discovered as a result of physical 

examination for promotion 2-4 
b. DisabUity discovered in connection with 

voluntary retirement examination 2-5 
2. Member returned to active dufy from permanent 

disabihty retirement hst in higher grade 2-6 
3. Member caUed to active duty fi-om temporary 

disabihty retired list in higher grade 2-6 
4. Advancement on retired hst to highest permanent 

temporary grade satisfactorily held 2-6 
a In general 2-6 
b. Grade in branch of service other than that from 

which retired 2-7 
c. Determination of "Satisfactory Service" in 

higher grade 2-7 
C. Temporary Disabihty Retired List 2-7 

1. Five-year hnutation 2-7 
2. FaUure to report for examination 2-8 
3. Erroneous payments 2-8 
4. Service credit for retired pay purposes 2-9 
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D. Retirement Date 2-9 
1. AppUcation of Uruform Retirement Date Act 2-9 
2. Where member is also ehgible to retire voluntarily 2-9 
3. Dehvery of retirement orders is delayed beyond 

retirement date 2-10 
E. Computation of Retired Pay 2-10 

1. Options based on retirement date 2-10 
a Most favorable formula—election 2-10 
b. Methods of computation 2-10 
c. Use of hypothetical bases of computation 2-11 
d. Restrictions on pay computation method 2-11 

2. Disabihty retirement 2-11 
a Before earUest date authorized for voluntary 

retirement 2-11 
b. Enhsted member retired for disabihty— 

extraordinary heroism award 2-12 
3. Use of constructive retirement date 2-12 

a To avoid "retired pay inversion" 2-12 
b. Income tax consequences 2-12 
c. RecaU after retirement for years of service 

recomputation for disabiUty 2-13 
F. Fmahty of DisabiUty Determination—Correction of 

Records 2-13 
1. In general—finaUty of findings 2-13 
2. Effect of member's placement on temporary disabihty 

retired Ust 2-13 
3. Fmahty of discharge 2-14 
4. Substantial new evidence—revocation of orders 2-14 
5. Disabihty determination subsequent to 

release—record correction action 2-14 
6. Tax consequences of record correction action 2-15 
7. Court order restraining discharge 2-15 

r h a n t ^ r "X ^' ^^^^^^ ^^^ 3-1 
v^zidptci o ^ J ^^^^g ^^^ retirement 3-1 
P a y f o r M i l i t a r y 2. Quahfied for retirement but not retired 3-1 
Service Performed B. Retired Grade 3-1 
Q K n t t '̂ ̂ *̂ *̂ ^̂  ̂ ^ ^ ^ higher grade after retirement 3-1 
o U D S e q U e U l l O 2. Adjustment on retired Ust—reduction m pay effect 3-2 
R e t i r e m e n t C. Recomputation 3-2 

1. Recomputation of retired pay for service performed 
after retirement 3-2 
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2. Active duty for less than 2 years 3-2 
3. Consumer Price Index changes 3-3 

a On active duty for 2 years after retirement 3-3 
b. Disabled whUe on active duly after retirement 3-3 

4. Elxtraordinary heroism award 3-3 
D. Inactive Mihtary Service Performed Subsequent to Retirement 3-4 

1. Inactive service in another branch of Armed Forces 34 
2. Resignation firom retired status to qualify for 

non-Regular retirement 34 
3. Regular army officer service in higher grade with 

Army National Guard 3-5 
E. Characteristics of Retired Pay 3-5 

1. Advance payment of retired pay 3-5 
2. Waiver of retired pay 3-5 
3. Member's death 3-5 
4. Forfeiture—criminal offense 3-6 

F. Persons Who Were Not Members Before September 1980 3-6 
1. Statutory amendments 3-6 
2. Erroneous payments of basic pay not included 3-6 
3. Period of unauthorized absence 3-6 
4. Demotions 3-7 
5. Cost-of-Uving adjustment 3-7 

G. Uniformed Services Former Spouses' Protection Act 3-8 
1. Compliance with state court order for alimony or 

chUd support 3-8 

4-1 Chapter 4 
Dual Compensation 
Restrictions 
S u b c h a p t e r A. Exenipt status ~ 44 

. 1. Advanced to officer grade—^pre-1964 4-1 
1 R e t i r e m e n t S t a t u s 2. Retired pay on enUsted grade 4-1 

3. Enlisted status retention 4-1 
4. Warrant officer retired as enUsted 4-1 

B. Non-Exempt Status 4-2 
1. Warrant officer service 4-2 
2. Temporary officer status 4-2 
3. Advancement to commissioned grade on retired list 4-2 
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4. Temporary coast guard officer status 
5. Service-connected disabiUty retirement—pre-1964 
6. Non^propriated fund activity—pre-1964 

C. DisabiUty Exemption 
1. Legislative history of exemption 
2. Conclusiveness of service medical determination 
3. Disease from combat conditions 
4. "0" percent disabihty ratings 

Subchapter 
II—Nongovernment 
Employment Not 
Covered 

A. Court-Appointed Attorneys 
B. United States Marine Corps Association (USMCA) 

C. State Maritime Academies 
D. Federal Credit Uruon 
E. International Organizations 
F. Naval Academy Athletic Associatiori 
G. Retired Seruor Volunteer Program 
H. Fee Basis Physicians 
I. Contract Concessionaire 
J. Dental Services on Contractual Basis 

4-2 
4-2 
4^ 
4-3 
4-3 
4-3 
4-3 
44 

44 
44 
44 
4-5 
4-5 
4-5 
4-5 
4-6 
4-6 
4-6 

Subchapter 
in—Government 
Employment 

A. FuU-time Employment 
1. "TAPER" appomtment 
2. Director, CIA 

B. Leave-Without-Pay Periods 
1. No reduction of retired pay 
2. Weekends within LWOP periods 
3. Several periods of LWOP 
4. Part of day on LWOP 

5. 31st day of month 
C. Non£^propriated and Appropriated Fund Activities 

1. Appropriated vs. office or position 
2. Termination of pre-1964 election 
3. Federal Reserve—Board of Governors 
4. Federal Deposit Insurance Corporation (FDIC) 

5. Office of the ComptroUer of the Currency (coc) 
6! National Credit Uruon Administration 
7. Office of Civihan Radioactive Waste Management 

D. JROTC histructors 
1. Exemption 
2. General schedule appointment limitation 

4-6 
4-6 
4-7 
4-7 
4-7 
4-7 
4-7 
4-7 
4-8 
4-8 
4-8 
4-8 
4-8 
4-9 
4-9 
4-10 
4-10 
441 
441 
441 
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E. Intermittent Employment 4-11 
1. Intermittent defined 4-11 
2. Intermittent vs. regular 4-11 
3. Two government agencies—excepted £^pointment 4-11 
4. Two or more intermittent ^pointments 4-12 
5. Re^pointment to same position 4-12 
6. Excepted ^pointment conversion 4-12 

F. Temporary Employment 4-12 
1. Two temporary z^pointments—30-day exemption 4-12 
2. Work on 1990 census 4-13 

Subchapter IV-Pay ^ ° f X " ^ ^ ^ " ^ ' " ' '"^ tis 
KeClUCtlOn Snu 2. VA compensation—pay reduction adjustment 4-14 
Refunds -̂ ̂ ^ compensation—amount of reduction 4-14 

4. VA compensation—^retroactive entitiement 4-14 
5. CiviUan armual leave credit 4-15 
6. Leave credit limitation 4 15 
7. Retired pay reduction—1 hour civilian pay 4-15 
8. Retired pay reduction—state commuruty property law 4-15 
9. Reduction not required 4-16 

B. CivU Service Reform Act of 1978 4-16 
1. Relation to 1964 Act 4-16 
2. Computation of reduction 4-16 
3. No refunds 4-16 
4. Intermittent employment 4-17 
5. Bonuses—reemployed armuitants 4-17 
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Chapter 5 
Constitutional and 
Statutory Prohibition 
Against Payment of 
Retired Pay 

Subchapter 
I—Constitutional 
Prohibition Against 
Foreign Employment 

54 

A. Direct Goverrunent Employment 
1. Salary as an emoliunent 
2. Retired pay to be withheld in amount equal to 

emoluments from foreign government 
3. "Emoluments" given broad interpretation 
4. Pub. L. No. 95-105 granting consent of Congress to 

foreign employment 
5. Amount of retired pay to be withheld 
6. Reserve members 
7. Regular vs. reserve status 
8. Foreign government subdivision 
9. Fleet reserve 

B. Indirect Government Employment 
1. Instrumentahty of foreign government 
2. InstrumentaUty vs. autonomy 
3. Employee of professional corporation 
4. Employer-employee test 

C. Nonemployment Payments From Foreign Governments 
1. Damages for iryuries 
2. Rewards 
3. Pensions 

D. Foreign Citizenship and Residence 
1. Foreign citizenship 

a Fleet reservist 
b. Regular enhsted 
c. Renunciation of United States citizenship 
d. Reserve officer 
e. Pubhc Health Service officer 
f. Non-regular retirees—10 U.S.C. § 1331 
g. Dual citizenship—service in foreign armed force 

2. Foreign residence effect 
a Retention of foreign citizenship 
b. Naturalized citizens 

5-1 
5-1 

5-1 
5-2 

5-2 
5-3 
5-3 
6-3 
5-3 
54 
54 
54 
5-5 
5-5 
5-5 
5-5 
5-5 
5-6 
5-6 
5-6 
5-6 
5-6 
5-6 
5-7 
5-7 
5-7 
5-8 
5-8 
5-8 
5-8 
5-8 
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S u b c h a p t e r I I — S e l l i n g ^- P ^ ° ™ Activdties-Sales Activities 5-9 
_Ĵ  ^ 1. What constitutes selling 5-9 

to the Government 2. signing and submitting bids 5-9 
3. Social functions sponsored by contractor 5-9 
4. Frequent vs. infrequent contacts 5-10 
5. Pre-contract contact 5-10 
6. Demonstration of products 5-10 
7. Integral part of agency 5-10 
8. Tangible property 5-11 
9. Construction contracts 5-11 
10. Non^propriated fund activities 5-11 
11. Employed by DOD contractor 5-11 

B. Liaison Activities 5-12 
1. SmaU bushiess representatives 5-12 
2. Pre-contract contacts—limitations 5-12 
3. PubUc relations activities 5-12 
4. Good wUl 5-13 
5. Preliminaiy haison activities 5-13 
6. Official vs. other contacts 5-13 

C. Prohibition Period 5-13 
1. Prohibition to be broadly construed 5-14 
2. Commencement date of prohibition 5-14 
3. Active duty after retirement effect 5-14 

D. Prohibition Affecting Entire Employment 5-14 
1. Prohibition covers period of contract 5-14 
2. Period of engagement in prohibited activity 5-15 
3. Individual acts have continuing effect 5-15 
4. Good faitii 5-15 

E. Nonprohibited Activities Types of Employment Interest 5-15 
1. Marketing vice president 5-15 
2. President of company 5-16 
3. Management of sales department, etc. 5-16 

s 4. Assistance to government visitors 5-16 
5. Administrative assistant to president 5-16 
6. Financial interest in corporation 5-17 

F. Liaison Activities 5-17 
1. Consultation with operational and tactical 

government personnel 5-17 
2. Advising contractor vs. contacting goverrunent 

persormel 5-17 
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3. Technical discussions vs. contract discussion 5-17 
4. Advice to government on request 5-18 
5. Assistance on request 5-18 
6. Prohibited vs. other contracts 5-18 
7. Foreign government representation 5-18 

G. Goods vs. Services 5-19 
1. Moving and hauling 5-19 
2. Warranty repairs 5-19 
3. Preparation of manuscript 5-19 
4. Personal service 5-20 
5. Services vs. sales 5-20 
6. Services for previously procured products 5-20 
7. Over-the-counter sales 5-20 
8. Sales by the government 5-21 

A. When and How Payable 6-1 

Chapter 6 
Separation Payments 

^ i i h f ' b a n t p r ^ wnenananowrayaoie 
o u u t . 1 la j j LCI J Combination of cash settlement and carryover of 
I—^Accrued Leave Pay leave prohibited e-i 

2. Carryover of minus leave balance prohibited 6-1 
3. Unused leave at time of retirement—use for 

longevity purposes prohibited 6-2 
4. Retired member retained on active duty without break 

in service 6-2 
5. Commission officer reverting to warrant officer 6-2 
6. Army reserve officer voluntarily reheved fi'om 

active duty and then voluntarily recaUed without a 
break in service 6-3 

7. Pubhc Health Service commissioned officers 6-3 
8. Accrued leave at time of enUstment extension 6-3 
9. Members in missing status 64 
10. Accrued leave in excess of 60 days at retirement or 

death 64 
B. Computation of Payment 64 

1. Station aUowances and variable housing aUowance 6A 
2. Basic aUowances for subsistence (BAS) and for 

quarters (BAQ) 6-5 
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3. Additional pay for retention on vessel in foreign 
waters 6-5 

4. EInhanced pay for members holding special positions 6-5 
5. Additional pay of permanent professors at United 

States Air Force Academy 6-5 
C. Erroneous Payment for Accrued Leave 6-6 

1. Record correction—^restored to active duty 6-6 
2. Record correction—restored to active duty—waiver 

of erroneous payments 6-6 
3. Waiver 6-6 

D. Effect of Disciplinary or Adverse Administrative Action 6-7 
1. Court-martial sentence which includes forfeiture of 

pay and aUowances 6-7 
2. Leave pending review of court martial sentence 6-7 
3. Court-martial set-aside and member restored to aU 

rights 6-8 
4. Records corrected to show honorable discharge but 

not to delete court-martial pay forfeiture 6-8 
5. Records corrected to rescind court-martial sentence 

but not to show active duty status 6-9 
6. Upgrade of discharge—effect on pay grade 6-9 
7. Upgrade of discharge—documentation required to 

substantiate payment for leave 6-9 
8. Upgrade of discharge—leave records lost or 

destroyed 6-9 
9. Upgrade of discharge—mustering out pay 6-10 

E. Reserve Members 6-10 
1. Leave accrual under separate training orders 6-10 
2. Member recaUed to active duty with no actual break 

in service 6-10 
3. Member injured—leave accrual whUe hospitalized 6-11 
4. Member iryured—extends tour and performs limited 

service 6-11 

Subchapter A. Entitlement ' 641 
T„*T 1. Less than 6 months of active duty 6-11 

11 D i s a b i l i t y 2. separation based on disabihty is ineffective 6-12 
ggY0j»0j^Qg P a V ^' Dis^h^^^ without severance pay—attempted 

retroactive cancellation 6-12 
4. Discharge without severance pay—claim barred by 
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Subchapter 
m—Repeals in 1981 

Chapter 7 
Death Payments 

6-year statute of limitations 6-12 
5. Disabihty incurred whUe in pay forfeiture status 6-12 
6. Disabihty incurred during period of confinement 

after enlistment expired 6-13 
7. Convicted of certain crimes 6-13 
8. MedicaUy unfit at time of induction 6-13 

B. Computation 6-14 
1. Higher permanent reserve grade at time of separation 6-14 
2. Highest temporary or permanent grade in which served 

satisfactorily 6-14 
• 3. DisabiUty found during examination for promotion 6-14 

4. Time on temporary disabihty retired hst 6-15 
5. More than 12 years* service—second payment of 

severance pay 6-15 
C. Receipt of Retired Pay or Veterans Benefits for Same 

Disabihty 6-15 
1. Compensation from Veterans Administration 6-15 
2. Records correction—^placement on permanent 

disabiUty retired hst 6-16 

A. Severance Pay Other Than DisabiUty 
B. Readjustment Pay 

Subchapter I—Death 
Gratuity 

A. Distinguished From Pay and AUowances 
B. Entitiement of Surviving Spouse 

1. Confhcting claims, generaUy 
2. Conflicting claims, good-faith putative spouse 
3. Spouse cannot be located or identified 
4. Direct payment to former spouse 
5. Attempt to defeat spouse's rights by contrary 

designation 
6. Common-law marriage 
7. Marriage by pro^g^ 
8. Member's death caused by surviving spouse 
9. Surviving spouse accessory to member's death 

6-16 
6-16 

7-1 

7-1 
7-1 
7-1 
7-1 
7-1 
7-2 

7-2 
7-2 
7-2 
7-3 
7-3 
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10. Waiver of rights by spouse 7-3 
11. Wife's remarriage without obtaining a divorce 74 
12. Wife's marriage to member is invahd 7-4 
13. Divorce not recognized in state of domicUe 7-4 
14. Divorce proceedings not finalized 7-5 
15. Divorce obtained through fraud 7-5 
16. Attempt to set aside divorce subsequent to death 7-5 
17. Remarriage vahd where performed but not where prior 

divorce obtained 7-5 
18. Former spouses 7-6 
19. Invahd marriage 7-6 

C. Entitiement of Member's ChUdren 7-6 
1. Member remarried 7-6 
2. Payment of natural guardian of member's chUdren 7-7 
3. Acknowledged iUegitimate chUd 7-7 
4. IUegitimate chUd bom after member's death 7-7 
5. ChUd adopted by third party 7-7 
6. StepchUdren—relationship temunated by member's 

death 7-8 
7. StepchUdren—relationship terminated by divorce 

prior to member's death 7-8 
8. StepchUdren—residence in member's household at 

time of death 7-8 
9. Confhcting claims by different guardians 7-9 

D. Entitiement of Designated Relatives 7-9 
1. Beneficiary must be one hsted under statute 7-9 
2. Changes in beneficiary designation 7-9 
3. Effect of misnomer in designation 7-9 
4. Nondesignated parent vs. designated person standing 

in loco parentis 7-10 
E. Member Must Be on Active Duty or Have Been Separated 

From Active Service Withm 120 Days 7-10 
1. National Guard officer not in duty status at time of 

death—absence of advance orders 7-10 
2. Date of death unknown foUowing separation firom 

active duty 7-10 
3. Death in confinement after expiration of enlistment 7-10 
4. Fraudulent enhstment undiscovered at time of death 7-11 
5. AWOL but not in desertion status at time of death 7-11 
6. Effect of desertion status at time of death 7-12 
7. Correction of records to remove desertion 7-12 
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F. Pay and AUowances Included in Computation 7-12 
1. Combat pay 7-12 
2. FUght pay 7-12 

G. Reserve and National Guard Members 7-13 
1. Death en route fi'om physical examination site 7-13 
2. Death after arrival at reserve center but prior to 

reporting for duty 7-13 
3. Death whUe member under mihtary control 7-13 
4. Death whUe performing duty without pay 7-14 

H. Effect of Erroneous Death Gratuity Payments 7-14 
1. Member missing and declared dead, later found aUve 7-14 
2. Member contrives dis^pearance 7-14 
3. False information given by member 7-14 

Sllhphflntpr ^' ^^^^^ ^^ Precedent in Payment 7-15 
_^ ^ 1. Primary right of designated beneficiary 7-15 

11 D e c e a s e d 2. spouse designated as beneficiary 7-15 
Member's Pay and -̂ parents claim designation to former wife is an error 7-16 
A n 4. Designated beneficiaries precedence over widow 7-16 

jTij^yj vv cu i^^t;o 5 Designated beneficiary's precedence over legatee 
named in wiU 7-16 

6. Designated beneficiary faUs to file a claim 7-16 
7. Continuing vaUdity of designation after discharge 7-17 
8. Qaim based on common-law remarriage 7-17 
9. Designated beneficiary predeceases member 7-17 
10. First wife is "widow" when second marriage not vahd 7-18 
11. Designated beneficiary kUls member 7-18 
12. spouse accessory to member's murder 7-18 
13. Legal entity as designated beneficiary 7-19 
14. When law of domicUe governs payment 7-19 
15. Proper settiement under law of domicUe—^payment 

bars recovery by later claimant 7-20 
B. Member in Missing Status Subsequentiy Determined to 

Be Dead 7-20 
1. Pay increases 7-20 
2. Distribution of amount accruing to member's account 

including deposits in Uniformed Services Savings 
Deposit Program 7-20 

3. Designated beneficiary (spouse) remarries whUe 
member missing 7-21 

C. Retired Members 7-21 
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1. Accounts to be settied pursuant to 10 use. § 2771 7-21 
2. Requirement that retired member's death and date of 

death be estabUshed 7-21 
3. Incompetent member dies whUe in Veterans 

Administration faciUty 7-22 
4. Claim by sole creditor and "only friend" 7-23 
5. Designated beneficiary has doubtful claim 7-23 
6. Claim of interest based on neghgent delay in 

payment 7-23 
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