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As part of an ongoing review of U.S. government efforts to help firms 
protect their intellectual property rights (e.g., patents, trademarks, and 
copyrights) in international trade, we surveyed firms to obtain their per- 
spectives on the Customs Service’s ability to stop counterfeit and 
infringing goods from entering the country. This report provides infor- 
mation on the results of our surveys. We provided you earlier with a 
draft of this report for your use in carrying out your oversight responsi- 
bilities during the fiscal year 1987 authorization and appropriations 
process. 

Firms use two separate methods to obtain Customs’ assistance in pro- 
tecting intellectual property rights. 

1. Recordation: Owners of trademarks and copyrights that have previ- 
ously been registered with the federal government can record their 
rights directly with the Customs Service for a small fee. In protecting 
trademarks and copyrights, Customs can exclude shipments of counter- 
feit or infringing goods from the country and, in certain instances, can 
seize such shipments, which may be forfeited to the government. 

2. Section 337 exclusion orders: Owners of other types of intellectual 
property rights, most notably patents, who want Customs’ assistance 
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must first obtain exclusion orders from the International Trade Commis- 
sion. To obtain such orders, they must participate in year-long (18 

1 
i 

months in “complicated” cases) adversarial proceedings under section b 
I 

337 of the Tariff Act of 1930 (19 U.S.C. 1337), in which they must 1 
demonstrate that they meet certain statutory criteria. Exclusion orders ( 
give Customs the authority to exclude, but not seize, shipments of goods 
that counterfeit or infringe the intellectual property rights covered by 
the orders. I 

We conducted separate surveys of firms that have used each method. 
(See apps. II and III.) Of the firms responding to the survey on Customs’ 
recordation system,’ nearly 80 percent of those that indicated they had 
a basis to judge reported that counterfeit and infringing goods continued 
to enter the country after recordation. Of these firms, over half of those 
that indicated they had a basis to judge reported that the value of coun- 
terfeit and infringing imports at least remained the same, with about 31 
percent of them stating that the value of these imports increased after 
recordation. 

Survey respondents valued their sales losses caused by these imports at : 
less than $100,000 to $15 million. Of the firms that reported continued 
imports of counterfeit, and infringing goods, over 85 percent of those that 
indicated they had a basis to judge reported that these imports damaged i 
their sales to at least some extent, with 60 percent of them reporting a 
moderate to very great, loss in sales. Nearly 80 percent of these firms that i 
indicated they had a basis t.o judge reported that these imports appreci- i 
ably damaged consumer confidence in their products. 

Of the firms responding to the section 337 survey,2 over 65 percent of 
those that indicated they had a basis to judge reported that counterfeit 
and infringing goods covered by the exclusion orders continued to enter [ 
the country after the orders were issued. About 71 percent of these h 

‘This survey included all firms, or their outside legal counsels, that had recorded trademarks or copy 
rights with Customs from January 1, 1980, to April 10, 1985, and alleged that the rights were being 3 

infringed at the time of recordatinn. Of the 208 firms we surveyed, nearly ?2 per~&re6&ed com- 
pleted questionnaires, about A percent informed us that the information sought was not available, and 
23 percent did not respond. For the individual questions used in this report, the proportion of respon- 
dents indicating that they had no basis upon which to provide answers averaged about 30 percent 
and in no instance exceeded 36 percent. 1 

2This survey included all firms that had obtained exclusion orders in cases starting cJanuary 1, 1975, 1 
with all litigation concluded as of April 25, 1985. Of the 42 firms we surveyed, 84 percent returned / 
completed questionnaires, 7 percent informed us that the information sought was no longer available, I 
and about. 9 percent did not respond. For the individual questions used in this report, the proportion 
of respondents indicating that they had no basis upon which to provide an answer averaged about 20 I 
percent and in no mstancrx tXwrccded 26 percent. 

? 
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firms that indicated they had a basis to judge reported a substantial 
decrease in the value of such imports, in some cases due to the willing- 
ness of importers to voluntarily abide by the International Trade Com- 
mission determinations. Approximately 29 percent reported little 
change. 

Survey respondents valued their sales losses caused by these imports at 
less than $100,000 to as much as $5 million. Of the iirms that, reported 
continued imports of counterfeit, and infringing goods, nearly 75 percent 
of those that indicated they had a basis to judge reported that these 
imports damaged their sales to at least some extent, with over 45 percent 
of them stating t.hat their sales were hurt to a moderate or substantial 
extent. Company officials informed us that t,he caont,inued presence of 
illegit,imat,e goods in the domestic marketplace, somet.imes in a form 
virtually indistinguishable from the original, caused consumers to lose 
confidence in the authentic products. 

Survey respondents generally held Customs’ inspection staff in high 
regard and pointed to staff availability as the foremost limitation on 
Customs’ ability to protect intellectual property rights. This finding was 
reflected in hearings held during June 1983 to September 1984 by the 
Subcommittee on Oversight and Investigations, House Committee on 
Energy and Commerce. Based on these hearings and on its own investi- 
gation, the Subcommittee concluded that the Customs Service has the 
resources to inspect only about 2 percent of shipments entering the 
country. Further, while its staff for inspecting shipments has remained 
static, Customs’ formal entry workload (i.e., import transactions 
exceeding $250 in value) increased approximately 40 percent from fiscal 
years 1981 to 1984 and, according to Customs officials, overall incoming 
shipments increased in fiscal year 1985. 

Customs has tried to compensate for its staffing situation. One such 
effort is “Operation Tripwire,” a special initiative to detect all types of 
commercial fraud, including the import of counterfeit and infringing 
goods. As part of this effort, the Commercial Fraud Investigation Center 
at Customs headquarters coordinates the activities of commercial fraud 
teams, located at the regional and district levels, which assess incoming 
intelligence on shipments containing contraband goods (i.e., goods pro- 
hibited by law from being imported) and also assist port inspectors in 
determining whether questionable goods are indeed contraband. Cus- 
toms is also installing a computerized selective cargo inspection system 
to identify import shipments most likely to contain mislabeled, counter- 
feit, infringing, or otherwise contraband goods. However, this system 
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targets about 20 percent of shipments as needing physical inspection; 
thus, port inspectors, who inspect only about 2 percent of shipments, 
often must override recommendations and perform no inspections or 
only limited inspections of such shipments. 

Survey respondents supported the following proposals to further 
enhance the ability of the Customs Service’s present staff to protect 
intellectual property rights from counterfeit and infringing imports. 

. Amend section 337 to authorize the International Trade Commission to 
direct the Customs Service to seize goods when enforcing exclusion 
orders. 

l Shorten the 2 to 3 months Customs now takes to disseminate notices of 
newly recorded trademarks and copyrights to the ports. 

l Intensify Customs’ efforts to enlist the support of intellectual property 
rights owners in identifying shipments containing counterfeit or 
infringing products. 

We are continuing our work on these and other matters and plan to issue 
reports on overall government efforts in the intellectual property area 
and on International Trade Commission administration of section 337 of 
the Tariff Act of 1930. 

Appendix I contains more detailed information about the results of our 
surveys. 

The Department of the Treasury, the Customs Service’s parent agency, 
and the International Trade Commission commented on a draft of this 
report. (See apps. IV and V.) The Treasury Department did not take 
issue with our overall findings but commented that they should be 
viewed in the context of Customs’ total responsibilities. Treasury also 
elaborated on the difficulties it faces in protecting intellectual property 
rights and particularly in enforcing exclusion orders. The Commission 
expressed doubts that the level of counterfeit and infringing imports 
entering the country in violation of exclusion orders is on the scale 
reported by our section 337 survey responden&. The Commission theo- 
rized that respondents reported the volume of all competitive imports 
rather than reporting just those imports subject to exclusion orders. To 
assure that this did not occur, we pretested the language used in our 
questionnaires with dozens of company officials from potential respon- 
dents to ensure clarity and minimize response error. Our follow-up 
efforts confirmed that the questionnaires were understood and that the 
responses were based on the respondents’ informed judgement. 
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Both agencies commented on the suggestions for strengthening Customs’ 
efforts to protect intellectual property rights. Treasury explained that 
Customs takes 2 to 3 months to process a recordation because the 
number of applications in 1985 was more than double the number in 
1984. Treasury added that Customs is now in the process of putting all 
recordations on a computer, which will eventually be accessible to the 
various ports of entry. In commenting on the observation that Customs 
intensify its efforts to enlist the support of intellectual property rights 
owners in identifying shipments of counterfeit and infringing products, 
Treasury stated that Customs already provides information on its 
enforcement program to firms recording trademarks or copyrights, We 
believe that something more is needed; this information, which consists 
of a confirmation letter and a copy of the notice sent out to the ports, is 
too sparse to give firms a sufficient understanding of Customs’ enforce- 
ment. abilities, 

The Commission commented that the Customs Service, rather than the 
International Trade Commission, should determine when it is appro- 
priate to seize counterfeit and/or infringing imports in enforcing an 
exclusion order. We note that section 337 authorizes the Commission to 
grant relief against unfair trade acts and to determine the appropriate 
form of relief; Customs simply carries out the Commission’s instructions. 
We do not believe the Commission should be relinquishing to the Cus- 
toms Service part of its responsibility to determine what form of relief is 
needed to protect 1J.S. firms under section 337. It would be ceding con- 
trol over the use of a harsher remedy that we believe should be used 
only in extraordinary circumstances, i.e., when foreign firms on more 
than one occassion knowingly bring counterfeit or infringing goods into 
the country in violation of an exclusion order. 

This report has been revised to reflect these comments, as appropriate. 
The agencies’ comments and our evaluation are more fully discussed in 
appendix I. 
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Copies of this report are being sent to the Secretary of the Treasury, the 
Chairwoman of the International Trade Commission, various congres- 
sional committees, and other interested parties. Copies will be made 
available to others upon request. 

Frank C. Conahan 
Director 
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Firms responding to GAO’S surveys reported that counterfeit and 
infringing goods’ continued to enter the country, often in large quanti- 
ties, after these firms had obtained Customs Service assistance in pro- 
tecting their intellectual property rights (e.g., patents, trademarks, and 
copyrights). The firms also reported that these counterfeit and 
infringing imports caused lost sales and loss of consumer confidence in 
the legitimate products. They indicated that Customs’ efforts were lim- 
ited foremost by the availability of staff, a finding reflected in hearings 
held by the Subcommittee on Oversight and Investigations, House Com- 
mittee on Energy and Commerce+ In addition, survey respondents sup- 
ported several proposals to enhance the ability of the Customs Service’s 
present staff to protect intellectual property rights. 

Background Protection of intellectual property rights against counterfeit and 
infringing imports is only one of the Customs Service’s many responsi- 
bilities. Customs, which is organized into 7 regions and 46 subordinate 
district or area offices covering the entire United States, performs a 
wide variety of law enforcement and trade control functions, ranging 
from enforcing export control laws to combating drug smuggling.2 Cus- 
toms officials have testified that the Customs Service is responsible for 
administering and enforcing over 400 provisions of law and regulations 
for 40 government agencies. 

There are two methods for obtaining Customs Service assistance in pro- 
tecting intellectual property rights. 

1. Recordation: Owners of trademarks and copyrights that have previ- 
ously been registered with the federal government3 can record such 
-- --- .- -. 
‘Trademark counterfeiting generally refers to the deliberate unauthorized duplication of another’s 
trademark or packaging; trademark infringement generally refers to the unauthorized use of a trade- 
mark that is so similar to an existing trademark of another that, considering the relationship of the 
products of each, confusion is likely to occur. Copyright infringement generally refers to the unautho- 
rized use or copying of a copyrighted work; patent infringement generally refers to the unauthorized 
manufacture, use, or sale in the 1Jnited States of all devices embodying the patented invention, 
whether copied from authorized devices or resulting from independent development. 

‘In its comments (see app IV). Treasury provided a fuller enumeration of Customs’ responsibilities, 
which imlude prohibiting traffic, in illegal narcotics, certain foods and drngs, hazardous substances, 
counterfeit money, and obscenity; controlling exports, including high technology exports to the Soviet 
bloc ~ontrolhng illegal immigration; rnforring auto safety and emission standards; enforcing flan- 
mablc fabric. quota, marking of r,ount.iy of origin and animal and plant quarantine restrictions; and 
protecting endangered sl~~~ics of wildlife. 

?rademarks registered wrllr ttrcb 1 ..S. l’atcnt and Trademark Office of the Department of Commerce 
and copyrights registered with t h<> Copyright Office of the Library of Congress or unregistered claims 
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- 

property rights directly with the Customs Service for a fee of $190.” 
Upon receipt of the fee, certain information on the intellectual property 
right, and proof of registration, Customs prints notices containing the 
needed information and mails them to the ports. In protecting trade- 
marks and copyrights, Customs can exclude shipments of counterfeit or 
infringing goods from the country and, in certain instances, can seize 
such shipments, which may be forfeited to the government.” Customs 
officials estimate that they are currently responsible for protecting 
7,000 to 8,000 trademarks and copyrights. 

2. Section 337 exclusion orders: Owners of other types of intellectual 
property rights, most notably patents,” must first obtain exclusion 
orders from the 1J.S. International Trade Commission7 To obtain such an 
order, the owner must participate in a year-long adversarial proceeding 
under section 337 of the Tariff Act of 1930 (19 U.S.C. 1337) in which it 
must demonstrate, among other things, that a valid and enforceable 
intellectual property right has been infringed by imports8 Should the 
Commission find in favor of the firm bringing the complaint, it can, 
among other things, instruct the Customs Service to exclude counterfeit 
and/or infringing goods from entering the country. Upon receipt of an 
exclusion order, Customs telexes a notice to the ports and subsequently 
sends additional information through the mail. Exclusion orders give 
Customs the authority to exclude, but not to seize, shipments of goods 
that counterfeit or infringe the intellectual property rights covered by 
the orders. As of April 1985, Customs was responsible for enforcing 43 
exclusion orders. 

to c,opyrights in works entitled to prchection under the Ilniversal Copyright Convention may be 
recorded with Customs. 

‘Customs does not operate a similar recordation system for other types of intellectual property 
rights. including patents, iargely because the validity of such rights is often unclear. Patents present 
an additional problem because of the difficulty in determining whether a product infringes a patent. 

“Customs’ regulations in this area are complex and provide for different treatment of imports that (1) 
bear counterfeit marks (i.e., marks that are identical or substantially identical to registered trade- 
marks). (2) bear marks which are merely likely to be confused with authentic trademarks, and (3) 
infringe copyrights. Generally, the regulations provide for notification of interested parties and sev- 
eral levels of appeals before final disposition of the imports is determined. 

“Inr~ludes patents, common law- (LX.. unregistered) trademarks, trade secrets, and mask works (i.e., 
the pattun on the surface of a semiconductor chip). 

7iSrttion 337 has been used in rare cases to protect trademarks that had previously been registered 
with the federal government, such as in Miniature Plug-m Blade Fuses and in Power Woodworking 
Tools, Their Parts, Accessories and Special Purpose Tools. 

aBy law, section 337 proceedings must be concluded within one year unless the International Trade 
Commission deems them to be “more complicated,” in which case they can take as long as 18 months. 
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U.S. Firms’ Views on Customs’ Protection of 
Iutellectud Property Rights 

Objectives, Scope, and The objective of this review was to obtain the perspectives of firms on 

Methodology 
the Customs Service’s ability to stop counterfeit and infringing goods 
from entering the country.” 

To obtain background information on Customs Service operations and 
procedures, we reviewed hearings held by the Subcommittee on Over- 
sight and Investigations. These hearings addressed, among other things, 
Customs’ staffing limitations and their impact on Customs’ ability to 
interdict counterfeit, and infringing goods. We also reviewed hearings on 
the Customs Service’s appropriations for fiscal year 1986, We reviewed 
the laws and regulations governing Customs’ operation of its recordation 
system and enforcement of exclusion orders. We conducted interviews 
and reviewed pertinent documents at Customs headquarters and at the 
International Trade Commission. We also conducted interviews and 
reviewed inspection procedures at Customs inspection sites in metropol- 
itan Chicago. 

To obtain the perspective of firms on the Customs Service’s ability to 
stop imports of goods that counterfeit or infringe registered trademarks 
and copyrights, we surveyed firms that had recorded such rights with 
Customs from January 1, 1980 to April 10, 1985. (See app. II.) Our uni- 
verse included all firms, or their outside legal counsels, that had 
recorded trademarks or copyrights with Customs and alleged that the 
rights were being infringed at the time of the recordation.“’ We did not 
include firms that routinely registered rights with Customs (i.e., without 
alleging infringement) since, according to Customs officials, it was very 
likely that these firms did not keep close watch on the levels of counter- 
feit and infringing goods entering the country. Nearly 72 percent of the 
208 firms we surveyed]’ returned completed questionnaires, about 5 
percent informed us that the information we were seeking was not avail- 
able to them, and 23 percent did not respond. For the questions used in 
this report, the proportion of respondents indicating t,hat they had no 
basis upon which to provide answers averaged about 30 percent and in 

--._ -- 
‘Our review did not extend 11) the issues surrounding “grey market” goods, which are foreign-made 
goods bearing authentic 1 l&registered trademarks that are diverted from their intended foreign 
markets and imported and sold in the llnitrd States by third parties without authorization from the 
11 .S. trademark owners 

iOTo reduce the burden on Chose firms that had recorded more than one trademark or copyright with 
Customs, we asked them to respond on the basis of their most recent rccordation. Where an outside 
attorney was responsible for the rcyordations of more than one firm in our survey, we selected at 
random the trademark or copyright t,hat was to be the subject of their response. 

“We excluded from our survey umverse 12 firms for which we could not find current addresses 
These firms represented less than 6 percent of those that met our criteria. 
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Staff Availability 
Limits Customs’ Ability 
to Stop Counterfeit and 
Infringing Imports 

no instance exceeded 36 percent. We conducted in-depth, follow-up 
interviews with representatives from 6 firms that provided noteworthy 
responses to our survey to verify and amplify the information provided. 

To obtain the perspectives of firms on Customs’ ability to enforce sec- 
tion 337 exclusion orders, we surveyed firms that had obtained exclu- 
sion orders in section 337 proceedings initiated since 1975. (See app. III.) 
This survey was part of a larger effort which also addressed many 
aspects of the International Trade Commission’s administration of sec- 
tion 337 proceedings. Our universe included all firms that had obtained 
exclusion orders to protect intellectual property rights in cases starting 
January 1, 1975, with all litigation concluded as of April 25, 1985. 
Nearly 84 percent of the 42 firms we surveyed12 returned completed 
questionnaires, about 7 percent informed us that the information we 
were seeking was no longer available, and 9 percent did not respond. For 
the questions used in this report, the proportion of respondents indi- 
cating that they had no basis upon which to provide answers averaged 
about 20 percent and in no instance exceeded 26 percent. We conducted 
in-depth, follow-up interviews with representatives from 5 firms that 
provided noteworthy responses to verify and amplify the information 
provided. 

Our review was made in accordance with generally accepted govern- 
ment audit standards. 

The majority of our survey respondents reported that counterfeit and 
infringing goods continued to enter the country after they had enlisted 
the assistance of the Customs Service. Most of these firms reported that 
these imports caused appreciable losses in sales and in consumer confi- 
dence in their products. However, nearly 80 percent of the firms that 
provided assistance to Customs and expressed an opinion reported that 
they were satisfied with Customs’ response to the assistance provided. 

Inspection Staff Remains 
Small as the Number of 
Import Shipments Grows 

Survey respondents’ comments indicated that, despite the efforts of port 
inspectors, Customs’ ability to stop counterfeit and infringing goods 
from entering the country is limited by the availability of staff. Respon- 
dents to both surveys expressed high regard for the work of port inspec- 
tors and generally noted the competence and helpfulness of port 
- 
“We excluded from our survey muvt’rw 4 firms for which we could not find current addresses. 
These firms represented less t.h;m II percent of those that met our criteria. 
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personnel. Reflecting these comments, one firm stated that it has “been i 
impressed with the cooperative spirit and willingness to help exhibited Y 

i 
by the Customs Service personnel.” 

Respondents’ comments pointed to staffing as the primary limitation on 
Customs’ ability to protect intellectual property rights. One firm wrote 
that “individuals at the Customs Service are most cooperative . . . but 
shortage of manpower has resulted in less than satisfactory results 
overall+” Another stated that “it appears that the Customs Service may 
do what it can but with current staffing and funding . , . it is difficult for 
Customs to remember and intercept infringing goods.” Still another rec- 
ommended that “we need more trained import specialists at ports of 
entry; need more trained inspectors at the major ports.” Finally, one 
firm commented that “the only impediment to even better enforcement 
of the laws by Customs is the lack and shortage of personnel.” 

This finding was reflected in hearings held during June 1983 to Sep- I 
tember 1984 by the Subcommittee on Oversight and Investigations. 
Based on these hearings and its own investigation,13 the Subcommittee 
concluded that “despite the best efforts of the Customs Service’s compe- 
tent and dedicated personnel, the agency has neither the people nor the / 
other resources to stop the flood of counterfeit products.” The Subcom- 
mittee found that the Customs Service has sufficient staff to inspect 
only about 2 percent of incoming shipments. Further, while the size of 
Customs’ port inspection staff has remained static, Customs’ formal I 
entry workload (import transactions exceeding $250 in value)]* 
increased approximately 40 percent from fiscal years 1981 to 1984 and, 
according to Customs officials, overall incoming shipments increased in 
fiscal year 1985. 

Survey of Firms That Have Given the relatively small fee for recording registered trademarks or 

Recorded Intellectual copyrights with Customs, a number of our survey respondents stated 

Property Rights With that they did not, have high expectations regarding Customs’ ability to 1 

Customs 
protect these rights. The following comment typifies this opinion. 

‘“These hearings were summarizc~d in a Feb. 1984 Committee print, entitled Stealing American Intel- 
, 

lectual Propeey: Imitation Is Not Flattery (Print 98-V), and in an Apr. 1985 Committee Print, entitled 
Criminal Compontmts of America’s Trade Problem (Print 99-H). 

I 
“Customs inrreased its ttuwhtrld vahtr for formal entries to $1,000 in fiscal year 1985. 
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“In view of the huge task facing Customs and since the relative expense [of] client’s 
using Customs is not substantial, anything which Customs can perform to help a 
client is considered of substantial benefit.” 

Of the survey respondents indicating they had a basis to judge, about 21 
percent reported that counterfeit and infringing goods had ceased to 
enter the country. One firm commented that: 

“I think [Customs] did a fine job. [The recordation system] allows a small company to 
effectively deal on an even footing with large companies. From a practical (cost) 
standpoint, it is the only way many owners of trademarks and copyrights can effec- 
tively enforce their rights.” 

Another stated that: 

“I have been very satisfied with the action of the Customs Service and have used 
[its] services for years. [Its] excellent response has clearly minimized the scope of 
trademark infringement for my c1ient.s.” 

The remaining 79 percent of these firms reported that counterfeit and 
infringing goods continued to enter the country after recordation with 
the Customs Service. Of these firms, over half reported that the value of 
counterfeit and infringing imports at least remained the same, with 
about 31 percent stating that the level actually increased. Another 15 
percent reported that the value of counterfeit and infringing goods 
decreased only moderately. (See fig. I. 1.) 
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Figure 1.1: Selected Responses From Recordation Surveya 

Firms responding to the survey 

Imports entenng after recordation? 

Goods Not Entenng 

Goods Contjnue to Enter 

Firms Indicating that counterfe&‘mfring~rg goods continued to enter country after recordatlonh 

Value of Counterfeiti 
InfringIng goods Damage to sales Damage to consumer confidence 

DeCEaSed 
Moderately 

Remained 
Ihe Same 

Increased 
Moderately tu 
Substantially 

Some 
Damage 

Moderate 
Damage 

Substantial 
to Very Great 
Damage 

LIttIe 
Damage 

Some 
Damage 

Moderate to 
Very Great 
Damage 

aFigures do not Include those firms lndlcatmg that they had no basis to judge 

bFkgures represent those respondents Indicating that goods continued to enter the country 
(see shaded area w- the II& pie chart) 

Firms indicating that imports of counterfeit and infringing goods con- 

tinued to enter the country valued their sales losses caused by these 
imports at less than $100,000 to $15 million. Of these firms, about 87 
percent reported that the counterfeit and infringing goods did at least 
some damage to sales, with 60 percent of them characterizing the loss in 1 
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sales as moderate to very great. Similarly, about 78 percent of these 
firms reported that infringing imports did at least some damage to con- 
sumer confidence in their products, with over 30 percent of them char- 
acterizing the damage as moderate to very great. (See fig. I. 1.) 

Survey of Firms That Have Firms initiating section 337 proceedings do so with the objective that, 

Obtained Section 337 should they win, the exclusion orders will effectively stop counterfeit 

Exclusion Orders and/or infringing goods from entering the country. The president of one 
such company characterized an exclusion order as a “wall around the 
country.” The high cost of litigating section 337 cases-generally 
between $100,000 and $1 million, with a few costing over $2.5 million- 
contributes to this expectation. A firm would not spend such a sum of 
money unless it believed the relief would be effective. 

Although some firms voluntarily stop importing counterfeit or 
infringing goods covered by exclusion orders, others ignore the orders, 
placing the enforcement burden on Customs poti inspectors. An exclu- 
sion order, which authorizes Customs to exclude, but not to seize, coun- 
terfeit and infringing goods, often is not an effective deterrent to 
importing such goods. Since Customs cannot seize these goods, foreign 
infringers who have shipments stopped by Customs are required only to 
re-export the goods and, thus, lose only the shipping charges, 

Indeed, foreign infringers have been known to “port shop,” that is, ship 
the counterfeit or infringing goods from port to port until they gain 
entry. In testimony before the Subcommittee on Oversight and Investi- 
gations, the General Counsel of Apple Computer, Inc, stated that: 

“[International Trade Commission] exclusion orders, which provide for the re-export 
of the illicit goods rather than for seizure or forfeiture, invite importers to ‘port 
shop’ for an entry point that is understaffed or ill-equipped to detect and intercept 
infringing merchandise.” 

We also understand that foreign infringers sometimes repackage the 
goods that are returned to the country of origin and attempt to export 
them to the United States at a later date. A number of knowledgeable 
business officials have commented that protection of intellectual prop- 
erty is uneven from port to port. 

Of the survey respondents that indicated they had a basis to judge, 
about 35 percent reported that counterfeit or infringing goods had not 
entered the country since their exclusion orders were issued. Although 
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several firms reported that the foreign firms voluntarily discontinued 
exporting such goods to the United States, others were pleased with 
Customs’ ability to stop infringing goods from entering the country. One 
firm commented that “Customs reacted quickly and forcefully.” 
Another reported a “definite reduction of piratical goods from the 
source 337 covered.” Still another stated that “Were it not for the . . a 
Exclusion Orders it is doubtful that [my company] and the whole manu- 
facturing industry it services could have continued to exist in their pre- 
sent form.” 

The remaining two-thirds of the firms that indicated they had a basis to 
judge reported that counterfeit or infringing goods covered by their 
exclusion orders continued to enter the country, causing some to ques- 
tion the usefulness of section 337 as a trade remedy. About 71 percent 
of these firms reported substantial decreases in the value of such 
imports after the exclusion orders were issued, in some cases due to the 
willingness of importers to abide by the orders. Approximately 29 per- 
cent reported little change. One firm commented that “Many shipments 
have gotten past Customs.” Another stated that “We suspect that only 
1% of infringing imports are actually being denied entry.” (See fig. 1.2.) 

Firms indicating that imports of counterfeit and infringing goods con- 
tinued valued their sales losses caused by these imports at less than 
$100,000 to as much as $5 million. Of these firms, about 73 percent 
reported that these imports damaged their sales to at least some extent, 
with about 46 percent of them stating that their sales were injured to a 
moderate or substantial extent. One company official commented that, 
despite the exclusion order, infringing imports have cut so deeply into 
sales that the company has experienced no growth during the past 2 
years. Company officials told us that the continued presence of illegiti- 
mate goods in the domestic marketplace, sometimes in a form virtually 
indistinguishable from the original, caused consumers to lose confidence 
in the authentic products. (See fig. 1.2.) 
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Figure 1.2: Selected Responses From 
Section 337 Surveyalb 

Firms responding to the survey ~- 

Imports entering after exclusion order? 

Goods Not Entering 

Goods Continue to Enter 

Firms indicating that counterfeit/infringing goods continued to enter the country after -- 
Issuance of exclusion ordersC 

Value of counterfeit/infnnging goods Damage to sales 

Decreased 
Substantially 

Decreased 
Moderately 
to Remained 

Little 
Damage 

Some 
Damage 

Moderate to 
Substantial 

the Same u Damage 

%gures do not include firms lndicatrng they had no basis to judge. 

%he level of damage to cot?suinw confidence in the product was not assessed in this survey 

CFlgures represent those firms responding that goods continued to enter the country 
(see shaded area in first pie char-l). 

Several firms complained that Customs’ inability to enforce their exclu- 
sion orders undermined the effectiveness of section 337 as a trade 
remedy. One firm commented that: 
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“There was no [Customs] enforcement whatsoever. . . [For] the time and money 
involved for a small firm like ours, the end result was of little benefit because of the 
lack of enforcement by the Customs Service.” 

Another stated that: 

“[ W]e believe that the efforts and money expended to obtain the exclusion ruling 
from the [International Trade Commission] certainly did not provide the protec- 
tion we expected.” 

Because of the lack of enforcement and high cost, firms commented that 
they would not use section 331 again to deal with imports of other types 
of counterfeit or infringing products. One stated that: 

“There are now many of our products being copied identically. Because of the cost 
of the [International Trade Commission] case and the lack of enforcement by Cus- 
toms it doesn’t seem fruitful to take these other items to the [Commission]. Yet, we 
are being hurt and sales are suffering and people are being laid off.” 

Firms That Provide 
Information to Customs Are 
More Satisfied 

Customs’ performance reportedly improves when it is assisted by the 
owner of the intellectual property right. Over 25 percent of the firms 
receiving exclusion orders and 35 percent of the firms that had recorded 
trademarks and copyrights undertook independent investigations and 
provided the results to Customs. Such information could include the 
names of companies importing counterfeit or infringing goods or infor- 
mation on particular shipments of such goods. Nearly 80 percent of the 
firms that provided information to Customs and expressed an opinion 
were satisfied with Customs’ response to the information provided. One 
firm commented that: 

“Customs is most cooperative and efficient when placed on notice. However, their 
ability to spot infringing or counterfeit goods without notice is extremely erratic.” 

Another stated that: 

“Customs usually must be informed and prodded to be effective, however, once 
informed and prodded, Customs is helpful.” 
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Customs Has Customs has tried to enhance the ability of its port inspectors to inter- 

Attempted to 
dict counterfeit and infringing imports and, in its comments, points to 
some successes. Customs notes that it has seized counterfeit and 

Compensate for Lack infringing textile products, electronics, watches, toys, perfume, and 

of Staffing other items and also has referred counterfeiting cases to the Department 
of Justice for criminal prosecution under the Trademark Counterfeiting 
Act of 1984. 

The Custom Service’s primary effort in this area is “Operation 
Tripwire,” a special initiative to detect all types of commercial fraud, 
including imports of counterfeit and infringing goods.16 As part of this 
effort, the Commercial Fraud Investigation Center at Customs head- 
quarters coordinates the activities of commercial fraud teams, located at 
the regional and district levels, which assess incoming intelligence on 
shipments containing contraband goods (i.e., goods prohibited by law 
from being imported) and also assist port inspectors in determining 
whether questionable goods are indeed contraband. 

Possibly of greater importance, Customs is installing a computerized 
selective cargo inspection system, which is aimed at better focusing the 
efforts of port inspectors by identifying import shipments most likely to 
contain mislabeled, counterfeit, infringing, or otherwise contraband 
products. Customs hopes to eventually install this system at all ports 
which have 200 entries or more a day. Using this system, port inspec- 
tors enter information, such as the product type, importer, and country 
of origin, into a computer terminal linked to a centralized data base. The 
computer then indicates the type of inspection the shipments should 
receive. However, according to a knowledgeable Customs official, this 
system targets about 20 percent of shipments for physical inspection. 
Since Customs has the manpower to inspect only about 2 percent of 
shipments, port inspectors must use their discretion in acting on the rec- 
ommendations They often perform only cursory inspections or no 
inspections of shipments that have been identified as warranting phys- 
ical inspection. 

Further, although the U.S. tariff schedules used by this system to cate- 
gorize goods are highly detailed, Customs inspectors experience diffi- 
culty detecting counterfeit and infringing goods that are classified in 

“%I its comments, Customs reported that Operation Tripwire has been effective in detecting and 
deterring counterfeit and infringing imports. The value of Custom’s seizures for copyright and trade. 
mark violations for calendar year 1985 totaled $37,553,963, an increase of about $15 million over 
1984. We did not review the effectiveness of this program or the methodology used in arriving at 
these totals. 
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“basket categories” (i.e., categories that contain many items under a 
common heading). One firm that received an exclusion order covering its 
staple guns reported that: 

“The counterfeit copies are shipped in under a general classification “Hand Tools” 
and Customs says there is no way they can check everything in a shipment to see if 
infringing staple guns are part of it.” 

Firms also reported that importers have attempted to disguise or con- 
ceal infringing imports to escape Customs’ scrutiny. 

Survey Respondents Survey respondents supported three proposals, two of which they vol- 

Support Other 
unteered, for enhancing the ability of Customs’ present staff to protect 
U.S. intellectual property rights from counterfeit and infringing imports. 

Measures to Improve We are continuing our work on these and other matters and plan to issue 

Customs’ Effectiveness reports on overall IJ.S. government efforts to help firms protect their 
intellectual property rights in international trade and on the Interna- 
tional Trade Commission’s administration of section 337 of the Tariff 
Act of 1930. 

A number of billPi recently introduced in the 99th Congress would 
authorize the International Trade Commission to direct the Customs Ser- 
vice to seize goods and cause them to be forfeited when enforcing exclu- 
sion orders. Such authority is intended to strengthen the deterrent effect 
of the exclusion order. If such a proposal were to become law, infringers 
would not only face the prospect of losing shipping costs but also the 
possibility that Customs would seize and dispose of their entire ship- 
ments. Over 90 percent of our survey respondents who expressed an 
opinion believed that allowing Customs to seize and take custody of 
counterfeit or infringing goods under section 337 would improve Cus- 
toms’ ability to enforce exclusion orders. 

Several survey respondents suggested that Customs needs to shorten the 
2 to 3 months it now takes to inform the ports of a newly recorded 
trademark or copyright. A number of firms cited this delay as a major 
problem. One stated that “One of the biggest problems is the unjustifi- 
able delay in having a trademark or copyright recorded at Customs 
headquarters.” Another stated “In my experience, it takes about 2-3 
months to register a [copyright] with Customs. That is too long . . . pirat- 
ical copies slip by Customs.” During this period, counterfeit and 

‘“These include H R.3776 and H-R.4093 and S.1647, S.1860, S.1869, and 5.2033. 
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infringing goods may continue to enter the country even though the 
intellectual property right is legally protected from the time Customs 
approves the application for recordation. This delay can undermine the 
effectiveness of a recordation. Until they are notified, port inspectors 
have no knowledge that they are to protect a particular trademark or 
copyright from infringing imports. In some cases, 3 months may consti- 
tute a significant portion of the entire market life of a product. Some 
consumer goods, such as those marketed in conjunction with newly- 
released movies, have very short market lives. 

The survey responses also indicated that Customs could improve its per- 
formance by intensifying its efforts to elicit the support of intellectual 
property rights owners in identifying shipments containing counterfeit 
or infringing goods. This could be accomplished by providing an infor- 
mational brochure or similar document, to firms obtaining Customs’ 
assistance. Under current procedures! there is no formal mechanism for 
firms initiating section 337 proceedings to obtain any information from 
Customs. Firms recording trademarks or copyright,s with Customs 
receive only confirmation letters and copies of the notice sent to the 
ports. As a result, t.hey may not have realistic expections of Customs’ 
abilities or appreciate the need to provide assistance. 

Agency Comments and The Department of the Treasury, the Customs Service’s parent agency, 

Our Evaluation 
and the International Trade Commission provided comments on a draft 
of this report. (See apps. IV and V.) 

The Treasury Department, did not take issue with our overall findings 
but commented that they should be viewed in the context of Customs’ 
overall responsibilities. Treasury stated that protecting intellectual 
property rights is only one of Customs’ many responsibilities, so it must 
“manage [its] limited resources + 1 , to accomplish its total mission.” It 
added that, despite resource limitations, Customs’ efforts have resulted 
in the interdiction of shipments of counterfeit and infringing goods 
valued over $37 million in 1985 and referral of several counterfeiting 
cases to the Department of Justice for criminal prosecution under the 
Trademark Counterfeiting Act of 1984. We have expanded our discus- 
sion of Customs’ overall responsibilities, noted in our report the com- 
ments regarding successful interdictions of counterfeit and infringing 
goods, and reflected the generally positive comments of our survey 
respondents about Customs port staff. 
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Treasury also pointed out the difficulties it faces in performing this 
responsibility, particularly enforcing exclusion orders, It specifically 
stated that deciding whether particular items infringe patents covered 
by exclusion orders is often difficult, often requiring special analyses. 
Treasury emphasized that, in enforcing exclusion orders, as well as in 
protecting recorded trademarks and copyrights, Customs is most effec- 
tive when “it is provided with all available information concerning ship- 
ments of alleged infringing goods.” Treasury added that Customs 
encourages firms to provide this information and that such information 
is included in the notices that are issued to Customs field offices. 

The International Trade Commission questioned the response to our 
survey regarding Customs’ enforcement of exclusion orders. It 
expressed doubt that the level of counterfeit and infringing imports 
entering the country in violation of exclusion orders “is on the scale 
reported by the [section 3371 survey,” and theorized that “Quite prob- 
ably, the survey respondents are reporting importation of products 
which are in competition with their products, and not those products 
which actually infringe their proprietory rights.” 

To assure that this did not occur, we pretested the language used in our 
survey questionnaires with dozens of company officials from potential 
respondents to ensure that our questions were readily understood and 
the responses would be uniform. As with any survey, there may have 
been isolated instances where individual respondents did not fully com- 
prehend the meaning of a question. However, we do not agree that there 
was wholesale misunderstanding of the section 337 survey, as the Com- 
mission suggests. Our post-tests of the surveys confirmed that the ques- 
tions were understood and the responses based on the informed 
judgement of survey respondents. 

Treasury and the Commission also commented on the suggestions sup- 
ported by our survey respondents for strengthening Customs’ efforts to 
protect intellectual property rights. Treasury explained that Customs 
takes 2 to 3 months to process a recordation because “the number of 
applications in 1985 . . . was more than double the number received in 
1984,” and that it is “in the process of putting all trademark and copy- 
right recordations on a computer which will eventually be accessible by 
the various ports of entry.” 

Treasury also commented that Customs at one time attempted to give 
priority consideration to applicants who expressed concern that they 
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would suffer considerable damage while Customs processes the recorda- 
tion. Customs had to discontinue this practice when “it became apparent 
that most applicants for copyright and trademark protection accompa- 
nied their applications with statements to the effect that . . . serious 
economic harm will ensue unless Customs is able to grant immediate 
protection.” Treasury suggests that “copyright and trademark owners 
should note the required processing time, and anticipate some delay in 
the effective dates of their recordations when submitting their 
applications.” 

Treasury also commented on the suggestion that it intensify efforts to 
enlist the support of intellectual property rights owners, possibly by 
providing an informational brochure or similar document to firms 
obtaining Customs assistance. Treasury explained that a firm recording 
a trademark or copyright “receives an explanation of the Customs 
enforcement program.” Treasury did not state that Customs provides 
such information to firms seeking exclusion orders. In response to this 
comment, we revised this report to reflect that Customs provides confir- 
mation letters and copies of the notices sent to the ports to firms 
recording trademarks and copyrights. Nonetheless, in our opinion, this 
information is too sparse to give firms a sufficient understanding of 
Customs’ enforcement abilities, We believe Customs should explicitly 
inform firms that it can inspect only a very small percentage of ship- 
ments and that it can be most effective in stopping the imports of coun- 
terfeit and infringing goods if firms can provide Customs with 
information on shipments of such products. 

The Commission commented on the suggestion that it. be given statutory 
authority to direct the Customs Service to seize goods when enforcing 
exclusion orders, stating that “Customs and not the Commission should 
determine when it is appropriate to exercise seizure authority.” We 
believe that the Commission, and not the Customs Service, should exer- 
cise control over the use of exclusion orders to seize foreign parties’ 
goods. Section 337 authorizes the Commission to grant relief against 
unfair trade acts and to determine the appropriate form of relief; Cus- 
toms simply carries out the Commission’s instructions. By allowing Cus- 
toms to determine when seizure is appropriate, the Commission would 
be relinquishing to the Customs Service part of its responsibility to 
determine what form of relief is needed to protect U.S. firms under set- 
tion 337. It would be ceding control over the use of a harsher remedy 
that we believe should be used under section 337 only in extraordinary 
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circumstances, i.e., when foreign firms on more than one occasion know- 
ingly bring counterfeit or infringing goods into the country in violation 
of exclusion orders. 

The agencies had two other comments. The Commission stated that the 
draft report implied that “relief for infringement of registered trade- 
marks may only be had by recordation of these marks with the U.S. Cus- 
toms Service, and not under Section 337” and pointed out that relief is 
available under section 337 for registered trademarks. We have revised 
the report to reflect this comment. Treasury commented that it is “stud- 
ying the feasibility of increasing the recordation fee above the current 
level ($190) and obtaining authority to spend the fees collected for 
increased intellectual property enforcement.” It pointed out that “cur- 
rently, the fees collected go into the general revenue and may not be 
used to defray enforcement costs.” We have no comment on this 
proposal. 
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Survey of l?irms That Have Registered 
Trademarks or Copyrights With the 
Customs Service 

1 

Please respond to 
questicms 2 to 11 
with respect to the 
following trark 
or copyright: 

L 

The U.S. General Accountlnq tiflce, 
an agency of Conqress, 1s studying 
Rwernwnt eftnrts to help U.S. ccmpanws 
protect their intellectual property 
rights--such as patents, trademarks and 
copyriyhts--in international trade. As 
part of this study, we have develow 
this questionnaire to help us assess the 
Customs Service's ability to keep gcxMs 
that vlolatc U.S.-held trademrks or 
copyrlqhts from entering the country. 

Based upon our Initial research, we 
have identLfie4 270 cases Ear study. we 
have defend a case as a specific request 
for Customs assistance In protecting a 
registered trademark oc copyright aqalnst 
counterfeLt or otherwise infringinq 
impflrts anytime from January 1, 1980 to 
April 1, 1985. We subsequently 
Ldentlfied a company ofEicia1 or outside 
attorney associated with each case. mst 
pxential respondents were linked to a 
single case. Clowever, several were 
associated with n-ore than one case. In 
these Instances, we randmly selected one 
case for each respondent in order to 
minimize the burden placed on any single 
respmdent. 

Please reqxmd to questims 2 to 11 
based cm your experimces with the 
tradenrark or cq@qht cited an the label 
UI this pqe. Note that questions 12 and 
13 relate ta your experiences in general 
ad not necessarily to only the cited 
CWX. Saw of the questims may require 
that you ccntact the firm or outside 
Cansel to respond mmpletely end 
mrately. The questionnaire can tx 
mmpleted in about 15 minutes. Nearly 
all of the questims can be completed by 

-I 
checking a box or filling in a short blank. 
A few require a brief narrative. Sam? of the 
cpestials are to be skipped clepmding up-l 
pr answer to a previous questim. 
Wrefore we ask that you pay particular 
attention to the skip instructions within the 
questionnaire. 

Please complete the questlcmnaire and 
return it in the enclosed business reply 
cnvela~ withm 10 days. l%e return address 
is: 

U.S. General Accounting OffIce 
441 G Street, N.W. 
loom 4148 
Washington, Q.C. 20548 

ATM: Joseph Natalicchio 

If you have any questions about our work 
or the questionnaire itself, don’t hesitate 
to call Mr. Natalicchio at (202) 275-5889. 
Ttmnk you for your cooperation and 
assistance. 

1. Please provide the name, title, and 
phone number of the perrxl ti canpletes 
the questicnnairc. If 110~ than one 
person helps, identify the person you 
suqqest we cmtact for clarification or 
additional information abut the 
respmses to the questionnaire. 

Name: 

Title: 

Phone no: 

- 
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Trademarks or Copyrights With the 
Customs Service 

I 

2. smce .JalUdLy 1, 1980, (Or the date 
of recordation with Customs, IF 
later], have g&s that counterfeited 
or otherwise Infringe? the rylrtwd 
trademark oc copyright (not gray 
market r>r parallel q&s) entered the 
country? (CHSCK ONE) 

1. // Yes 

2.// No (SKIP lU 
Q. 7) 

3. ,' / Eon't know - 

3. What is your estimate of the value of 
lost sales due to counterfeit or 
otherwise infringing Imports Erom 
January 1, 1980, (or the date of 
recordation with Customs, if later) 
to June 30, 1985? [CHECK ONE) 

1. // $100,000 or less 

2. / / $100,001 - 5oa,ooo 

3. // $500,001 - 1,000,000 

4. // $1,000,001 - 5,000,00(1 

5. // tire than $5,000,000 
(Specify to nearest m1lllon: 

I 

6. // NO basis to estimate 

4. T0 what degree has the value of counter- 
feit or otherwise infringing imprts 
entering the marketplace increased or 
decreased since you reqlsteced the trade- 
mark or copyright? (COMPARE ARECENT 
TIME PERIOD TO A SIMLAR TIME PERIOD <JUST 
BEFORE YOU RBXSTERED 'TW TRADEMARK OR 
COPYRlGHTl (CHECK ONE) 

I. // Increased suhstantlally 

2. // Increased mxlerately 

3. / / Remain& abut the same - 

4. // Decroosed moderately 

5. / / Decreased substantially 

5. To what extent, iC any, have imports that 
counterfeited or otherwise infringed the 
registered trademark or copyright hurt 
the company's sales since January 1, 1980 
(or the date of recordation with Customs, 
of later)? (CHECK U&T) 

1. // Little or no extent 

2. / / Some extent - 

3. // Werate extent 

4. // Substantial extent 

5. / / Very great extent - 

6. / / N3 basis to judge - 

6. To what extent, if any, have imports 
that counterfeited or otherwise infrinq- 
inged the registered trademark or copy- 
right hurt the product's reputation with 
mnsumers since January 1, 1980 (or the 
date of cecordaticn with Customs, if 
later)? (CHECK ONE) 

1. // Little or no extent 

2. / / Some extent 

3. / / Werate extent - 

4. // Substantial extent 

5. // Very great extent 

6. // No basis to judge 
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7. Has intelligence developed by your 
firm (or the trademark/copyright 
arner) led Customs to interdict 
shipments of gocds that counterfeit- 
ed or otherwise infringed the 
registered trademark or copyright? 
(CHECK ONE) 

1. // Yes 

2. // M (SKIP TO Q. 9) 

8. What is your level of satisfaction 
with Custans' response to your 
information that counterEeit or 
otherwise infringing gasds are 
entering the country? (CHECK CNE) 

1. // Very satisfied 

2. // Satisfied 

3. / / Neither satisfied nor - 
dissatisfied 

4. // Dissatisfied 

5. // Very dissatisEied 

9. 'J?I what extent, if any, has Customs 
interdicted shipments of qccds that 
counterfeited or otherwise infringed 
the trademark or copyright register- 
ed with Customs without being pre- 
warned by your firm (or the trade- 
mwk/copyright omer)? (CHECK 0~4~) 

1. / / Very great extent 

2. // Substantial extent 

3. // tierate extent 

4. // Sme extent 

5. // Little or no extent 

6. // Nc basis to judge 

10. Cwerall, taking into account 
Customs' handling of your registered 
trademark or copyriqht, including its 
ability to keep counterfeit or otherwise 
infringing goods out of the country, how 
satisfied or dissatisfied were/are you b 
with the ability of the Customs Service 
to protect intellectual property 
rights? (CHECK ONE) 

1. // Very satisfied 

2. // Satisfied 

3. // Neither satisfied nor 
dissatisfied 

4. // Dissatisfied 

5. / / Very dissatisfied 

11. What is the major reason(s) for your 
satisfaction or dissatisfaction with the 
ability of the Customs Service to 
respond to your needs. 

12. I%es your firm (or the trademark/copy- 
right owner) use an inhouse or outside 
investigative group to identify 
foreign-made counter&it or otherwise 
lnfrinqing copies of q&s destined for 
the United States? (CHECK ONE) 

1. // Yes 

2. // Na (SKIP TU Q. 14) 
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13.. That is your estimate of the 
approximate total cost of this 
investigative group during the 
company's rrost recently completed 
fiscal year? (FILL IN 'WE BLANK OR 
CXECK ‘IWE BLEK) 

$ (dollars) 

// MI basis to estimate 

14. If you w3uld like to receive a copy 
of ow report on this mattes, please 
check the box below and provide a 
mailirq address. 

// Yes, send us a copy of your 
report. 

Please provide the name and address 
of the person to receive the report: 

Name: 

Pddress: 

15. Please use the space below to pro- 
vide us with any additional cants 
related to the questionnaire or to 
provide us with other COmnents re- 
lated to Customs' handling of the 
registered trademark or copyright. 
Thank you for your cz-zoperation and 
assistance. 

HFcM 7/85 
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Survey of F’irms That Have Initiated Section 
337 Proceedings 

SJIWEX OF FIRK? THAT l44VE INZTIA’NZ) 
c3cLTIcN 337 PxxElmnTs 

r 
Please respond to the 
questions with r-t 
to the following Section 
337 pKoceedi.ng: 

L 

‘Ihe IJ.5.. General Accounting Off~e, 
an agency of Congress, is studying 
Government efforts to help U.S. Finns 
protect their intellectual proprty 
rsghts--such as patents, trademarks or 
copyrights--in international trade. AS 
part of this study, we have developed 
this questionnaire to help assess: !I) 
the International Trade Comnission’s 
(IX) procedures for providmg relief 
under Section 337 of the Tariff Act 
of 1930 and (2) the Customs Service’s 
enEorcement of Section 337 exclusion 
orders. The questionnaire solicits the 
views oE ofEicials of companies, like 
yours, that have initiated Section 337 
proceed 1ngs. 

lbe qyestiamaire sbuld be carplet- 
ed with respect to the section 337 pm- 
ceedings outlined on the label attached 
atmve. It can be completed in abut 20 
minutes. Nearly all of the questions can 
be answered by checkinq a box or fillioq 
in a short blank. A few require a brief 
narrative- Sane of the questions are to 
he skipped depending ugm your answr to 
a previous question. l%erefore, we ask 
that you pay particular attentim to the 
skip instructions within the questicm- 
Mire. 

1 

J 
Please complete the questionnaire and 

return it in the enclosed business reply 
envelope within 10 days. The return address 
1s: 

U.S. Gneral Accounting Uffice 
441 G Street, N.W. 
fawm 4148 
Washington, D.C. 20548 

ATIt?: Joseph Natalicchio 

If you have any questions ahut our mrk 
or the questionnaire itself, don’t hesitate 
to call I%. Natalicchlo at (202) 275-5889. 
‘Ihank you for your cooperation and 
assistance. 

1. Please provide the name, title, and 
phone nllmber of the person who completes 
the questionnaire. lf rrore than one 
person helps, identify the prson you 
suqgest we contact for clarification or 
additional information about your 
responses to the questionnaire. 

IWW: 

Title: 

Phone number: 
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Appendix JII 
Survey of Firms That Have Initiated Section 
337 Proceedings 

2. What is your estimate of the total 4. Did your firm receive a temprary 
Cost to your cOmpany Of participating exclusion order from ITC? (CHECK a]~ AND 
in Section 337 proceedings tht-ouqh COMPLETE AS APPLICAHLE) 
the time of 1%'~ final dispsition 
of your request for relief? (INCLUDE 1. // Yes, date of receipt: 
BUT 00 NOT LIMIT YOUR ESTIMATE TO 'I-HE 
OXT OF OUTSIDE CCUNSEL) (CHECK / 
ONE) 

1. // $100,000 or less 

2. // $100,001 - 250,000 

3. // $250,001 - 500,000 

2. // No (SKIP lDQa. 10) 

5. Between the dates your firm requested and 
received the temporary exclusion order, 
was your firm being injured by the unfair 
trade practice being adjudicated under 
Sction 337? (CHECK ONE1 

4. // $500,001 - 1,000,000 
1. // Yes 

5. // $1,000,001 - 2,500,000 
2. // No (SKIP 'I0QQ. 20) 

6. ,' / More than $2,500,000 
(Specify to nearest million: 6. what is your estimate of the value of 

1 your fit-m's lost sales between the dates 
of your request and receipt of the 

I’K PDMINI=TIa OF SEcTI(EI 337 temporary exclusion order? (CHECK ONE) 

This section solicits information 1. // $100,000 or less 
cm the actions OE ITC aftet you request- 
ed relief under Section 337 and the im 2. / / $100,001 - 500,000 - 
pact of their actions on your firm. 

3. // $500,001 - 1,000,000 
ITC prwisicm of expedited relief 

4. / / $1,000,001 - 5,000,000 
3. Did your firm seek expedited relief 

in the form of a temporary exclusion 5. // btxe than $S,OOO,OOO 
order from IIK? (RECALL 'IHAT MANY (Specify to nearest million: 
FIRMS IK) NOT SEEK EXPEDITED RELIEF, 1 
BUT RATHER INITIALLY SEEK PEFW!NEBT 
RELIEF) (CHECK CWE PJJD COMPLfTE AS 6. // NO basis to estimate 
APPLICABLE) 

7. TO what extent, it: any, did counterfeit 
1. / / Yes, date of reqwst: - or infringing imports hurt the product's 

reputation with conwners between the 
/ dates of your reguest and receipt of the 

NZJ. Yr. temporary exclusion order? (CFIECK ONE) 

2. /,' M (SKIP VJQQ. 9) 1. // Little or no extent 

2. // Some extent 

3. / / I+zderate extent - 

4. // Substantial extent 

5. // Very great extent 

6. / / No basis to judge - 
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Appendix III 
Survey of Firms That Have Initiated Section 
=7- 

8. Describe how, in your view, the pm- 
duct's reputation with ccnsuners was 
hurt by counterfeit or infringing 
irnnorts between the dates of vow 
r&quest and receipt of the t&rarr 
exclusion order. 

9. Which of the following ware major 
reasons your firm did not seek 
excedited relief in the form of a 
teipxary exclusion order from IX? 
(CHMIR ALL ‘MAT APPLY) 

1. / / Expedited relief was not - 
necessary 

2. // Took too long to obtain 

3, / / Cost too much to obtain - 

4. / / Requirements for obtaining - 
a temprary order wre too 
stringent 

5. / / Other, please speciEy: - 

I!IC prwisim of permmmt relief 

10. Did your firm receive a permanent 
exclusion order and/or a cease-and- 
desist order from ITC? (CHECK ONE) 

1. // Yes 

2. // No (SKIP TO Q- 16) 

11. what was the date of the Einal d ispsi- 
tion by ITC? 

/ 
lb. Yr. 

12. Between the dates your firm requested 
relief and received permanent relief was 
your firm being injured by the unfair 
trade practice being adjudicated under 
Section 337? (CHECK ONE) 

1. // Yes 

2. / / No (SKIP ‘IDQQ. 20) - 

13. What is your estimate of the value of 
your firm's lost sales between the dates 
of your request and receipt of the 
permanent relief? (CHECK ONE) 

1. // $100,000 or less 

2. // $100,001 - 500,000 

3. / / $500,001 - l,DOO,OOO - 

4. // $1,000,001 - 5,000,000 

5. / / More than $5,000,000 - 
(Specify to nearest million: 

) 

6. // No basis to estimate 

14. 
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‘PO what extent, if at all, did 
counterfeit or infringing imports hurt 
the product's reputation with conswxers 
between the dates of your request and 
receipt of the permanent relief? (CHECK 
Q=) 

1. // Little or no extent 

2. / / %me extent - 

3. / / Moderate extent - 

4. // Substantial extent 

5. / / Very great extent - 

6. / / No basis to judge - 
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Appendix III 
Survey of b That Have Initiated Section 
337Proceedings 

15. Describe how, in your view, the pro- 
duct's reputation with consuners was 
hurt by counterfeit or infringing 
imrzorts between the dates of your 
&pest and receipt of the pekmanent 
relief. 

16. Did your firm settle the dispute 
through a settlewnt, consent order, 
and/or licensing aqreerwnt? (CHEXX 
m) 

l./ /Yes 

2. // No (SKIP -m Q. 18) 

17. What was the major reason your 
fitm chose to settle the Section 337 
proceedings before the ITC made its 
final determination? (CHECK ONE) 

1. // me aqreement( 5) resolved 
the problem to our 
satisfactron. 

2. / / Although the aqreewnt(s) 
was not fully satisfactory, 
we believed it was in our 
best interest because we 
needed mwdlate action. 

3. / / Although the aqreenmt(s) - 
was not fully satisfactory, 
we believed it was in our 
best interest because we 
muld not afford to litigate 
the case through final 
determination. 

4. / / Other, please spxlfy: 

18. 

19. 

20. 

Did your firm voluntarily terminate the 
Section 337 proceedings? (CHECK CNE) 

l./ /Yes 

2. / ,’ l& (SKP TD Q. 20) - 

What was the major reason(s) your firm 
chose to terminate the Section 337 
proceedings before the ITC made its 
final determination? (CHECK RLL 'IFIAT 
APPLY) 

1. // We did not believe that we could 
support the validity of the 
intellectual property right in 
question. 

2. // We did not believe that we could 
demmstrate that cur firm 
constituted a "domestic 
industry" for Section 337 
purposes. 

3. / / W did not believe that we could - 
dem%strate that our firm was 
efficiently and -icaLly 
operated. 

4. // We did not believe that we could 
demonstrate sufficient injury to 
an industry to obtain relief. 

5. // Other, please specify: 

Overall, takinq into account ITc's 
handling of your request, the timeliness 
of their response and other aspects of 
the ITT proceedings you consider 
relevant, how satisfied or dissatisfied 
were/are you with the ability of ITC to 
respond to your needs under Section 
337? (CHECK ONE) 

1. // Very satisfied 

2. // Satisfied 

3. // Neither satisfied nor 
dissatisfid 

4, // Dissatisfied 

5, // Very dissatisfied 
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Appendix JJI 
Survey of Firms That Have Initiated Section 
337procwdings 

21. What is the major reason(s) for 
your satisfaction or dissatisfaction 
with 1~2's implementation of Section 
337? 

24. What is your estimate OE the value of 
lost sales due to counterfeit or 
infringing imports between the dates You 
received the permanent exclusion order 
and June 30, 1985? (CHECK ONE) 

This section solicits inkrmatlon on 
the actions of the Customs Service 
after your firm received a permanent 
exclusion order from 1%. 

22. Did your firm receive a Section 337 
permanent exclusion order from IK? 
(CHECK ONE) 

1. // Yes 

2. // No (SKIP 20 Q. 351 

23. Since your firm received the 
permanent exclusion order, have 
-terfeit or inkinqinq q&s 
revered by the order entered the 
cwntry? (CHECK ONE) 

l.L/ Yes 

2./ / fw - (SKIP 
lu 

3. / / No basis to j-0 - Q. 27) 

1. // $100,000 or less 

2. / / $100,001 - 500,000 

3. // $500,001 - 1,000,000 

4. // $1,000,001 - 5,000,000 

5. ,' / hxe than $5,000,000 - 
(Specify to nearest millim: 

I 

6. // No basis to estimate 

25. To what degree has the value of counter- 
feit or infringing imprts entering the 
marketplace increased or decreased since 
the permanent exclusion order was 
issued? (FORTIlE PFGDLJCTCOVERED BY 
THIS ORDER, COMPARE A RECEWl TIME PERIOO 
To A SIMILAR TIME PERIOD JIJST BEFORE 'IIiF 
ORDER WAS Issuers) (CHECK ONE) 

1. // Increased substantially 

2. // Increas;ed moderately 

3. L / F@mained &out the same 

4. // Decreased rruderately 

5. // Decreased substantially 

6. // No basis to judge 
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Appends III 
Survey of Fhms That Have Initiated Section 
337 proceedings 

26. ‘E what extent have counterfeit or 
infrlnginq imports covered by the 
ITC exclusion order hurt your 
ccmpany’s sales since the mlanent 
exclusron order was issued? (CHECK 
ONE) 

30. What is your firm’s level of satis- 
faction with Customs’ respnse to your 
information that qcods covered the 
permanent exclusion order are enterinq 
the country? (CHECK ONE) 

1. / / Little or no extent - 

2. // Eiaw extent 

1. // Very satisEied 

2. / / Satisfied - 

3. // Neither satisEied nor 
3. // Werate extent dissatisEied 

4. // Substantial extent 4. // Dissatisfied 

5. // Very great extent 5. // very dissatisfied 

6. // No basis to judge 

27. Aas an Inhouse or outside investiga- 
tlve group been used to identify 
foreign-made counterfeit or 
infringing goods covered by the 
exclusion order that were intended 
for sale in the United Stares? 
(CHECK cm) 

31, In enforcing an exclusion order, Custans 
can exclude counterfeit or infringing 
gads, but cannot seize and destroy 
them. In your opinion would giving 
Customs the authority to seize and 
destroy counterfeit or infringing qcods 
covered by .SectLon 337 permanent 
exclusion orders improve their ability 
to help firms protect intellectual 
property rights? (MECK ONE) 

1. // Yes 

2. // IW (SKIP -IDO. 32) 

28. What LS your estimate of the 
approxunate total cost t0 your firm 
to maintain this investlqativo group 
during your fit-m’s m3st recently 
COmpleted fiscal year? (FILL IN ITIE 
BLANK OR CHECK THE BLOCK) 

S (dollars) 

/ / No basis to estimate - 

29. Has your firm provided information 
to Customs based on intelllqence 
developed through your investigative 
group that has led to Customs 
interdictinq shimnents of gotis 
covered by your &mnent exclusion 
order? (CHECK ONE) 

1. // Yes 

2. // No (SKIP !I0 Q- 311 

1. // DeCinitely no 

2. // Probably no 

3. / / Not sure - 

4. // Probably yes 

5. // Definitely yes 

6. // NO basis to j&ge 

32. Would you Eavor qivlng Customs the 
authority to seize and destroy 
counterfeit or inErinaina acods covered 

’ _ 1 by Section 337 pe rmanent exclusion 
orders? (CHECK ONE) 

1. // Defwitely no 

2. // Probably no 

3. // Not sure 

4. // Probably yes 

5. // Definitely yes 

J 

i 

/ 

7 
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Appendix ICI 
Survey of Firms That Have Initiated Section 
337 Flvceedings 

33. Overall, taking into account 
Customs' handling of your permanent 
exclusion order, including their 
abilltv to keep counterfeit or 
infringing go&s out of the country, 
how satisfied or dissatisE& 
were/are you with the ability of the 
Custans Service to respond to your 
needs under the Section 337 
permanmt exclusion order? [MECK 
ONEI 

1. / / Very satisfied - 

2. / / Satisfied - 

3. / / Neither satisfied nor - 
dissatisfied 

4. // Dissatisfied 

5. // Very dlssatisEied 

34. What is the major reason(s) for your 
satisfaction or dissatisfaction with 
Customs' enforcement of your 
exclusion order? 

35. IE you muld like to receive a copy of 
our report on this matter, please check 
the box tzelow and provide a mailing 
addtXSS. 

// Yes, send us a copy of your 
report. 

Please provide the name and mailing 
address of the person to receive the report. 

Name: 

Pddress: 

36. Please use the space below to provide us 
with any additional cements related to 
the questionnaire or to provide us with 
other ccernents related to ITC's 
implementation of Section 337 or 
Customs’ enEorcement of exclusion 
orders. Attach additional sheets if 
necessary. Thank you for your ccopera- 
tion and assistance. 

HEW 7,'85 
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Appendix IV 

Comments From the.Department of 
the Treasury 

DEPARTMENT OF THE TREASURY 

WASHlNGTON 

Re: Draft of a Proposed Report 
International Trade: Results of SUrveyS on Customs 
Protection of Intellectual Property Rights (483402) 
February 14, 1986 

Dear Mr. Anderson: 

We have reviewed the subject Draft of a Proposed Report 
prepared by your staff which gives the results of surveys 
conducted by the General Accounting Office in which copyright, 
trademark and patent owners were asked for their comments on the 
subject of Customs Protection of Intellectual Property Rights. 
The final report will be directed to the Chairmen of the Senate 
Committees on Appropriations and Finance and the House Committees 
on Appropriations and ways and Means. 

The draft report outlines the procedures of the Customs 
Service which permit owners ,of intellectual property rights to 
record their copyrights and trademarks with Customs for a "small" 
fee ($190). Customs will then undertake to provide protection 
against the unauthorized importation of articles that infringe 
those intellectual property rights. In the copyright and 
trademark areas, infringing articles detected by Customs are 
seized and forfeited to the Government. Articles subject to 
exclusion orders issued by the U.S. International Trade 
Commission (ITC) are excluded from entering the United States. 

The report points out that nearly 80 percent of those firms 
responding to the survey, that had a basis to judge, reported 
that counterfeit and other infringing goods continued to enter 
the country after recordation. However, those firms that 
provided information concerning incoming shipments of counterfeit 
or other infringing goods reported that they were almost always 
satisfied with Customs' response. other areas of apparent dis- 
satisfaction with Customs enforcement efforts concern a delay of 
2 to 3 months in informing ports of entry about newly recorded 
copyrights and trademarks, and ineffectiveness in excluding 
articles subject to ITC exclusion orders. The high cost of 
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Appendix IV 
Comments From the Department of 
the Treasury 

litigating and obtaining exclusion orders pursuant to section 337 
of the Tariff Act of 1930 (between $100,000 and $5OO,OOO), 
creates the expectation that exclusion orders, once obtained, 
will effectively stop counterfeit or other infringing goods from 
entering the country. 

In order to put Customs' efforts to detect importations of 
products that violate the rights of copyright, trademark and 
patent owners in proper perspective, we should point out that the 
traditional mission of the U.S. Customs Service, established by 
the second Act of the First Congress in 1789, remains the same: 
l To assess and collect customs duties on imported merchandise; 
l To prevent fraud and smuggling; and 
* To control carriers, persons and articles entering and 

departing the United States. 
As the principal border enforcement agency, Customs' mission has 
been extended over the years to assisting in the administration 
and enforcement of some 400 provisions of law on behalf of more 
than 40 Government agencies. Additional duties include pro- 
hibiting traffic in illegal narcotics, certain foods and drugs, 
hazardous substances, counterfeit money, and obscenity: control- 
ling exports, including high technology exports to the Soviet 
block; controlling illegal immigration: enforcing auto safety and 
emission standards: enforcing flammable fabric, quota, marking of 
country of origin, and animal and plant quarantine restrictions; 
and protecting endangered species of wildlife. 

The Customs Service must carefully manage the limited 
resources (personnel, equipment and facilities) available to the 

agency, in order to accomplish its total mission. Operation 
Tripwire was established as part of the Customs Fraud Investig- 
ation Center and continues to be effective in detecting and 
detering fraudulent importations of foreign products that violate 
U.S. copyright and trademark laws. The domestic value of Customs 
commercial seizures for copyright and trademark violations for 
the oeriod October 1. 1985 throuah February 28, 1986, totalled 
$25,527,098. Seizures included fextile 
watches, toys, perfume, and other misce '1 
Seizures for calendar year 1985 totaled 
represents an increase of about $15,000 , 
($22,981,0211. 

products, electronics, 
laneous commodities. 
$37,553,963. This 
000 over the 1984 total 

Customs enforcement effort in this area will never be 100 
percent effective. When a copyright oc trademark owner applies 
for a Customs recordation to protect his intellectual property, 
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Comments From the Department of 
the Treasury 

he receives an explanation of the Customs enforcement program. 
Customs can be more effective, of course, if it is provided 
with all available information concerning shipments of alleged 
infringing goods which are on their way to the United States. 
We encourage applicants to provide this information, and it is 
included in the notices that are issued to Customs field offices. 
Customs also asks applicants to provide information concerning 
the source of legitimate goods , which helps the agency detect 
counterfeits. The number of applications received has increased 
dramatically in 1985 and 1986. 

Most applicants feel that obtaining a Customs watch On 
imports and, perhaps, the seizure or exclusion of infringing 
goods is well worth the recordation fee ($190). Seizures of 
large shipments of counterfeit goods by Customs (e.g., Cabbage 
Patch Kids, Cartier watches) have been given widespread 
publicity. AlSO, Customs has been able to refer several large 
counterfeiting cases to the Department of Justice for criminal 
prosecution under the Trademark Counterfeiting Act of 1984. 
The deterrent effect of publicity of this nature on potential 
violators cannot be overlooked. 

With regard to the question of Customs ability to enforce 
ITC exclusion orders, we must mention again that Customs is most 
effective when information is provided regarding incoming ship- 
ments of infringing goods. Many of the exclusion orders are 
based on patent infringement. Since there is nothing in the 
appearance of imported articles which exposes a patent violation, 
the mechanism of the imported article must be examined. Customs 

officers often have to remove protective covers to examine the 
mechanisms. Once the mechanical parts are exposed a decision 
has to be made regarding whether or not the patent has been 
infringed. Understandably, this type of decision is difficult. 
Questionable articles must be sent to a Customs laboratory for 
analysis. The findings of the laboratory must be carefully 
reviewed by staff attorneys before a legal decision can be 
reached as to whether the patent exclusion order has been 
violated. Exclusion orders based on copyright or trademark 
infringement are less difficult to enforce. 

Several respondents to your survey mentioned a delay of 2 
to 3 months in getting notices of new Customs copyright and 
trademark recordations out to all ports of entry. This has 
occurred because the number of applications in 1985 to record 
trademarks and copyrights in 1985 was more than double the 
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Comment5 From the Department of 
theTreasury 

number received in 1984. Moreover, there has been a substantial 
increase in the number of inquiries from Customs officers in the 
field. Customs is in the process of putting all copyright and 
trademark recordations on a computer which will eventually be 
accessible by the various ports of entry. 

Other respondents are concerned that the delay referred to 
above may, in fact, allow large shipments of infringing goods to 
enter the United States without restriction, perhaps with severe 
financial loss to the copyright or trademark owner. We might 
point out that at one time Customs attempted to give priority 
consideration to applicants who expressed such concerns. HOW- 
ever, Customs ended this practice when it became apparent that 
most applicants for copyright and trademark protection accom- 
panied their applications with statements to the effect that 
infringing goods are about to arrive in the United States, and 
that serious economic harm will ensue unless Customs is able to 
grant immediate protection. we would suggest that copyright and 
trademark owners should note the required processing time, and 
anticipate some delay in the effective dates of their recorda- 
ticns when submitting their applications. For example, we note 
that there is a 6 month delay at the U.S. Patent Office in 
processing patent applications, and that this fact is well known. 

We are currently studying the feasibility of increasing the 

recordation fee above the current level ($1901, and obtaining 
authority to spend the fees collected for increased intellectual 
property enforcement. Currently, the fees collected go into the 
general revenue and may not be used 
Funds for enforcement purposes must 
through the budget process. 

to defray enforcement costs. 
be allocated to Customs 

In conclusion, we respectfully request that our comments 
accompany the final report when it i s submitted to the Congress. 

r Sincer ely, 

Francis A. Keating, II '.& \ 
Assistant Secretary 

(Enforcement) 

Mr. William J. Anderson 
Director 
General Government Division 
General Accounting Office 
Washington, D.C. 20548 
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Comments From the International 
Trade Commission 

ix \‘;I IlN(:‘l’ov I) L. ‘Il~l.ii> 

Warch 10, 1986 
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