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December 3 1, 1986 Representative John Edward Porter and Senator John Heinz, Chairman, 
Senate Special Committee on Aging, asked GAO to identify the actions 
taken by the states to address medical malpractice insurance problems 
and to determine changes in insurance costs, the number of claims filed, 
and the average amount paid per claim. These case studies discuss the 
situation in each state. 

This study on Florida focuses on the views of various interest groups on 
perceived problems, actions taken by the state to deal with the prob- 
lems, the results of these actions, and the need for federal involvement. 
A summary of the findings for all six case studies can be found in our 
overall report, Medical Malpractice: Six State Case Studies Show Claims 
and Insurance Costs Still Rise Despite Reforms (GAO/HRD~~-2 1, 
December 3 1, 1986). 

Richard L. Fogel 
Assistant Comptroller General 
for Human Resources Programs 
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Overview 

Florida’s medical malpractice insurance crisis in the mid-l 970’s was one 
of availability, largely due to the withdrawal or threatened withdrawal 
of several of the larger medical malpractice insurers in the state. By the 
mid-1980’s, the problem had shifted to one of affordability. 

The Florida legislature responded with legislation in 1974, 1976, 1976, 
1986, and 1986. None of the interest groups we surveyed believed that 
the tort reforms enacted in the mid-1970’s have had a major effect on 
the cost of insurance, the frequency of claims, and size of awards/settle- 
ments. Our data show that the cost of insurance increased greatly 
between 1980 and 1986 and the frequency and size of claims also 
increased between 1980 and 1984 but somewhat less significantly. 

Regarding the 1986 legislation, representatives of several interest 
groups believe certain aspects of the act, such as increased emphasis on 
risk management and disciplinary measures against physicians with 
malpractice histories, will have some benefit. Risk management pro- 
grams are generally intended to reduce the incidence of malpractice 
claims by eliminating problems that result in those claims. A majority of 
the groups we surveyed expressed support for several provisions of the 
1986 act, such as a cap on awards for pain and suffering and the elimi- 
nation of joint and several liability for the noneconomic portion of 
damages. 
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Florida: Premiums Continue to Rise Sharply but 
Recent State Reforms May Help 

Background 

Population, Physician, and Over 84 percent of Florida’s 11 million people live in urban areas. 
Hospital Characteristics Florida is the sixth most populous state.1 Florida had 26,566 physicians 

as of December 31,1985,2 and 219 nonfederal community hospitals with 
50,106 available beds in 1984.3 A total of 20,002 physicians were pm 
viding patient care- 16,867 were office-based and 3,145 were hospital- 
based. Table 1 shows the distribution of patient care physicians among 
13 selected specialties. 

of Nonfederal Patlent 
Phyrklsns In Florida In Selected Hospital-bawd wwtke 

oo of Docomber 31, 1285 Offka- full-tkm 
baaed Myaiclm 

practice Realdent Total 
General practice 2,630 215 164 m@ 
Internal medicine 2,425 369 127 2,221 
Pediatrics 965 204 77 la@ 
Psychiatry 667 79 156 @24 
Pathology 374 70 63 627 
Radiology 356 1 40 267 
Ophthalmology 715 46 11 nr 
General surgery 1,220 219 77 1,610 
Anesthesiology 637 125 43 1,- 
Plastic surgery 240 16 7 262 
Orthopedic surgery 726 70 23 221 
Obstetrics/gynecology 1,172 136 46 1,* 

0 Neurosurgery 143 29 7 172 
\ 

Of Florida’s community hospitals, 88 were nongovernment not-for-profit 
hospitals; SO were state and local government hospitals; and 81 were 
investor-owned (for-profit) hospitals. Forty-seven percent of the stat&S 
hospital beds were located in nongovernment, not-for-profit hospitals; 
21 percent in state and local government hospitals; and 31 percent in 
investor-owned hospitals. The most prevalent hospital size was 100 to 
199 beds. However, the 62 hospitals of this size accounted for only 18 

1 Population and ranking are as of July 1,19&I @rem), and the urbpn/nurl mtx Ir U of Am 
19SO from the Statistical Abstract of the United Statea 19M,lO&h Edition, pp, 10 and 12. 

2physician Characteristica end Distribution in the U.S., 1986 Edition, Nt of Data Rebw8 
Services, Mvlaion of Survey and Data Reaourcea, American Medical - (forthcoming. 

3~itfd St8tisti03,1985 Edition, American Hoepital Association, p. 00. 
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percent of the hospital beds. Florida has 19 hospitals with 600 beds or 
more each, which accounted for 26 percent of the hospital beds in the 
state. The occupancy rate of the state’s community hospitals averaged 
67 percent in 1984. 

Eibgulation of Insurance 
R+es and Description of 
b@xiical Malpractice 

According to the 1986 act, insurers must file a rate change either 60 
days before or no later than 30 days after, the effective date. Filings 
made at least 60 days before the effective date are considered “file and 
use” filings, and the rate is deemed approved if no notice is issued by 
the Department of Insurance within 60 days of the filing. Filings made 
within 30 days after the effective date are considered “use and file” 
filings, and the insurer making such a filing may be subject to returning 
a portion of the rates to policyholders if the Department of Insurance 
finds the rate to be excessive. That department reviews rate filings to 
determine if the rate is excessive, inadequate, or unfairly 
discriminatory. 

All companies providing professional liability insurance in Florida are 
required to report all medical malpractice claims closed in the state to 
the Insurance Department. These reports are required to include such 
information as the date the incident occurred, the date the claim was 
reported to the insurer or self-insurer, the date and amount of judgment 
or settlement, and the loss adjustment expense paid to defense counsel 
and all other allocated loss adjustment expense paid. 

In 1984, the St. Paul Fire & Marine Insurance Company (St. Paul Com- 
pany) was the leading insurer of physicians in Florida’s medical mal- 
practice insurance market, followed by the CIGNA Group, Physicians 
Protective Trust Fund, and the Florida Physicians Insurance Company. 
These companies, excluding CIGNA which did not participate in our b 

study, insured at least two-thirds of the physicians. 

The Florida Hospital Trust Fund was the leading hospital insurer in 
1984, followed by the CIGNA Group, the Parthenon Insurance Company, 
and the St. Paul Company. All of these companies, with the exception of 
CIGNA, provided data on hospital malpractice insurance for our study. 

Florida’s leading physician insurer divides the state’s insurance market 
into two rating territories-Dade and Broward Counties (Miami and 
vicinity) and the remainder of the state. The leading hospital insurer in 
the state divides the market into three territories-Miami and vicinity 
(Dade and Broward counties); the Palm Beach, Tampa-St. Petersburg, 
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Jacksonville, and Orlando metropolitan areas; and the remainder of the 
state. Rates were higher in the Miami area for both physicians and hos- 
pitals than in the rest of the state for the companies providing data to 
us. 

Mkdical Malpractice 
Situation in the Mid- 
1970’S 

In the mid-1970’s the major malpractice insurance problem was one of 
availability. Between 1970 and 1976 more than 20 medical malpractice 
insurers had canceled coverage of Florida physicians and withdrawn 
from the market. The primary reason cited for this action was the rising 
size of medical malpractice awards and settlements. According to a 
Florida Medical Association study, the average paid claim increased 
from $8,000 to $19,600 between 1973 and 1974. These rising costs were 
attributed to the courts’ expansion of pro-plaintiff doctrines (such as 
informed consent, collateral source rule, and locality rule). 

Companies remaining in the market responded to the situation by insti- 
tuting dramatic rate increases. For example, the Argonaut Insurance 
Company, which at that time insured nearly half of Florida’s physicians 
under a contract with the Florida Medical Association, attempted to cut 
losses by raising rates 96 percent in January 1976. In April of the same 
year, Argonaut requested another Q&percent rate increase and 
threatened to withdraw from the market if this increase was not 
granted. Despite a court order requiring Argonaut to honor its 1976 con- 
tract with the Medical Association, Argonaut later stopped writing new 
policies and withdrew from the Florida market. Argonaut’s withdrawal 
further added to the professional liability problems in the state. 

I ’ 

R$sponse to Problems . 

J- M dical Malpractice 
gislation of 1974/l 975/ 

lSj76’ 

In 1974, the Florida legislature enacted a requirement that insurers pro- 
viding liability insurance to physicians, surgeons, and osteopaths report 
medical malpractice claims to the Department of Insurance. Further, 
according to the Florida Medical Association, the withdrawal of Argo- 
naut from the market, the rate increases, and the willingness of physi- 
cians to leave their Florida practices or go uninsured prompted the state 
legislature to pass the 1976 Medical Malpractice Reform Act and, 

‘Much of the information in this section was derived from the Florida Medical Association Medical 
Malpractice Policy Guidebook, 1986, pp. W-124, which provides a comprehehsive collection of 
knowledge on the medical malpractice insurance crisis. 
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Self-Insurance Pools 

shortly afterwards, an omnibus malpractice bill (1976 act). Key points 
of the 1976 act include 

provisions to encourage the establishment of self-insurance pools; 
establishment of the Patient’s Compensation Fund, intended to limit the 
liability of participants to $100,000 by paying the full excess over 
$100,000 of any judgment or settlement against a member; 
requirements for risk management programs at all health care facilities; 
provisions for increased disciplinary measures against physicians with 
medical malpractice histories by increasing the powers of the Board of 
Medical Examiners; 
establishment of medical malpractice mediation panels in order to expe- 
dite prescreening of malpractice claims (declared unconstitutional in 
1980); 
provisions regarding attorney’s fees intended to reduce the number of 
frivolous claims by awarding attorney’s fees to the prevailing party; 
provisions setting the statute of limitations at 2 years from the date of 
discovery; and 
requirement for informed consent. 

Some of the above provisions are discussed in more detail below. 

In an attempt to ease the insurance availability problems, the 1976 act 
sought to encourage greater use of self-insurance pools through several 
major reforms. The most important was to ease or eliminate the restric- 
tions previously placed on the formation of such pools. This quickly led 
to the Florida Medical Association’s organization of the Professional Lia- 
bility Insurance Trust in 1976. The Trust was later dissolved and 
reformed as the Florida Physicians Insurance Reciprocal. The reciprocal 
has recently become a stock company, now known as the Florida Physi- 
cians Insurance Company. 

The second major reform aimed at resolving availability problems was 
the creation of the Joint Underwriters Association, to create an assigned 
risk pool which would guarantee liability insurance for all health care 
providers. All firms and self-insurers licensed to write medical malprac- 
tice insurance in Florida were required to join the Association. The Asso- 
ciation, in turn, was required to provide malpractice insurance to all 
health care providers regardless of assigned risk or whether the pro- 
vider had previously been denied coverage. The Association was a non- 
profit organization that was to set its rates just high enough to cover 
expenses, losses for the year, and a margin for contingencies. Although 
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intended to be a temporary solution to a temporary problem, it was 
granted an extension in 1978 and in 1981 was given permanent status. 

Patient’s Compensation Fund A third attempt by the legislature to deal with the availability problem 
was the establishment of the Florida Patient’s Compensation Fund. The 
Fund was to provide a means of limiting the liability of participating 
health care providers by paying amounts over $100,000 for any award 
or settlement against a member. Participants were required to show 
financial responsibility for the first $100,000 (through an insurer or 
self-insurance plan) and to deposit an annual fee into the Fund. Initially, 
the participants’ fees were low-$1,000 for the first year and $600 per 
year thereafter for physicians and $300 per bed annually for hospitals. 
The Fund was considered an attractive option because it provided lia- 
bility coverage at minimal cost. 

According to officials of Florida’s Hospital Association and Defense 
Lawyers Association, the Fund ran smoothly for the first few years of 
operation-as fees were collected and claims against members were few. 
However, the fee system was not actuarily sound, and within a few 
years of the F’und’s establishment, substantial losses began to accumu- 
late. To cover such losses, physician members could only be assessed up 
to 100 percent of their initial premium, but hospitals and other members 
faced unlimited assessments. 

In 1982, the Fund assessed its members for deficits relating to the 1978 
and 1979 fiscal years totaling $17,046,190. Of this amount, $12,866,600 
was assessed against Florida hospitals, even though the Fund’s records 
showed that almost $10 million of the nearly $13 million assessed 
against hospitals was attributable to claims against physician members. 

According to a report from the Florida Insurance Commissioner, hospi- 
tals dropped out of the Fund due to the potential for large assessments. 
Their departure left the Fund with no means of paying large claims. By 
1983 the Fund was effectively bankrupt. 

Other factors played a major role in the Fund’s failure. In order to pro- 
tect it from financial problems, a limit of $100,000 was placed on the 
amount the Fund could pay in any one year to any one claimant. How- 
ever, this limit proved to be unenforceable in the face of very large jury 
awards, according to the insurance commissioner report, and the limit 
was eventually deleted due to constitutional constraints, according to a 
report by the Medical Malpractice Advisory Council. 
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I-kporting of Claims 

Mediation Panels 

Another factor contributing to the Fund’s downfall was the statutory 
cap placed on the amount of premiums it could collect per year. This cap 
was initially set at $16 million, which hindered the Fund’s ability to col- 
lect premiums sufficient to cover claims. According to Florida Insurance 
Department officials, the cap was later increased to $26 million and sub- 
sequently deleted shortly before the Fund became bankrupt. 

A 1974 act, as amended in 1986, requires that all Florida professional 
liability insurers report to the State Insurance Department any claim or 
action for damages for personal injuries claimed to have been caused by 
error, omission, negligence, or lack of consent if the claim resulted in: (1) 
a final judgment (in any amount), (2) a settlement (in any amount), or 
(3) a final disposition not resulting in payment. Major components of the 
reports include the claim report date; date of occurrence; date and 
amount of judgement or settlement; in case of settlement, the amount of 
injured’s medical expenses, wage losses, and other expenses; expenses 
paid to defense counsel and other expenses; and a description of the pro- 
cedure causing the injury. 

The purpose of mediation panels was to expedite the prescreening of 
malpractice claims in hopes of discouraging nonmeritorious claims and 
encouraging equitable settlements of meritorious claims. Panels were 
formed for each suit filed and were composed of a licensed physician, an 
attorney, and a circuit judge, who serves as the judicial referee. The 
panels were required to submit a written finding as to whether the 
defendant had been “actionably negligent.” Plaintiffs were required to 
submit their claim to mediation before they could file suit in circuit 
court. 

Five years after its enactment, following numerous challenges, the medi- 
ation panel provision was declared unconstitutional by the Florida 
Supreme Court. The president of the Florida Defense Lawyers Associa- 
tion did not believe the panels had any substantial impact because plain- 
tiffs’ lawyers tended to pursue the case to court despite an unfavorable 
panel decision, The executive director of the Academy of Florida Trial 
Lawyers concurred, stating: 
8, . . . most lawyers on the plaintiff’s side felt the panel was greatly weighed in favor 
of the health care provider by the existence of a health care provider on the panel. 
Therefore, very few claims simply were dismissed after an adverse finding by the 
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Attorney’s Fees 

Statjute of Limitations 

Requirement for Informed Consent I 8 

panel. The existence of these panels simply constituted the requirement of two 
trials.” 

In response to the court decision ending the period of mandatory media- 
tion, the Florida legislature passed the “spurious claims statute,” 
intended to reduce the incidence of frivolous malpractice claims by 
awarding attorney’s fees to the prevailing party. 

In 1971 the Florida legislature passed a law setting the statute of limita- 
tions for malpractice tort actions at 2 years from discovery. In 1974 the 
S-year limit was expanded to include those malpractice actions founded 
in contract as well as in tort. The 1976 act further expanded on the 
statute, stating: 

“An action for medical malpractice shall be commenced within two years from the 
time the incident occurred giving rise to the action, or within two years from the 
time the incident is discovered, or should have been discovered with the exercise of 
due diligence, provided, however, that in no event shall the action be commenced 
later than four years from the date of the incident or occurrence out of which the 
cause of action accrued. . . . In those actions covered by this paragraph where it can 
be shown that fraud, concealment, or intentional mis-representation of fact pre- 
vented the discovery of the injury within the four-year period, the period of limita- 
tions is extended forward two years from the time that the injury is discovered or 
should have been discovered with the exercise of due diligence, but in no event to 
exceed seven years from the date the incident giving rise to the injury occurred.” 

According to common law no doctor may treat a patient (other than in 
an emergency) without the patient’s informed consent. The 1976 act 
codified and specified the requirements for informed consent in Florida. 
According to the statute, no action can be taken in court against a health 

. 

care provider on the basis of lack of informed consent when (1) the 
health care provider’s action met the accepted standard of medical prac- 
tice among members of the medical profession with similar training and 
experience in the same or similar medical community; and (2) under the 
circumstances and based on the information provided by the health care 
provider, a reasonable individual would understand the procedure and 
its alternatives recognized by other health care providers in the same or 
similar community who perform the same or similar treatment or proce- 
dures; or (3) under all surrounding circumstances, the patient would 
reasonably have undergone the treatment had he been advised by the 
health care provider in accordance with (1) and (2) above. 

Page 12 
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The 1976 act instituted additional reforms, including: 

Standards of recovery, whereby the plaintiff has the burden of proving 
that the defendant violated the accepted standard of care practiced by 
similar health care providers in the same or similar community. 
Limits to the doctrine of res ipsa loquitur to “instrument-in-the-body” 
cases (the courts, however, have not been so restrictive). This doctrine 
means there is a presumption of negligence unless proven otherwise. 
Remittur and additur, allowing the courts to modify a jury award if it 
appears to be excessive or inadequate in light of the evidence. 
Deletion of the collateral source rule, requiring that awards be reduced 
by the amount of compensation given to the plaintiff from collateral 
sources. 
Provision allowing periodic payment of any award over $200,000 
(increased to $260,000 by the 1986 act). 
Deletion of the ad damnum clause, which permits plaintiffs to specify 
the amount of damages claimed. 
Requirement that the award be itemized according to medical expenses, 
lost earnings, and noneconomic damages. 

The 1985 Medical 
Malpractice Act 

, 

In 1985, the severity of the problems in Florida prompted the state legis- 
lature to enact the Comprehensive Medical Malpractice Reform Act. The 
legislature’s primary concerns in enacting this legislation were the rising 
insurance premiums for physicians (which they believed were leading to 
higher health care costs), the costly burden of defensive medicine, the 
decreasing quality of health care, and the threat to the continuing avail- 
ability of health care in Florida as physicians were choosing to retire 
early or practice elsewhere due to the rising cost of malpractice insur- 
ance. The 1985 act modified some of the reforms established in the 1976 
act and set forth some new reforms. Its maor provisions include: 

b 

. Attorney’s contingency fee limitations based on the amount of time the 
attorney spends on a case- 16 percent of recovery if the case is settled 
before arbitration is initiated or a suit is filed; 20 percent if the claim is 
resolved after initiating arbitration but prior to suit; 26 percent if claim 
is settled within 90 days of suit being filed; 30 percent if settled more 
than 90 days after suit is filed and prior to or during the mandatory 
settlement conference or where all defendants admit liability and 
request trial on issue of damages; 36 percent if settled prior to comple- 
tion of swearing of the jury; 40 percent if claim is settled or judgment 
satisfied prior to filing of notice of appeal; 46 percent if recovery after 
notice of appeal or postjudgment relief or action on judgment. For 
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amounts of recovery over $2 million, a contingency fee of 16 percent is 
considered reasonable. 

l Provision for arbitration requiring the defendant’s insurer to investigate 
the claim during a QO-day “cooling-off’ period. At the end of the QO-day 
period, the insurer must (1) reject the claim, (2) make a settlement offer, 
or (3) offer an admission of liability and agree to arbitration on issue of 
damages. If the plaintiff accepts the offer to admit liability, the parties 
have 30 days to settle the amount of damages. If no agr&ment is 
reached after 30 days, the amount of damages is determined by binding 
arbitration. 

. The court, at the request of either party, may require the submission of 
a claim to nonbinding arbitration. Arbitration panels consist of a plain- 
tiff attorney, a defense attorney, and a third attorney, who does not 
work extensively with medical malpractice. The decision of the panel is 
nonbinding and if rejected cannot be disclosed during the trial. 

. Requirement that the plaintiff attorney submit a certificate of counsel 
that a good-faith investigation has been made and a written opinion of 
an expert has been received that there appears to be evidence of medical 
negligence. If the certificate is not made in good faith and there is no 
justifiable issue against the health care provider, the court shall award 
attorney’s fees and costs against the claimant’s counsel and submit the 
matter to the Florida bar for disciplinary review. The plaintiff must pay 
the defendant attorney’s fees and costs when the award is 26 percent 
less than the defendant’s settlement offer, which was rejected, and the 
defendant must pay such costs for the plaintiff when the award is 26 
percent greater than the plaintiff’s settlement offer, which was rejected. 

l Requirement that physicians show financial responsibility up to speci- 
fied amounts as a condition of licensure and hospital staff privileges. 
Physicians must have coverage of $260,000/$760,000 as a condition of 
hospital staff privileges and $100,000/$300,000 as a condition of licen- 
sure without hospital staff privileges. 

. Expansion of the claim-reporting requirement to include all professional 
liability insurers, including self-insurers and Joint Underwriting 
Associations. 

l Expert witnesses must have been practicing or teaching in the specialty 
or related field of medicine within the S-year period before the incident 
giving rise to the claim. 

l Changes were also made to the existing provisions for the standard of 
care, structured settlements, joint and several liability, and the doctrine 
of informed consent. 
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One aspect of the 1986 act is its focus on increased disciplinary meas- 
ures against physicians with malpractice histories. Provisions dealing 
with this issue include: 

9 Increased immunity for medical staff and members of peer review 
boards who participate in disciplinary actions against physicians with 
malpractice histories. 

. Strengthened hospital board disciplinary powers. 

. Increased requirements for hospital risk management, including the 
establishment of a certification program for risk managers. 

l Required governing boards of licensed facilities to investigate a staff 
member involved in one or more settlements exceeding $10,000. 

9 Defined “repeated malpractice” as three or more claims within the pre- 
vious 6 years resulting in total payments over $10,000. Also required 
the Department of Insurance to report such incidents to the Department 
of Professional Review’s Board of Medical Examiners, who must investi- 
gate the occurrences and determine whether further action is 
WlWlWlted. 

The Insurance Department is also mandated by the act to conduct a risk 
management study and report to the state legislature on risk manage 
ment as well as itemized verdicts, structured judgments, mandatory 
insurance, and appropriate levels of insurance coverage. 

$he Tort Reform and 
I~sur+mce Act of 1986 
, 

. 

. 

The Florida legislature passed the Tort Reform and Insurance Act of 
1986 in an attempt to ensure a wide availability of liability insurance at 
reasdnable rates, a stabilized market for liability insurers, and reason- 
able’ awards or settlements for injured persons, and to encourage the 
early settlement of claims before trial. The act’s two major elements 
were tort reforms and insurance reforms. The major tort reforms b 
include: 

A $460,000 cap on noneconomic damages. 
Elimination of joint and several liability for noneconomic portion of 
damages. Regarding economic damages, joint and several liability is 
eliminated for defendants who are less at fault than the claimant. 
Provision for periodic payments of future economic losses that exceed 
$260,000. 
Provision for a reduction of the judgment according to amounts received 
from collateral sources. 
Provisions regarding the pleading and awarding of punitive damages 
that require the plaintiff to show evidence in court that the defendant’s 
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conduct may warrant punitive damages, and limiting the amount of 
punitive damages to three times the amount of compensatory damages 
unless greater amounts are approved by the presiding judge. 

The insurance reform established by the bill involves freezing insurance 
rates until October 1, 1986, after which rates will be rolled back 40 per- 
cent through the end of the year. However, the goal of the reform is to 
further roll back rates to the level that existed January 1, 1984, unless 
the insurance companies can provide proof to the Florida insurance 
commissioner that their rates should be otherwise. The commissioner 
will have the authority to limit premiums to levels that will allow com- 
panies a 3-percent underwriting loss. 

The 1986 act also alters the mandatory insurance requirement set forth 
in the 1986 act. The 1986 act allows physicians to remain uninsured but 
subjects them to disciplinary action by the Board of Medical Examiners 
if they are found unable to pay the lesser of a judgment against a claim 
or the minimum amount of insurance required by law. In October 1986, 
a Florida circuit court upheld all provisions of the act except the pre- 
mium rollback applicable to policies written before July 1, 1986, the 
law’s effective date. This decision has been appealed to the Florida 
Court of Appeals, 

tion, trial lawyers, defense lawyers, malpractice insurers, and state 
insurance department) believed the tort reforms or actions taken by the 
state have had any major effect.fi Several officials did not expect the 
1986 act to have any major impact. However, officials of Florida’s Med- 
ical Association, Hospital Association, and Hospital Trust Fund, as well b 
as the State’s Academy of Trial Lawyers and Defense Lawyers Associa- 
tion, believed certain aspects of the act, particularly the increased risk 
management and disciplinary actions, would provide some limited ben- 
efit. A cap on awards for pain and suffering and the elimination of joint 
and several liability, which were included in the 1986 act, were sup- 
ported by a majority of the groups visited. 

%x methodology for obtaining the views of mJor interest groups and for analyzing their responses 
is described in GAO/HHD-87-21, pp. 10-l 1. The specific interest groups for Florida are shown on 
appendix II of this report. 
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A 

Key Indicators of the During the 1980’s, Florida’s medical malpractice insurance costs have 

Situation Since 1980 
increased greatly. The physicians insured in the primary rating territory 
by the St. Paul Company experienced increases in malpractice insurance 
premiums ranging from 129 percent for ophthalmology surgery to 396 
percent for obstetrics/gynecology during the period 1980 to 1986. Simi- 
larly, the cost of insurance with Florida’s leading hospital insurer 
increased 146 percent during the same period. 

Further, the frequency and severity of claims have also increased 
during the 1980’s. For example, the frequency of claims against hospi- 
tals and physicians increased moderately at about 14 and 26 percent, 
respectively, from 1980 to 1984. The average paid claim paid against 
physicians increased nearly 75 percent between 1980 and 1984, 
according to the Insurance Department’s closed claim system. In addi- 
tion, the cost to investigate and defend claims against physicians 
increased 57 percent during that period. 

Physicians 

Cost of Malpractice Insurance 

, , 

As of January 1, 1986, there was a wide variation in malpractice insur- 
ance rates among different physician specialties in Florida. For example, 
as shown in table 2, the St. Paul Company’s annual premiums for $1 
million/$1 million claims-made coverage for a general practitioner (no 
surgery) in Dade and Broward Counties was $10,621, versus $113,010 
for a neurosurgeon. Rates for the remainder of the state were 33 percent 
lower than those in Dade and Broward Counties. 

All of the selected specialties in Florida experienced significant 
increases in malpractice rates since 1980. The greatest rate increases b 
were experienced by the higher risk specialties, such as obstetrics/gyne- 
cology and neurosurgery. For example, obstetricians/gynecologists in 
Dade and Broward Counties experienced a 466percent increase between 
1980 and 1986. The lowest increase, 129 percent, was experienced by 
ophthalmologists in the remainder of the state. Table 2 also shows the 
rate increases from 1980 to 1986. 
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Table 2: Coat of Insufancom for Selected 
Speclaltiaa, 1980 and 1986 Percent 

Sascislltu Tf#nitorv 1980 1986 increase 
- r - - - - - - - I  - - - - - - - .  

General practice 1 $2.633 $10.521 300 
Cno suraltrv) 2 1;975 7;017 
Internal medicine 
In0 suraerv) 

255 

E 
Pediatrks 

-.~ 
: 10521 

(no surgery) 71017 E 
Psychiatry : 10,521 300 

7,017 255 
Pathology 

-.- 
General practice (minor surgery) 
Internal medicine 
(minor suraerv) 

: :‘E 10,521 7,017 E 

: 
4’655 
31491 15,665 10,448 % 

: $8 1m 
237 
199 

Pediatrics 
(minor surgery) 
Radiology 
.-..~ 
Ophthalmology/surgery 

Anesthesiology 
Plastic surgery 

: 13389 10:043 $75 
: 13,389 301 

10,043 256 -..~ 
General surgery 
-.. 
Orthopedic surgery 

Obstetrics/gynecology 
-.. 
Neurosurgery 

: :Ei E%z Er, 

: 
+~ 71’474 

16’045 
47:667 %Ii 

: 
12:036 

456 
395 

‘1 429 
2 370 

Legend: Territory 1 . Dade and Broward Counties 
Territory 2 Remainder of state (primary rating territory) 
“Rates shown are those of the St. Paul Company for a $1 million/$1 million claims-made policy as of 
March 1, 1980, and January 1, 1986. A claims-made policy covers malpracticr events that occur after 
the effective date of the coverage and for which claims are made during the policy period. 

uency of Claims The combined claims experience from the St. Paul Company, the Physi- 
cians Protective Trust Fund and the Florida Physicians Insurance Recip- 
rocal, indicated that the frequency of claims reported increased 26 
percent from 1980 to 1984. As shown in figure 1, the frequency of 
claims reported per 100 physicians increased from 20.8 claims in 1980 
to 26.1 in 1984. 
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Figure 1: Frequency of ClaIma per 100 
Phyrlclarw, 1980-84 
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There were wide variations in the frequency of claims reported (per 100 
physicians) among the selected specialties. From 1980 to 1984 the fre- 
quency of claims for radiology increased nearly 137 percent, while neu- 
rosurgery experienced an 84-percent increase, as shown in table 3. Four 
of the specialties surveyed-plastic surgery, obstetrics/gynecology, psy- 
chiatry, and anesthesiology-experienced a decrease in the frequency 
of claims from 1980 to 1984. It should be noted that several of the spe- 
cialties surveyed increased during the 1981-83 time frame, then 
decreased in 1984. 
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Table 3: Frequency of Claim8 per 100 
Phy$lclanr for Selected Speclaltler, 
1980-84 

Size of Awards/Settlements 

Specialty -____-- 
General practice 
Internal medicine 

Percent 
Increaro 

1980 1981 1982 1983 1984 (1980-84) 
10.4 13.3 14.0 14.4 12.2 17 
12.9 18.2 21.6 23.1 23.7 64 
15.2 20.3 25.1 21.5 19.3 27 
27.6 32.2 35.6 29.4 34.1 24 
48.2 56.3 61.8 87.6 88.6 64 
19.3 19.5 25.1 27.8 31.4 63 

Pediatrics 
General surgery 
Neurosurgery 
ODhthalmoloav/suraerv 

The average paid claim for physicians increased only slightly from 1980 
to 1984. However, as shown in figure 2, for the combined data from the 
three major physician insurers in the state, there were fluctuations in 
the average paid claim during this time period. The average paid claim 
was highest in 1982, but decreased slightly in 1983 and more signifi- 
cantly in 1984. 
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Figure 2: Average Paid Claim for 
Phyrlclanr, 1980-84 
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As shown in table 4, no clear trend is evident in the average paid claims 
for the selected specialties. Because the number of physicians in any one 
specialty is relatively small, the base for spreading total claims paid is 
small. As a result, a few large claims paid in a given year for a given 
specialty could have a significant effect on the average paid claim for 
that specialty that year. 
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Table 4: Averago Paid Claim for 
Selected Spaclaltlar, 1980 and 1984 

All physicians 
Spaclatty 
General practice 
Internal medicine 
Pediatrics 
General surgery 
Neurosurgery 
Ophthalmology/surgery 
Orthopedic surgery 
Plastic surgery 
Obstetrics/gynecology 
Radiology 
Psychiatry 
Anesthesiology 
Pathology 

1980 1984 
$79,962 $61,546 

172,426 101,576 
31,606 149,797 
22,500 223,097 
57,525 63309 
3,ooo 96,250 

10,ooo 66,627 
77,945 60,403 
36,667 36,417 
65,061 66,465 
10,500 42,600 

0 25,ooo 
91,520 74,924 

l,ooO 66,126 

St+te Insurance Department We obtained data from the Insurance Department on claims against phy- 
Data on Florida Claim sicians in Florida. The computerized system reports all claims closed 

Trends against physicians insured in the state, including those paid by the 
Patient’s Compensation Fund. Data are collected on the amount of 
indemnity paid in a given year and the number of claims closed with 
indemnity, with no expense, and with costs only to investigate and 
defend the claim. 

As shown in figure 3, the average paid claim for physicians in Florida 
increased from $80,666 in 1980 to $140,694 in 1984-an increase of 76 
percent. 
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Flgura 3: borage Pald Claim for All 
Florida Phyolclanr, 1980-84 
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According to claims data from Florida’s three leading physician 
insurers, the average cost to investigate and defend against claims 
closed against physicians increased from $6,047 in 1980 to $7,918 in 
1984-a 67-percent increase. 

In 1980,64 percent of the physician malpractice claims closed by 
Florida’s three leading insurers were closed with no expense to the com- 
panies. By 1984 it had decreased to 46 percent, while the percentage of 
claims closed with indemnity increased from 10 percent to 17 percent. b 
The percentage of claims closed with costs only to investigate and 
defend the claim remained constant at 37 percent in both 1980 and 
1984. 
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Hospitals 

Cost of Malpractice Insurance As shown in table 6, the total estimated malpractice insurance costs for 
hospitals in Florida6 increased from $39.6 million in 1983 to $64.6 mil- 
lion in 1986, an increase of 63 percent. 

Tab/e S: ENmated Horpltal Malpractice 
In8 ‘rance Co8tr by Type of 

A 
Dollars in millions 

Ex ndlture, 1983-85 
Expenditure 
Total 

1983-85 Increase. 
1983 1984 1985 Amount Percent 

539.5 548.1 584.5 $25.0 83 
Contributions to self-insurance 

trust funds 
Premiums for purchased 

insurance 

17.7 19.9 30.7 $13.0 73 

21.0 24.4 30.0 $9.0 43 
Uninsured losses 0.9 3.8b ii $2.9 322 

@Sampling errors for the amount and percentage of increase are not presented in appendix IV, but they 
are comparable to the errors for the estimated costs. 

bEstimate subject to a large sampling error and should be used with caution. 
Note: Detail may not add to total due to independent estimation. 

As shown in table 6, in 1986,158 percent of the hospitals had insurance 
costs between $100,000 and $600,000, but 12 percent had annual insur- 
ante costs of $1 million or more. No Florida hospitals had insurance 
costs of less than $10,000 in 1983 or 1986. 

%ee GAO/HRD-87-21, p. 11, for methodology for obtaining and analyzing hospital coat data. See 
appendix III of this report for information on the number of Florida hospitals in the universe, our 
sample, and the survey response. Unless otherwise indicated, the estimates presented in this study 
are also included with sampling errors in tables IV. 1 through IV.6. 
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Table 6: Estimated Dlstrlbution of Annual Malpractice Insurance Costs for Hospitals, 1983 and 1985 
1983 1985 

Cum. Cum. 
Annual costs Number Percent percent Number Percent percent _-.___-.--__r_-- .- .~ _.---~~-.- 

___ Lessthan$10,000 0 0.0 0.0 0 0.0 0.0 ____.. *..- .- -. .~_ ~~..~ ~__. -~-_ .._. -.-.--- 
$10,000 CO$24,999 8 5.7 5.7 2b 1 Sb 1.5b -..~ __._. .~..---. ---. -.___ 
$25,OOOtofi49,999 8 5.7 11.4 9 6.8 6.3 ._-__._ - .__.. ---.~ ~~. 
$!moo to $99,999 18 13.5 24.9 5 4.0 12.3 _.... -.. _-_. (. .---~~- .~ -. _.~____._ -~~.-_..--___ 
$100,000~t0 $249,999 51 38.4 63.3 40 29.7 42.0 i-..- -_. .-.._ ~----. ._____. __- 

88.3 39 28.6 70.6 
94.5 24 17.3 87.9 

100.1' 16 12.1 100.0 
133a 100.1. 135a loo.0 

‘Wetail does not add to adjusted universe or 100 percent due to independent rounding 

bEsttmates subject to a relatively large sampling error and should be used with caution. 
Note: The total number of hospitals each year is based on the number of responding hospitals that 
provided the relevant data for that year. 

As shown in table 7, the estimated average malpractice insurance cost 
per inpatient day increased by 99 percent from 1983 to 1986, while the 
annual per-bed cost increased by 93 percent. 

Table 7:fEstimated Average Hospital 
Malpradtlce Insurance Costs per 1983-85 increaseb 
lnpatlerlt Day and per Bed,. 1983-85 1983 1984 1985 Amount Percent 

Average malpractice cost per 
inpatient day $4.72 $6.88 $9.39 $4.67 99 , -- 

Avera e annual malpractice cost 
, i per ed $1,523 $2,276 $2,939 $1,416 93 

aTo determine the average annual malpractice cost per bed, we computed the daily occupied bed rate 
(the total number of inpatient days divided by 365) and increased that number by one bed for every 
2,OOCl outpatient visits (emergency room visits were counted as outpatient visits). This number was 
divided into the hospital’s total annual malpractice insurance cost. 

bSamplrng errors for the amount and percent of increase are not presented in appendix IV, but they are 
comparable to the errors for the estimated costs. 

As shown in table 8,83 percent of the Florida hospitals had experienced 
increases in inpatient day malpractice insurance costs of 10 to 199 per- 
cent from 1983 to 1986. Twelve percent of the hospitals had increases of 
200 percent or more. 
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Tablo 8: Eetlmated Dlotrlbutlon ol 
Changee In Malpractlco Ineunnco 
Coat8 per InpatIent Dey From 1983 to 
MS 

tlorDltalr 
Cum. 

Percentage change Number Percent percent 
Increases of less than 10 or all decreases 7 5.3 5.3 
+1oto49 28 20.9 26.2 
+5oto99 36 27.6 53.8 
+1ooto 199 45 34.0 87.8 
+200 to 299 7 5.2 93.0 
+300 or more 9 7.0 100.0 
Total 132 loo.0 

Note: The total number of hospitals is based on the number of responding hospitals that provided data 
for both 1963 and 1985 so that the percent change could be calculated. 

l@~plTic&!e insurance Rates for The Florida Hospital Trust Fund, Florida’s largest hospital insurer, 

~ 
increased its annual per bed rate 146 percent from 1980 to 1986. The 
rate for a $100,000/$1,000,000 occurrence policy’ for all hospitals in the / state was $600 wr bed in 1980. By 1986, the primary coverage being 
offered was a $260,000/$1,000,000 claims made policy,8 which cost 
$1,229 per bed for hospitals in Territory 3-the area that accounts for a 
majority of the Fund’s hospital beds insured in Florjda. The rate in Dade 
and Broward Counties was $1,708 for the same coverage. Table 9 shows 
the rates between 1980 and 1986. 

‘Under an occurrence policy, the insurance company is liable for any incidents that occurred during 
the period the policy was in force, regardless of when the claim may be filed. 

8A cl-made policy covem malpractice eventa that cxxur after the effective date of the coverage 
and for which claim.~ are made during the policy period. 
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Table 9: Rat& per Occupied Bed for 
Primary Coverage, 1980-88 Yom 10rrlt0ry 

1980 Entire state 
1981 Entire state 
1982 Entire state 

Rat* 

390 
390 

Frequ@ncy of Claims 

Entire state 
1984 Entire state 910 
1985 Territory 1 b 1,372 

Territory 2 1,113 
Territory 3 832 

1966 Territory 1 1,708 
Territory 2 1,586 
Territory 3 1,229 

*Rates shown are those of the Florida Hospital Trust Fund for an occurrence policy with coverage limits 
of $100,000/$1 million (1980-82) and $250,000/$1 million (1983-84). In 1985 and 1986 the rates are for a 
claims-made policy with coverage limits of $25O,OOO/Sl ,ooO,~. 

bTerritory 1 - Dade and Broward Counties 
Territory 2 - Palm Beach. Hillsborough, Pinellas, Orange, Ouvall 
Territory 3 - Remainder of state 

The combined data of two of Florida’s larger hospital insurers-the St. 
Paul Company and Parthenon Insurance Company-shown in figure 4, 
indicates that the average frequency of claims per 100 occupied hospital 
beds increased from 2.1 in 1980 to 2.4 in 1984-14 percent. 
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Flguro 4: Frequency of Clslmr per 100 
Occupied Hospltal Bedr, 1990-84 

4 Numb d Cldma 

3.5 

~ Size of Awards/Settlements 

, 

Two of Florida’s larger hospital insurers-Florida Hospital Trust Fund 
and Parthenon Insurance Company-were not able to provide claims 
data on a year-closed basis. Therefore, the average paid claim was not 
computed for hospitals using data obtained from the insurance 
companies. 

Major Medical Three or more of the groups we surveyede have or expect to have prob- 

Malpractice 
lems with certain aspects of malpractice issues. These include b 

, Problems-Current 9 availability of medical malpractice liability insurance, 

I and Future . cost of medical malpractice liability insurance, 
. number of medical malpractice claims filed and injuries for which claims 

were not filed, 
. size of awards/settlements for medical malpractice claims, 
l I length of time to resolve medical malpractice claims, 
. equity of awards/settlements for medical malpractice claims, 
l legal expenses/attorney’s fees for medical malpractice claims, and 

OOur methodology for obtaining the views of m@or intereat group8 and for analyzing their responses 
is described in GAO/HRD-87-21, pp. 10-11. The specific interest groups for Florida are presented in 
appendix II of this report. 
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. individual physician actions to reduce or prevent medical malpractice 
claims, 

Availability of Malpractice The physician group, the Florida Hospital Association, the Florida 
Insurance Defense Lawyers Association, and the Insurance Department believed 

the availability of excess liability insurance would become a major 
problem for physicians in the next 6 years. 

The availability of coverage for future claims (“tail coverage”) for phy- 
sicians was also expected to be a major problem in the next 6 years by 
the physicians group, the Florida Hospital Association, and the Florida 
Defense Lawyers Association. The availability of tail coverage for hospi- 
tals was expected to become a future major problem by the Florida Hos- 
pital Association, the Florida Defense Lawyers Association, and the 
Insurance Department. According to an Insurance Department official, 
tail coverage is available only by staying with the original insurer. If the 
insured changes his/her insurer for any reason, whether switching com- 
panies or previously self-insured, or if the original insurer becomes 
insolvent, tail coverage is unobtainable. 

The Florida Hospital Association, the malpractice insurers, and the state 
Insurance Department also believed that the ability of insurers to find 
sources of reinsurance will become a major problem in the next 6 years. 
According to a Physicians Protective Trust Fund official, they can now 
only obtain reinsurance coverage of $2 million where they used to 
obtain $6 million coverage. An official from the Florida Hospital Associ- 
ation added that “the entire reinsurance market is tight in all states for 
all lines.” 

According to a Physicians Protective Trust Fund official, the Fund’s 
ability to provide adequate coverage has become very limited due to 
many reinsurers pulling out of the market or refusing to reinsure the 
larger amounts. Another official at the Insurance Department com- 
mented that trust funds are having difficulty acquiring reinsurance due 
to rising costs and decreasing quality of available reinsurers, which is 
forcing them to raise rates for their members. While reinsurance from 
the older, well-established firms is becoming unaffordable, the only 
affordable reinsurance is from newer firms with questionable stability, 
and some of the primary insurers are choosing to go without reinsurance 
rather than risk their resources on such unstable companies. The Florida 
Hospital Trust Fund and Florida Hospital Association officials asserted 
that availability of reinsurance is a problem to the extent that, in some 
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cases, the costs are so unreasonable that such insurance is considered 
unavailable. 

Cost of Malpractice 
Insurance 

The cost of insurance for physicians in Florida has increased signifi- 
cantly since 1980. Further, three or more groups identified major cur- 
rent and future problems regarding the cost of basic liability coverage 
for physicians in Florida. The physician group, the Florida Hospital 
Association, and the Florida Defense Lawyers Association agreed that 
there is currently and will continue to be a major problem with the cost 
of basic liability coverage for physicians. A Florida Hospital Association 
official commented that there are not enough insureds to fund the 
number of claims filed and the amounts of those claims, and that a 
broader base for insurance is needed in Florida. 

The cost of excess liability coverage for physicians was considered to be 
a current and future major problem by the physician group, the Florida 
Hospital Association, and the Florida Defense Lawyers Association. This 
was also expected to be a major future problem by the state Insurance 
Department. 

The cost of tail coverage for physicians was believed to be a major 
problem that will continue during the next 6 years by the physician 
group, the Florida Hospital Association, and the Florida Defense Law- 
yers Association. The Academy of Florida Trial Lawyers and the Insur- 
ance Department also agreed that this would become a major problem in 
the next 6 years. 

Several of the officials contacted stated that obstetrics has been one of 
the specialties hardest hit by the rising cost of insurance. According to 
the Florida Medical Association, many obstetricians/gynecologists have 
dropped their obstetrics practice due to the high premiums charged for 
this specialty. In addition, a Florida Physicians Insurance Company offi- 
cial advised us that Flagler Hospital in St. John’s County closed its 
obstetrics ward in July 1986, leaving the county without obstetrics 
service. 

The cost of excess liability coverage for hospitals was expected to 
become a major problem in the near future by the Florida Hospital Asso- 
ciation, the Florida Defense Lawyers Association, and the Insurance 
Department. 
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In addition, the physician group, the Florida Hospital Association, the 
Florida Defense Lawyers Association, and the Academy of Florida Trial 
Lawyers agreed that the cost of patient’s compensation fund participa- 
tion was currently a major problem for hospitals. The Academy of 
Florida Trial Lawyers pointed out that the structure of the Fund 
“required hospitals to pay an inordinate share of the cost of liability, 
while not requiring physicians to pay a reasonable share.” 

The Florida Hospital Association, the Academy of Florida Trial Law- 
yers, and the state Insurance Department believed the cost of reinsur- 
ante for insurers is currently a major problem. These groups, as well as 
the Florida Defense Lawyers Association and the malpractice insurers, 
believed this will also be a major problem in the next 6 years. An official 
of the Physicians Protective Trust Fund stated that the increases in the 
cost of reinsurance have been a major contributor to the increasing pre- 
miums being charged its physicians. 

According to a Florida Hospital Trust Fund official, when the Fund 
established its excess trust fund in April 1986, only 3 of the 17 rein- 
surers contacted responded with rate quotes for reinsuring $6 million of 
the $10 million coverage offered by the fund. The official added that the 
trust fund has absorbed the entire $10 million as reinsurance has 
become too expensive, and member hospitals may be assessed as neces- 
sary to cover very large payouts. Similarly, according to a Parthenon 
official, that company’s reinsurance costs doubled from 1984 to 1986, 
requiring it to charge higher premiums. 

vxtice From 1980 to 1984, the frequency of claims against physicians rose 
from 20.8 to 26.1 per 100 physicians, while the frequency of claims 
against hospitals rose from 2.1 to 2.4 per 100 occupied beds. However, 1, 
the only mJor problem identified by three or more of the groups we 
surveyed concerning the number of malpractice claims filed regarded 
the large number of medical events that could result in malpractice 
claims. Specifically, the Florida Hospital Association, the Academy of 
Florida Trial Lawyers, and the Insurance Department considered this to 
be a current and future major problem. However, an Academy of Florida 
Trial Lawyers official did not believe there was a major problem with 
the number of claims being filed in Florida. He commented: 

“In February, 1983, Florida Insurance Commissioner Bill Gunter reported that while 
the number of claims haa risen dramatically over the period 1976 to 1981, the 
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number of claims with indemnities paid had only risen 12 percent. When one con- 
siders that the population of Florida physicians had risen far in excess of that per- 
centage, the rise in the number of claims became much less serious a problem.” 

Size of Awards and As shown in figure 3, the average paid claim for Florida physicians 
Settlements for Malpractice increased significantly between 1980 and 1984. Further, major concerns 

Claims identified by three of the groups we surveyed in Florida included 

. malpractice awards/settlements are excessive in relation to economic 
costs arising from the injuries, 

l amounts paid for pain and suffering are excessive, and 
. there are too many malpractice awards/settlements over $1 million. 

The physician group, the Florida Hospital Association, and the Florida 
Defense Lawyers Association believed all of the above concerns are cur- 
rently major problems in Florida that will continue in the next 6 years. 

An official of the Physicians Protective Trust Fund commented: 

“Florida awards/settlements in medical malpractice cases have always been among 
the highest in the nation. Liberal courts allow testimony on life expectancy, work 
expectancy, cost of care to border on the absurd. Amounts for pain and suffering 
average 63 percent of each award or settlement in Florida. The national average is 
17 percent. While there were few cases in excess of $1 million in the 1970% Florida 
is number 3 in total number of cases in excess of $1 million and number one on a per 
capita basis. Offsets for collateral sources have solved the problems of the mid-70s 
in the duplicate payment area.” 

A Florida Medical Association official agreed that awards/settlements 
are and have been excessive in Florida, especially for pain and suf- 
fering, and that “multi-million dollar awards can be traced in almost 
every case to a sympathetic jury that overcompensated the injured b 
victim in the area of general damages.” 

of Time to Resolve The long time to resolve claims was considered to be a current and 
Claims future major problem by the physician group, the Florida Hospital Asso- 

ciation, and the Academy of Florida Trial Lawyers. The Florida Defense 
Lawyers Association believed this will become a major problem in the 
near future. A Florida Medical Association official believed that much 
needs to be done to “encourage the early resolution of a claim,” because 
the “longer a claim remains open, the more expensive it becomes from 
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ity of Awards and 
for Malpractice 

Cl&ms . 

. 

. 

an indemnity standpoint as well as the claim adjustment costs, i.e. inves- 
tigation, defense attorney, etc.” 

An Academy of Florida Trial Lawyers official commented that Florida’s 
1986 Medical Malpractice Act “makes great efforts to find ways to 
encourage the parties to come together early in the history of the claim 
and seek a resolution of that claim before it becomes an expensive 
lawsuit.” 

Major current concerns identified by three of the groups surveyed 
regarding the equity of awards and settlements included 

malpractice awards/settlements for injuries of similar severity are 
dissimilar, 
outcome of malpractice claims is unpredictable, and 
some injured persons with meritorious claims receive payments far in 
excess of economic losses sustained while others receive payments far 
less than economic losses sustained. 

The physician group and the Florida Hospital Association believed these 
three concerns are major current and future problems in Florida, while 
the Florida Defense Lawyers Association viewed them only as current 
problems. 

A Physicians Protective Trust F’und official stated that inequities in the 
resolution process allow small to medium-sized cases to be overcompen- 
sated and large cases to be undercompensated. However, the Academy 
of Florida Trial Lawyers believed there are not, and will not be in the 
future, any major problems with the equity of awards because, in b 
resolving disputes, juries reflect upon the uniqueness of each case. They 
pointed out that similar injuries may have significantly different effects 
on different people as people are “dissimilar in their earnings, in their 
physiology and in the effect that such injuries will have upon them.” 
For example, a broken leg would be more devastating to a football 
player’s career than to a lawyers. 

Le/gal Expenses and 
Attorney’s Fees for 
Mdlpractice Claims 

Major current or future problems identified by three or more groups in 
Florida regarding legal expenses and attorney’s fees were 
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legal costa associated with defending claims are too expensive; 
plaintiff’s legal costs associated with pursuing a claim are too expensive; 
legal expenses and attorney fees, as a percentage of awards/settlements, 
are too high; and 
high legal costs associated with defending claims encourage insurance 
carriers and/or health care providers to offer to settle claims with little 
or no merit before trial. 

The Florida Hospital Association, the physician group, and the Academy 
of Florida Trial Lawyers perceived major current and future problems 
regarding expensive defense and plaintiff costs and excessive legal 
expenses and attorney’s fees. The Florida Defense Lawyers Association 
perceived these problems to be only of current major concern. 

The Florida Hospital Association and the physician group believed a 
current and future major problem is the high legal costs associated with 
defending claims encourages insurance carriers and/or health care prov- 
iders to offer to settle claims with little or no merit before trial. The 
Florida Defense Lawyers Association viewed this aa a current major 
problem only. The Academy of Florida Trial Lawyers disagreed, how: 
ever, believing that settlements are often delayed because the health 
care provider often refuses to admit liability in cases involving obvious 
negligence and settle the case out of court. As one official of this organi- 
zation stated, “the expenses incurred during litigation by the refusal of 
the health care provider to admit liability and arrive at a reasonable 
settlement are often times high.” However, he stated that the 1986 Med- 
ical Malpractice Act does contain a provision which penalizes either 
party for not accepting a reasonable settlement, and the Florida 
Supreme Court has the power to regulate attorneys’ fees that appear to 
be unreasonable or excessive. b 

The physician group, the Florida Hospital Association, the Florida 
Defense Lawyers Association, and the Academy of Florida Trial Law- 
yers believed a major current and future concern is that physicians have 
strong incentives to perform medically unnecessary tests or treatments 
(i.e., defensive medicine) to reduce their risk of liability. All of the mal- 
practice insurers agreed that this would become a major problem in the 
next 6 years. 

The Florida Hospital Association, the Florida Defense Lawyers Associa- 
tion, and the Academy of Florida Trial Lawyers believed that the lack of 
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effort by physicians to improve their physician-patient relationships to 
reduce or prevent malpractice claims is a future major problem. 

An Academy of Florida Trial Lawyers representative perceived no 
improvement in physician-patient relationships to reduce or prevent 
medical malpractice claims. He commented: 

“The patient is not informed of the dangers of the treatment, the patient is not kept 
apprised of what is happening with their condition, or the patient simply cannot get 
any response from the doctor when things begin to go wrong. It is not so much the 
desire to sue as the need to understand what is happening that causes most patients 
to arrive in a lawyer’s office.” 

Regarding the use of defensive medicine, the official also stated: 

“The practice of defensive medicine, as defined by the medical society, constitutes 
bad, even criminally negligent medicine. A test that does not stem from medical 
necessity is an invasion of the patient’s body, thus constituting a tort, and it is a 
fraud, because it is not necessary and therefore the patient is charged for a treat- 
ment that is not desired.” 

I 

action among the six groups we surveyed in Florida. More specifically, 
the physician group, the Florida Hospital Association, the Florida 
Defense Lawyers Association, and the state Insurance Department 
strongly supported the implementation of pretrial screening panels in 
Florida. A Physicians Protective Trust Fund official commented that 

“Florida used them (pretrial screening panels) from 19’76 to 1980 before being 
found unconstitutional. Our tort system cannot supply a jury that is truly comprised 1, 
of the defendant’s peers. Screening panels will help insure that only cases with 
merit reach a jury.” 

Modification of the traditional fault-baaed litigation system for resolving 
claims was strongly supported by the physician group, the Florida Hos- 
pital Association, and the state Insurance Department. The Florida Hos- 
pital Association believed the current tort system is expensive and 
lengthy, and it does not “put very much of [the] premium dollar into 
[the] injured patient’s pocket.” A Physicians Protective Trust Fund offi- 
cial stated that such modification should be undertaken only “if it can 
be conclusively shown that the overall claims payout will be substan- 
tially reduced.” 
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The Florida Defense Lawyers Association, the Academy of Trial Law- 
yers, and the Insurance Department strongly supported state actions to 
implement: 

l the use of risk management programs, 
l the strengthening of licensing and relicensing for physicians, and 
l the strengthening of licensing and relicensing for hospitals. 

The Florida Defense Lawyers Association also believed these actions 
should be taken at the federal level. However, a Physicians Protective 
Trust Fund official commented that Florida does mandate the use of risk 
management programs, and since each state has its own unique prob- 
lems, each state should be free to approach the issues aa needed. 

Role of the Federal 
Government 

There was no widespread support among the six interest groups for fed- 
eral involvement in the state’s malpractice situation, Several officials 
noted that the problems should be dealt with at a state level. The 
Academy of Florida Trial Lawyers believed that “models or centralized ’ 
guidance will reduce the incentive to address the hard questions and 
diagnose the real problems.” 
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Appendix’ I 

Medical Malpractice Insurers Requested to 
Provide Statistic;il Data for Florida 

Did not 

Provided Data fw 
provide 

Phyalciana Ho,pitals requez!: 
The CIGNA Group X 

Florida Hospital Trust Fund X0 

Parthenon Insurance Company X 

Florida Physicians Insurance Company X 
Physicians Protective Trust Fund X 
St. Paul Fire and Marine Insurance Company X X 

‘Data not included in our data base due to several missing data elements. 
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Appendix II 

Organizations Receiving GAO Questionnaire 
for Florida 

Comdetlna auestlonnalre Not Eompletlna quertlonnaire 
Phyrlclan group: 
Florida Medical Association 
Florida Region, American College of 

Phvsicians 

Florida Neurological Society 
Florida Society of Plastic and 

Reconstructive Surgeons 
Florida Chapter, American Academy of 

Pediatrics and Florida Pediatric Society 
Florida Obstetric and Gynecologic Society 

Florida Chapter, American College of 
Surgeons 

Florida Radiological Society 

Florida Society of Ophthalmology Council of Florida District Branches of the 
American Psychiatric Association 

Florida Orthooedic Societv 
Florida Society of Anesthesiologists 
Florida Society of Pathologists 
Palm 68aCh COWMy Medical Society 
Hoapltal a8aoclatlon: 
Florida Hospital Association, Inc. 
Doknee lawyen: 
Florida Defense Lawvers Association 
Trial lawyers: 
The Academy of Florida Trial Lawyers 
MJpmctlce Inrurer8: 
Physicians Protective Trust Fund 
Florida Hospital Trust Fund 
Florida Physicians Insurance Company 
Parthenon Insurance Company 
lnrurance department: 
State of Florida, Department of Insurance 

and Treasurer 

St, Paul Fire and Marine Insurance Company 
The CIGNA Group 
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s’ Appendix III 

Number of Florida Hospitals in the Universe, 
GAO Sample, and Survey Response 

Numkr Of hO@DitOh 
UnlverW SampI 
217 102 

Hoapltalr completing 
aueotlonnalre4 

Number Percent 
69 68 

W83 data. 
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Appendix IV 

EstimaM Hospital Data and Related Sampling 
Errors for Policy Years 1983,19&L, and 1985 

Table lV.l: Hospital Malpractlcs lnrurance Cost8 and Related Sampllng Errors by Type of Expenditure 
Dollars in millions .____ __-__-.--.-.-- .-.... -- ---- 

1983 1984 1985 
Sampllng Sampling Samplln 

Amount erroP Amount WrOP Amount err0 8 _.__. ___ -- ___ -_--.. --- --___---- 
Total torts $39.5 $4.5 $48.1 $0.8 $64.5 $8.5 
Contributions to self-insurance trust funds 17.7 4.5 19.9 5.5 30.7 7.1 _ -_.. 
kkmiums for purchased insurance 

- -- --- --.-- 
21 .o 2.4 24.4 2.5 30.0 3.7 - -.I-----. 

___ Urkinsured 
--.- --- --- -- 

losses .9 -74 3.8b 4.0 ------r---2.7 

7-- -~ - %ampling errors are stated at the 95percent confidence level 

bEstimates subject to a large sampling error and should be used with caution 
Note: Detail may not add to total due to independent estimation. The adjusted universe of hospitals to 
which the estimated amounts relate was 132 in 1983 and 136 in 1984 and 1985. The adjusted universe is 
that portion of the total universe based on the sample. 

T ‘bls IV.2: Distribution of Annual 
f M Ipractice Insurance Costa and Figures in percents ___-~--- 

Related Sampling Errors for tlospltal8 
~- 

1983 1985 
Sampling Samplin 

Annual coat Hospitals erroP Hospitals err0 9 -. -_______-__- --. 
Less than $10,000 0 0 0 0 __--__.-__--..-..--.---- 
$10.OOOto$24.999 5.7 4.3 1.5b 1.8 
$25,OOOto$49,999 5.7 4.3 6.8 4.4 -. -.------- 
$5o,ooo to $99,999 13.5 7.0 4.0 3.8 --.___- _- 
$1oo,ooo to $249,999 38.4 8.0 29.7 8.0 

-- 
_--. 

$25O.OOOto$499.999 25.0 6.3 28.6 7.2 -__------- _-----~ 
$5oo,ooo to $999,999 6.2 2.2 17.3 -------- 
$1 million or more 5.6 2.3 12.1 

%ampling errors are stated at the 95epercent confidence level 

bEstimate subject to a relatively large sampling error and should be used with cautron 
Note: The adjusted universe of hospitals was 132 in 1983 and 136 in 1985 

6.0 
3.1 
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Appendislv 
EetlmatedHoepltrlDataandRelated 
sempung Errol3 for Policy Yearn 1988, I!@& 
and1986 

TabI* IV.3: Average Malpractlco 
Inrurance Coot8 per Inpatient Day and 19S3 1984 1885 
Related Sampling Error8 

Coat per day 
Samplln 

em P 
Samplln 

Co8t per day mo Ip Cost per day 
Samplln 

wro S 
$4.72 8.47 $6.88 $1.88 $9.39 $86 

‘Sampling errors are stated at the 95parcent confidence level. 

Tabk IV.4: Awage Annual Malpractice 
Imuranco Cortr per Bed and Related 1983 1984 1886 
Saqpllng Error8 Samplln Sampll Samplln 

CO8t per bed err0 P CO8t per bed 7 err0 CO8tpOrbOd Off0 P 
$1,523 $177 $2,276 $729 $2,939 $314 

@Sampling errors are stated at the 95percent confidence level. 
I 

Tab IV.& Dl8WlbUtiOn of ChangO8 in 
WI M%lCO In8UrOnCO CO8t8 per 

+ 

Figures in percents 
In nt Day From 1983 to 1985 and Samplln 
lb I tOd Sampling EWOr8 Changer Ho,pltab OWO J 

Increases of less than 10% or decreases 5.3 2.9 
, Increases of 10% to 49% 20.9 7.6 

Increases of 50% to 99% 27.6 8.0 
Increases 100% to 199% 34.0 8.8 
Increases 200% to 299% 5.2 3.6 
Increases of 300% or more 7.0 4.8 

OSampling errors are stated at the 95percent confidence level. 
Note: The adjusted universe of hospitals was 132. 

I ’ 

(114112, Page 41 GA0/riEDw-2168 Medical lbldpractke 





. 

Requests for copies of GAO reports should be sent to: 

U.S. General Accounting Office 
Post Office Box 6016 
Gaithersburg, Maryland 20877 

Telephone 202-275-6241 

The first five copies of each report are free. Additional copies are 
$2.00 each. 

There is a 25% discount on orders for 100 or more copies mailed to a 
single address. 

Orders must be prepaid by cash or by check or money order made out to 
the Superintendent of Documents. 

I ’ 



United States 
General Accounting Office 
Washington, D.C. 20548 

01Siiial Business 
Penblty for Private Use $300 

Address Correction Requested 




