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COMPTROLLER GENERAL OF THE UNITED STATES 

WASHINGTON DC ZOtU 

B-200518 

The Honorable Harold Ford 
Chairman, Subcommittee on Public Assistance 

and Unemployment Compensation 
Committee on Ways and Means 
House of Representatives 

Dear Mr. Chairman: 

In response to your request, we have reviewed the implemen- 
tation of Public Law 96-272, the Adoption Assistance and Child 
Welfare Act of 1980, by the Department of Health and Human 
Services (HHS) and selected states. This report discusses the 
guidance HHS has given to states and how HHS has determined if 
states have complied with the act's requirements. 

HHS and state officials have been given an opportunity to 
review and comment on this report, and their views have been 
Incorporated, where appropriate. 

As arranged with your office, unless you publicly announce 
its contents earlier, we plan no further distribution of this 
report until 30 days after Its issue date. At that time we will 
send copies to the Secretary of HHS; the Director, Office of 
Management and Budget; cognizant congressional committees; and 
other interested parties. 

Slncerely yours, 

Comptrolle? General ' 
of the United States 





COMPTROLLER GENERAL'S 
REPORT TO THE SUBCOMMITTEE 
ON PUBLIC ASSISTANCE AND 
UNEMPLOYMENT COMPENSATION 
COMMITTEE ON WAYS AND MEANS 
HOUSE OF REPRESENTATIVES 

BETTER FEDERAL PROGRAM 
ADMINISTRATION CAN 
CONTRIBUTE TO IMPROVING 
STATE FOSTER CARE PROGRAMS 

DIGEST ---__- 

For years the federal government has provided funds 
to states for the foster care of children who are 
homeless or who have received unsuitable care at 
home. Some foster children have spent years in the 
public child welfare system with little hope of 
being reunited with their families or of finding 
permanent homes elsewhere. 

To help correct this situation, the Congress 
amended the Social Security Act through the enact- 
ment of the Adoption Assistance and Child Welfare 
Act of 1980. This act was aimed at encouraging 
states to improve their foster care programs 
through greater efforts to find permanent homes for 
children. The act provides funds for both mainte- 
nance payments (e.g., the cost of basic living 
expenses, such as food, clothing, and shelter) and 
foster care child welfare services (e.g., counsel- 
ing and referral services). 

For fiscal years 1981, 1982, and 1983, the Congress 
appropriated $349, $300, and $395 million, respec- 
tively, for maintenance and $163.6, $156.3, and 
$156.3 million, respectively, for child welfare 
services. (See pp. 1 to 4.) 

Section 427 of the Social Security Act, as amended, 
provides financial incentives to states to imple- 
ment and operate a comprehensive set of services, 
procedures, and safeguards intended to (1) avoid 
unnecessary removal of children from therr homes, 
(2) prevent extended stays in foster care, and 
(3) ensure that efforts are made to reunify chil- 
dren with their families OK place them for adop- 
tion. The incentive payments consist of all funds 
in excess of $141 million appropriated for child 
welfare services. For fiscal years 1981, 1982, and 
1983, these funds amounted to $22.6, $15.3, and 
$15.3 million, respectively. (See pp. 3 and 4.) 
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TO be eligible for the incentive funds, states must 
(1) conduct an inventory of all children in foster 
care and determine the necessity for and approprl- 
ateness of their current placement, (2) operate a 
statewide information system from which detailed 
Information on each child can be readily obtained, 
and (3) have a case review system that is intended 
to ensure that children In foster homes have 

--a written case plan, 

--periodic reviews of each child's status at least 
every 6 months by a court or administrative panel, 
and 

--a dispositional hearing by a court or court- 
approved body within 18 months of a child's 
original placement and periodically thereafter to 
determine the child's future status and assure 
procedural safeguards for the parents. (See 
P* 3,) 

States that certified to the Department of Health 
and Human Services (HHS) that they had met the re- 
quirements of section 427 received incentive funds 
as well as additional flexibility in using foster 
care maintenance funds. The Subcommittee asked GAO 
to review how HHS and selected states implemented 
the section 427 requirements. To do the work, GAO 
selected seven states, after consultation with the 
Subcommittee, that had different types of program 
administration-- state supervised/state administered 
or state supervised/county administered. All seven 
states had certified to having met the section 427 
provisions and therefore had received incentive 
funds. 

Within each of the seven states, GAO reviewed case 
files in one urban county or city and one rural 
county to determine if the case review systems in 
these lurisdlctions met the requirements of sec- 
tion 427. 

GAO also obtalned information from HHS headquarters 
and regional offices on their operations and 
policies. (See pp. 5 and 6.1 

ADMINISTRATION OF THE ACT -- 
SHOULD BE STRENGTHENED ---- 

During the initial year of implementation, much 
confusion existed among the seven states about how 
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to implement the section 427 requirements, such as 
what constitutes an acceptable inventory of chll- 
dren in care or a case review system. In addition, 
although the seven states had taken steps to meet 
several of the act's requirements, some had not 
made all the improvements required to receive the 
incentive funds authorized by section 427. This 
confusion resulted primarily from inadequate HHS 
guidance on precisely how the act was to be ample- 
mented. 

The states had no formal guidance from HHS until 
final regulations implementing section 427 became 
effective on June 22, 1983--3 years after the act's 
passage. The final regulations largely restate the 
statute with little amplification to help states 
understand the inventory, statewide information 
system, or selected case review system require- 
ments. HHS has taken the position that states 
should be allowed maximum flexibility in inter- 
preting the section 427 requirements. (See pp. 7 
to 12.) 

HHS' position can be explained, In part, by the 
changing nature of the relationship between the 
federal government and the states during the first 
year after passage of the act. The Congress in- 
tended section 427 to be administered as a categor- 
ical grant program. Nhen the new administration 
took office in 1981, it withdrew interim regula- 
tions developed by the previous administration, 
which were quite detailed, and proposed consolidat- 
ing the foster care program along with 11 other 
programs into a new social services block grant. 
Although the Congress passed legislation establish- 
ing a social services block grant, it did not 
include the foster care program but retained it as 
a categorical grant program, More direct, specific 
federal guidance is usually provided to effectively 
carry out congressional mandates in categorical 
programs than block grant programs. 

HHS permitted states to certify their own ellgibil- 
ity for incentive funds. HHS considered this ap- 
proach necessary because final regulations had not 
been published and, according to an HHS official, 
logistical constraints would have made on-site 
compliance reviews difficult. 

Consistent with Its position to allow states 
maximum flexibility, HHS did not, at the time 
states certified, permit its regional officials to 



request documentation indicating how the states had 
implemented the section 427 requirements. Some re- 
gional officials, based on their prior experience, 
recommended that certain states' certifications be 
disapproved. However, HHS accepted the certifica- 
tions of all 33 states and Puerto Rico during fis- 
cal year 1981 and the 10 addItiona states that 
self-certified for fiscal year 1982 incentive 
funds. (See pp- 12 and 13.) 

Not all states that received the incentive funds 
had adopted all of the act's required procedures 
and safeguards. From April through October 1982, 
HHS conducted compliance reviews in all states that 
received incentive funds in fiscal year 1981. 
These reviews found four states ineligible for the 
fiscal year 1981 incentive funds they had already 
received. These states had generally not imple- 
mented acceptable case review systems. Five other 
states withdrew their certifications in anticipa- 
tion of being found inellgible during HHS compli- 
ance reviews. About $3.28 million was paid to 
these nine states. HHS said in January 1984 that 
it was taking action to recover the fiscal year 
1981 incentive funds paid to these states. 

While HHS' compliance reviews identified certain 
states ineligible for incentive funds, the criteria 
HHS used were.less demanding than the law requires, 
and the reviews did not assure that all the lm- 
provements and safeguards mandated by section 427 
were adopted by all of the states. W-IS adopted its 
criteria under the premise that the Secretary of 
HHS had discretion to allow states to participate 
without having implemented all of the act's re- 
quirements. HHS believes that as long as most 
requirements were being met, the states should 
receive incentive funds. 

One of the act's malor requirements--the case re- 
view system-- contains elements that must be imple- 
mented before a state becomes eligible for federal 
incentive funds. In analyzing the case review sys- 
tem requirements, HHS identified 18 separate ele- 
ments that supplement the written case plan, 
(j-month periodic review, and dispositional hear- 
ings. States were permitted to receive incentive 
funds for establishing administrative procedures 
covering all 18 elements and for implementing-- 
in at least 66 percent of the individual cases-- 
as few as any 13 of the 18 elements. Under these 



criteria, HHS could find a state in compliance even 
if none of Its cases included all 18 elements. 
(See pp. 13 to 20.) 

GAO believes HHS' position--that only 13 of the 18 
elements must be implemented--is inconsistent with 
the legislative intent. A 1983 federal court deci- 
sion, upheld on appeal, concluded that states can- 
not participate in the program without having im- 
plemented all of the act's requirements. HHS does 
have the discretion, however, to establish a per- 
centage of cases which must include all of the 
act's requirements before a state can be found in 
compliance. For example, HHS may consider a state 
to be in compliance with the case review system 
requirements when 66 percent of its cases implement 
all 18 elements. But GAO does not believe the Sec- 
retary has discretion to allow a state to include 
fewer than all 18 elements in its case review 
system. 

CONCLUSIONS 

GAO believes the 1980 act is specific in its intent 
that states implement all of the section 427 re- 
quirements before quallfylnq for any incentive 
funds and that HHS must enforce these requirements. 
HHS' decision to permit states a great deal of 
flexibility in the administration of section 427 
requirements and the corresponding absence of ex- 
pllcit regulations to guide them in their implemen- 
tation efforts have placed both states and HHS in a 
difficult position reqarding compliance and en- 
forcement. 

Due to the lack of precision in HHS regulations, 
states have made varying interpretations of the 
act's requirements. For example, four of the 
states GAO visited defined the original court hear- 
ing or court hearings that occurred shortly after a 
child entered foster care as the dispositional 
hearing. This definltlon is not prevented by the 
regulations but is contrary to the intent of the 
act-- that is, that the dispositional hearing serve 
as a catalyst for permanent placement. Normally, 
sufficient time has not elapsed before a custody 
hearing to establish a basis for decisions on a 
child's long-term placement. 
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The confusion, which both GAO's review and subse- 
quent HHS compliance reviews showed existed during 
the first year of section 427's implementation, 1s 
likely to continue in the absence of explicit HHS 
regulations for the states to follow on how to meet 
each of the act's requirements. Further, HHS needs 
to develop more specific guidance for its reviewers 
to use in determining whether states are in compli- 
ance with these requirements and are, therefore, 
eligible for incentive funds. 

Because there is no assurance that states currently 
receiving incentive funds will remain eligible 
under more explicit regulations, HHS should, after 
revising the regulations, apply them to determine 
states' continued eligibility for participation. 

RECOMMENDATIONS 

GAO recommends that the Secretary of HHS (1) revise 
the program regulations to provide sufficient guid- 
ance to states as to whd:t is required to implement 
sectlon 427 (for specific requirements that GAO 
recommends be addressed, see p. 22), (2) adopt com- 
pliance review guidelines that conform to the re- 
vised regulations and contain specific criteria 
that HHS can use to ensure that states fully imple- 
ment section 427, and (3) certify all states wish- 
ing to receive future section 427 incentive funds 
(including those that have been previously certi- 
fied) under the provisions of HHS revised regula- 
tions. (See p. 22.) 

HHS AND STATE COMMENTS 
AND GAO'S EVALUATION 

HHS questioned the usefulness of GAO's review be- 
cause it reflects states' impl.ementation of Public 
Law 96-272 in fiscal year 1981, the first full year 
after passage of the act. HHS stated that states 
have made significant progress in implementing the 
act's requirements since then. While the data on 
states' implementation are not as current as GAO 
would like, Its findings, conclusions, and recom- 
mendations are based on HHS' continuing inaction 
regarding the provisions of more specific guidance 
to states covering the implementation of the act. 
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HHS agreed Nlth GAO's recommendation that the Sec- 
retary revise both the program regulations and com- 
pliance review guidelines, but the Departnent dis- 
agreed with GAO's interpretation of certain section 
427 requirements and the corresponding need for HHS 
to include more specific requirements in its re- 
vised regulations. Based on its review of the 
act's legislative history, GAO continues to believe 
its interpretation of the act's requirements 1s 
valid. 

HHS agreed with the recommendation that once the 
program regulations and compliance review guide- 
lines have been revised, all certified states must 
be reviewed in accordance with the revised cri- 
teria for future funding. 

All seven states covered by GAO's review were given 
the opportunity to comment on this report. Four of 
them --Colorado, Maine, Naryland, and Virginia-- 
responded. 

The states do not believe that HHS should recover 
funds from states previously found ineligible 
largely because they believe it would be unfair to 
penalize them In view of the limited HHS guidance 
regarding the act's requirements. l 

Using compfiance guidelines that GAO believes are 
not as demanding as the law requires, HHS found 
several states ineligible. The compliance reviews 
established HI-IS' minimal acceptable level of com- 
pliance and should be enforced. Therefore, GAO 
agrees with HHS' decision to'recover funds from 
states that have been found ineligible or that have 
withdrawn their certifications. GAO is not sug- 
gesting, however, that HHS retroactively apply new 
criteria. (See pp- 23 to 30.) 
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CHAPTER 1 

INTRODUCTION 

The Subcommittee on Public Assistance and Unemployment Com- 
pensatlon, House Committee on Ways and Means, requested us to 
review the implementation of section 427 of the Social Security 
Act, as amended by section 103(b) of the Adoptlon Assistance and 
Child Welfare Act of 1980 (Public Law 96-272, 42 U.S.C. 627). 
Section 427 gives states financial incentives to implement a 
comprehensive set of services, procedures, and safeguards in- 
tended to (1) avoid unnecessary removal of children from their 
homes, (2) prevent extended stays in foster care, and (3) ensure 
that efforts are made to reunify children with their families or 
place them for adoption. 

PLACING CHILDREN INTO FOSTER CARE 

The federal government provides funds to states for foster 
care of children who are homeless or who receive unsuitable care 
at home. Children enter foster care either when a court orders 
placement because of the child's behavior or home situation or 
when the parents voluntarily allow a child to be placed outside 
the home. Children requiring foster care come to the attention 
of placing agencies (such as welfare departments) through such 
sources as police, neighbors, schools, social workers, or the 
,yrents. The agency will investigate a reported undesirable 
sltuatlon and determine if a child should be removed from the 
home. The agency may obtain voluntary placement from the par- 
ents or seek Judicial intervention. 

The Judicial review process begins with a court hearing the 
reasons for removing the child from the home. If warranted, the 
court issues an order for the placing agency to seek appropriate 
placement for the child. The child may be placed in an individ- 
ual foster family home or, if there are special needs, in a 
residential facility which provides specialized services. 

!mY THE ADOPTION ASSISTANCE AND 
CHILD WELFARE ACT WAS ENACTED 

The impetus behind passage of Public Law 96-272 was the 
desire to change federal child welfare programs that had allowed 
and even facilitated foster children spending years in the 
public child welfare system with little hope of being reunited 
with their families or of finding permanent homes through either 
adoption or other permanency efforts. Permanency refers to the 
provision of services that facilitate a child being reunited 
with his natural parents, adopted, 
care (that is, 

or placed in permanent foster 
the child will not be moved from a particular 

foster home until he or she leaves foster care). 
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A 1977 GAO report Children in Foster Care Institutions-- 
steps Government Can Take to Improve Their Care (HRD-77-40; 
Feb. 22, 1977) found that placing agencies did not always pro- 
vide required foster care services, possibly resulting in chil- 
dren receiving inappropriate care or remaining longer than 
necessary in foster care. In addition to children "drifting" in 
foster care, studies provided other reasons for corrective 
legislative action: 

--The number of children in foster care, as well as the 
length of time spent, had Increased during the 1970's. 

--Large caseloads prevented caseworkers from providing 
services directed toward finding permanent placements. 

--Many children entered foster care who could have been 
cared for in their own homes if homemaker, day care, or 
other services had been available. 

--Services intended either to keep children in their own 
homes or to place them for adoption were the most cost- 
beneficial forms of care but were not generally provided. 

ADOPTION ASSISTANCE AND CHILD WELFARE ACT 

The Adoption Assistance and Child Welfare Act of 1980 
amended title IV-B and created title IV-E of the Social Security 
Act to encourage states to make greater efforts to find perman- 
ent homes for children either by enabling them to return to 
their own families or by placing them in adoptive homes. 

Through the Child Welfare Services program, title IV-B, 
the Department of Health and Human Services (HHS) provides 
allotments to states to help them provide social services to 
protect and promote the welfare of children. The 1980 act 
amended title IV-B to include fiscal incentives to encourage 
states to make specific improvements in their foster care sys- 
tems. The incentive payments consist of all title IV-B funds 
appropriated In excess of $141 million. In fiscal year 1980, 
before passage of the 1980 act, title IV-3 was funded at a level 
of $66.2 million. The Congress appropriated $163.6 million for 
title IV-B in fiscal year 1981, the first year in which states 
received incentive payments, and $156.3 million in fiscal years 
1982 and 1983. 
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To be eligible for the incentive funds, a state must have 
implemented the provisions1 described in the new section 427(a) 
of title IV-B. Specifically a state must have 

--conducted an inventory of all children who have been in 
foster care for 6 months preceding the inventory and de- 
termined the appropriateness of, and necessity for, the 
current foster care placement and the services necessary 
to facilitate either the return of the child to the home 
or the placement of the child for adoption or legal 
guardlanship; 

--implemented and have operating a statewide Information 
system from which the status, demographic characteris- 
tics, location, and goals for the placement of every 
child in foster care can be readily determlned; 

--implemented and have operating to the Secretary's satis- 
faction2 a case review system that provides for a (1) 
written case plan designed to achieve, among other 
things, placement in the least restrictive setting avail- 
able, (2) p eriodic review of each child's status at least 
every 6 months by either a court or administrative body 
that will address certain matters, and (3) dispositional 
hearing in a family, juvenile, or other court or by an 
administrative body appointed or approved by the court, 
no later than 18 months after the original placement (and 
periodically thereafter during the continuation of foster 
care), to determine the chrld's future status, as well as 
procedural safeguards for the parents; and 

lThe case review system required under section 427(a)(2)(B) is 
described ln detail in section 475 of the Social Security Act. 
The system may be divided into three mayor requirements with 
18 supplemental elements. When we refer to the case review 
system requirements of section 427, the reader should be aware 
that the specific elements are listed in section 475. 

2The phrase "to the satisfaction of the Secretary" gives the 
Secretary discretion to determine the percentage of cases 
which must include all required protections for the state to 
be considered in compliance. In our opinion, and in an 
opinion outlined in a recent court case (Lynch v. King), it 
does not permit the Secretary to allow states to disregard any 
of the requirements listed in section 475. Rather, it gives 
the Secretary discretion to allow states to receive incentive 
funds even though a small percentage of children have not 
received all the required protections. For further discussion 
of this issue and Lynch v. King, see pages 26 to 28. 
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--established a service program designed to reunite child- 
ren and parents or to place children for adoption or 
legal guardianship. 

The 1980 act also transferred the Aid to Families with De- 
pendent Children Foster Care program (title I'J-A of the Social 
Security Act) to a new title IV-E. Title IV-E provides funds 
for foster care maintenance expenses: that is, the cost of basic 
living expenses, such as food, clothing, and shelter. Fun,jing 
appropriated for title IV-E's predecessor program, title IV-A 
foster care, was $349 mlllion ln fiscal year 1981 and $300 mil- 
lion in fiscal year 1982. Fiscal year 1983 funding for title 
IV-E was $395 milLron. 

Certifying compliance with the section 427 requirements 
gives states additional flexibility in using title IV-E funds. 
First, under certain conditions states that have implemented the 
section 427(a) provisions are allowed to transfer title IV-E 
moneys for use in title IV-B activities. Second, states that 
have met the section 427(a) requirements and have "implemented a 
preplacement preventive service program designed to help chil- 
dren remain with their families" as required by section 
427(b)(3) may spend title IV-E maintenance money on children re- 
moved from their homes pursuant to voluntary placement agree- 
ments. Without certifying its compliance with section 427(a) 
and (b), It can use title IV-E funds only for maintenance pay- 
ments for children who have entered foster care as a result of a 
judicial determination (section 472(d)). 

As of October 1, 1982, to receive funds authorized by 
title IV-E, each state was required to have a plan approved by 
HHS. The plan must provide for, among other things, written 
case plans, periodic reviews, and a service program, all of 
which are also required by section 427. 

PROGRAM ADMINISTRATION 

HHS' Office of Human Development Services is responsible 
for administering the federal foster care program. The Office 
develops and issues program policy through regulations, guide- 
lines, and policy notices. It also assists states in developing 
their foster care plans, approves those plans, and funds state 
foster care programs. The Office's 10 regional program direc- 
tors are responsible for monitoring state foster care programs, 
providing day-to-day program guidance and technical assistance, 
determining compliance with grant conditions, assessing state 
agencies' performance, and making recommendations on the 
agencies' eligibility for funds under section 427. 
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A state may operate Its child welfare services program In 
one of two ways. The program may be supervised and administered 
by the state, or it may he state supervised and be administered 
by local governmental units. In either case a sLngle state 
agency must be designated to supervise the titles IV-B and IV-E 
programs. Also, a child welfare services plan must be developed 
Jointly by HHS and the designated agency. Services provided 
under title IV-B must be coordinated with those provided under 
the title IV-E plan. 

OBJECTIVES, SCOPE, AND METHODOLOGY 

As agreed worth the Subcommittee on Public Assistance and 
Unemployment Compensation, House Committee on Ways and Means, we 
directed our review toward determining 

--how selected states implemented the section 427 require- 
ments, 

--what guidance HHS gave states to help them meet the 
requirements, and 

--how HIIS determined if states were complying with the 
requirements. 

We also obtained information on how state foster care programs 
were emphasizing permanency through efforts to reunite children 
with their families or to facilitate adoption or other permanent 
placements for children who could not return home. We did not 
assess HHS' and states' implementation of title IV-E of the act. 

We interviewed HHS officials responsible for administering 
the act and reviewed relevant HHS documents and reports, such as 
reviews of state child welfare services programs and fiscal year 
1981 reviews of states' compliance with section 427. We moni- 
tored HHS activities to provide further guidance to the states 
through 1983 and Into 1984. In addition, we obtained general 
information at HHS headquarters and HHS' Atlanta, Boston, Den- 
ver , and Philadelphia regional offlces on their operations and 
policies. 

The Chairman's office asked us to concentrate on states 
that had certified that they performed mandatory services and 
thus were receiving incentive funding under section 427. In 
addition to our work at HHS headquarters and regional offices, 
we performed work from April to October 1982 in seven states-- 
Colorado, Malne, Maryland, South Carolina, Tennessee, Utah, and 
Virginia-- that had certified compliance with the section 427 
provisions. (On Sept. 17, 1982, after we had completed our work 
Ln Maine, the state withdrew its certification of section 427 
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eligibility when it became clear that HHS would find the state 
ineligible to receive the incentive funds.: 

We selected the seven states, through consultation with the 
Chairman's office, from the universe of the 33 states and Puerto 
Rico that had certified to meeting the provisions of section 427 
in fiscal year 1981. We also selected states that had different 
types of program administration --state supervised/state adminis- 
tered or state supervised/county administered--and some that had 
Foster Care Review Board systems (that is, independent citizens' 
boards that review foster care cases). 

At the request of the Chairman's office, we selected one 
urban county or city and one rural county in each of the seven 
states for review. We reviewed a statistical sample of case 
files in each jurisdiction and interviewed social services de- 
partment personnel to determine if states were preparing case 
plans and conducting periodic reviews and dispositional hear- 
ings. The two Jurisdictions selected can be considered as a 
test of the state system but not necessarily as being represen- 
tative of the entire state. 

All seven states and HHS were given the opportunity to 
comment on this report. Comments were received from HHS, Colo- 
rado, Maine, Maryland, and Virginia. 

Our review was conducted in accordance with generally 
accepted government audit standards. 
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CHAPTER 2 

HHS NEEDS TO IMPROVE 

ADMINISTRATION OF 1980 ACT 

During the first year that the states implemented section 
427 requirements (fiscal year 1981), much confusion existed 
about how to implement certain of the act's requirements. Some 
states received incentive funds without complying with all the 
section 427 requirements. 0f the 33 states and Puerto Rico that 
certified as being in compliance with the program in fiscal year 
1981, HHS subsequently found 4 ineligible. Additionally, five 
other states withdrew from the ptoyram anticipating they would 
be found ineligible. 

Factors which led to improper implementation of section 427 
are: 

--HHS gave the states little guidance for interpreting and 
implementing the section 427 provisions--final regula- 
tions were not issued until May 23, 1983, nearly 3 years 
after Public Law 96-272 was enacted. Moreover, the 
regulations largely restated the statute and provided 
little additional guidance to help the states under- 
stand the requirements. 

--HHS permitted states to receive section 427 funds even 
in cases where it had reason to believe that the states 
had not satisfied statutory requirements. 

--The guidelines developed by HHS for conducting section 
427 compliance reviews were designed to allow reviewers 
to give states broad discretion in interpreting the act 
and did not require states to implement all the elements 
specified in the act. 

HHS' initial decision to administer the program so as to 
allow states maximum discretion ln how it would be implemented 
was apparently influenced by an effort underway in 1981 to con- 
vert categorical social programs into block grants. The Con- 
gress intended section 427 to be administered as A categorical 
grant program. Therefore, we believe HHS should have issued 
specific guidelines for states to follow. When the new adminis- 
tration took office in 1981, however, it withdrew interim 
regulations developed by the previous administration, which were 
quite detailed, and proposed consolidating the foster care pro- 
gram along with 11 other programs into a new social services 
block grant. Although the Congress passed legislation estab- 
lishing such a block grant, it did not Include the foster care 
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program but retained it as a categorical grant program. HHS, 
however, had not, as of June 1984, issued the specific guidance 
we believe is needed to effectively carry out the mandates of 
the categorical program. 

As discussed in detail at the end of this chapter, we dis- 
agree with HHS over how much definition is needed in the regula- 
tions and over what the act requires in certain areas. Though 
XHS agrees that more detailed regulations are needed, and is in 
the process of revising them, it does not agree with our posi- 
tion that all the elements of a case review system are required 
and must be implemented in individual cases before a state be- 
comes eligible to receive incentive funds. 

Our assessment of the act and its legislative history leads 
us to conclude HHS' interpretation is incorrect. Our views are 
consistent with a 1983 
on appeal, which found 
program without having 
quirements. 

federal district court ruling, upheld 
that states cannot participate in the 
implemented all the act's specific re- 

In response to our draft report, HHS told us that the De- 
partment has taken action to recover the amounts of section 427 
funds received during fiscal year 1981. 

STATE FOSTER CARE PROGRAMS VARIED 
AND SOME DID NOT COMPLY WITH 
ALL THE LAW'S REQUIREMENTS 

Although all seven states reviewed had certified that they 
had complied with the provisions of section 427(a) of the Social 
Security Act and received incentive payments for having done so, 
five states had not adopted, at the time they certified, one or 
more of the program or procedural improvements specified in the 
act. These certifications also allowed the states to use title 
IV-E funds for the full range of child welfare services rather 
than have them restricted to maintenance expenses. Four of the 
seven states transferred title IV-E funds to the title IV-B 
program. 

Five of the seven states had also certified compliance with 
section 427(b), which allowed them to use title IV-E maintenance 
fu:;ds both for those children voluntarily placed in foster care 
and those placed by the courts. To certify under section 
427(b), states had to meet the requirements of section 427(a) 
and had to implement a preplacement preventive service program. 
All five states offered a wide range of services under the pre- 
ventive program. 
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The following table shows the amount the states received 
because of their section 427 certlflcation for fiscal year 1981. 

Colorado 
Maine 
Maryland 
South 

Carolina 
Tennessee 
Utah 
Virginia 

Share of 
$141 

million 
(column a) 

$ 1,687,658 $ 570,456 
863,192 273,157 

2,302,378 772,313 

2,368,987 790,561 
3,187,327 512,546 
1,259,358 414,188 
3,177,647 1,082,139 

$14,846,547 $4,415,360 $3,036,741 $7,452,101 

Share of 
section 

427 incen- 
tive funds 
(column b) 

Funds Total 
trans- received 
ferred due to 

from section 427 
title certlflca- 
IV-E tlon (col- 

(column c) umns b and c) 

808,870 
800,000 
362,003 

$1,634,324 
273,157 
772,313 

1,599,431 
1,312,546 

776,191 
1,082,139 

Our comparison of the seven states' foster care programs 
with the act's requirements, including a review of case records 
in two counties or cities in each state, showed that: 

--All seven states conducted an inventory of all children 
who had been in foster care under state responsibility 
for 6 months preceding the date of the inventory. Only 
two states, however, could demonstrate that they had de- 
termined the appropriateness of, and necessity for, the 
current foster placement, as required by the act. Of- 
ficials in the other five states said they had determined 
the appropriateness of and necessity for the placement 
but did not have documentation for their determinations. 
According to the act's legislative history, such deter- 
minations were to have been documented. The documenta- 
tion can serve as the basis for verifying that the re- 
quirement has been satisfied. 

--All seven states had information systems from which the 
status, demographic characteristics, location, and place- 
ment goals for each child who had been in foster care 
within the preceding 12 months could be determined. How- 
ever, the information in one state was not readily avail- 
able at the state office. The act's legislative history 
indicates that such data were to have been readily avail- 
able at the state level to provide a mechanism for track- 
ing children in foster care. 
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--The ]urisdictrons visited in five states had written case 
plans that satisfied the act's requirements for almost 
all children in foster care. The Jurisdictions in two 
states did not have adequate case plans. One state con- 
sidered a child's entire case file to be the case plan. 
The other state had not, at the time of our visit, re- 
quired case plans to be prepared. Based on our review of 
the legislative hlstory, a case plan is an identifiable 
document or a series of related documents to which sorne- 
one could easily refer to obtain required information. 
We do not believe either state had satisfied the case 
plan requirement of section 427. 

--The extent to w‘lich the status of foster children was 
periodically reviewed as required by the act varied. 
The act requires states to review the status of children 
in foster care at least every 6 months to determine (1) 
the continuing necessity for and appropriateness of each 
placement, (2) the extent of compliance with the case 
plan, and (3) the extent of progress made toward alle- 
viating or mitigating the causes necessitating placement 
In foster care. Over 60 percent of the cases we ex- 
amined in three states met the act's requirements, in- 
cludlng the frequency of the periodic reviews and par- 
ticipation of natural parents and independent parties 
when required. In the other four states less than one- 
third of the cases met the act's requirements. 

--Two states generally held dispositional hearings within 
18 months of a child's placement in foster care as re- 
quired by the act. Five states did not. Four of those 
states considered a child's original foster care commit- 
ment hearing or a hearing occurring shortly after the 
child entered care to be the dispositional hearing. 
Based on our review of the legislative history, we be- 
lieve that the Congress intended the dispositional hear- 
ing to be held after a child's case plan had been in ef- 
fect for a reasonable period so it could serve as a 
catalyst for permanent placement. Additionally, state 
requirements for subsequent dispositional hearings varied 
widely, ranging from every 6 months to every 42 months. 

See appendix I for details of the results of our work ln 
the seven states. 

HHS HAS PROVIDED LITTLE 
GUIDANCE THROUGH REGULATIONS 

HHS issued final regulations implementing section 427 on 
May 23, 1983, effective June 22, 1983, 3 years after the act's 
passage. Before that time, states 'lad no formal HHS guidance 
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to help them interpret the section 427 provisions. HI-IS had 
first issued interim final regulations on December 31, 1980. 
Those regulations provided detailed interpretations of the act's 
requirements, but were withdrawn in March 1981. On July 15, 
1982, HHS Lssued a Notice of Proposed Rulemaking, which, after a 
public comment period, was revised and issued as the final 
regulations. 

The final regulations do not contain specific guidance 
regarding the inventory and statewide information system re- 
quirements. In its discussion of the regulations, HHS states: 

"The language of section 427 of the Act is unusu- 
ally detailed. Thus, the Department believes 
there is no need for further specification of data 
elements for either the inventory or the informa- 
tion system . . .ll 

The regulations implementing section 427 do, however, dls- 
cuss the case plan and dispositional hearing requirements al- 
though they do not discuss the 6-month periodic review. The 
regulations require dispositional hearings to "take place within 
18 months of the date of the original foster care placement and 
within reasonable, specific, time-limited periods to be estab- 
lished by the state." Original foster care placement is defined 
as "the date of the child's most recent removal from his home 
and placement into foster care under _ le care and responsibility 
of the state agency." The regulations do not prevent states, 
however, from defining court hearings that occur shortly after a 
child enters foster care as the dispositional hearing. 

The May 1983 regulations were slightly more specific than 
the July 15, 1982, Notice of Propos'ed Rulemaking but far less 
detailed than the December 31, 1980, interim final regulations. 
Regarding this lack of specificity, the discussion section of 
the 1983 fIna regulations states that "the Department deter- 
mined that a less prescriptive approach to implement the statu- 
tory requirements was advisable." 

The 1980 interim final regulations contained detailed re- 
quirements for states' inventories, information systems, and 
case review systems. For example, for the 6-month periodic 
review, a component of the case review system, the regulations 
required that a written notice be sent to the child's parent(s) 
2 weeks before the review, notifying them of the date and 
location of the review and the rights of the parent(s) and the 
child to be accompanied by a representative of their choice. 
After the review, a written statement of the conclusions and 
recommendations was to be made available to all participants. 
These requirements were deleted from the 1983 final regulations. 
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The interim final regulations also specified that disposi- 
tional hearings (after the initial dispositional hearing) were 
to be held annually unless a court determined otherwise. The 
final regulations did not specify a time period for subsequent 
dispositional hearings. 

HHS withdrew the interim final regulations on March 3, 
1981, because they had not been reviewed by the Office of Man- 
agement and Budget and contained minor technical errors. Also, 
NHS proposed consolidating the foster care program along with 
11 other programs into a new social services block grant. The 
block grant approach was intended to (1) eliminate many federal 
reporting requirements, regulations, and administrative costs 
and (2) allow states and localities flexibility to decide hoti 
program resources could best be distributed. Although the 
Congress created nine block grant programs with passage of the 
Omnibus Budget Reconciliation Act (Public Law 97-35, Aug. 13, 
1981>, it retained foster care as a categorical grant program. 

HHS PROVIDED SECTION 427 FUNDS 
TO SOME STATES DESPITE 
INDICATIONS OF NONCOMPLIANCE 

HHS permitted states to certify their own eligibility for 
section 427 funds. HHS considered this approach necessary as 
final regulations had not been published and, according to the 
Commissioner of the Administration for Children, Youth, and 
Families (ACYF), logistical constraints would have made on-srte 
compliance reviews to determine eligibility before awarding 
funds practically impossible. 

HHS issued to the states a preprinted self-certification 
form which restated the section 427 provisions. States were 
supposed to complete the form and return it to HHS no later than 
July 31, 1981, for funds available during fiscal year 1981. 
During this period of self-certification, no federal regulations 
were in effect. Compliance reviews for 1981 self-certifications 
were conducted in fiscal year 1982. 

States that did not apply for funds under section 427 in 
fiscal year 1981, but applied during fiscal year 1982, had to 
self-certify no later than July 31, 1982. States certifying to 
fiscal year 1982 eligibility were told to expect a postcer- 
tification review in fiscal year 1983 to review eligibility. 

HHS regional offices were directed in a July 2, 1981, memo- 
randum from the Associate Chief of the Children's Bureau, ACYF, 
not to request any documentation from states, but to review the 
certification against the regions' knowledge of the states' 
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program from previous reviews and Joint planning. If regional 
officials had good reason to doubt that a state had met all the 
requirements, they were to inform state officials immediately. 
Regional officials could approve certifications, but could only 
recommend disapproval. The recommendation for disapproval, and 
a memorandum explainlncj the reasons therefor, had to be for- 
warded to the Commissioner, ACYF. 

Thirty-three states and Puerto Rico self-certified for fis- 
cal year 1981, and 15% regional offices recommended that five 
states' certifications be disapproved.1 To allow time to re- 
solve the regional offices' concerns, the certification deadline 
for the five states tias extended until August 31, 1981. The 
memoranda from regional offices stated that two of the states 
were not meeting section 427 requirements for both the informa- 
tion system and the case review system, and three were not meet- 
ing the case review requirements. 

The fiscal year 1981 certifications of the five states -were 
approved by the Commissioner. Of the five states, two later 
withdrew their certifications In anticipation of being found 
ineligible, and two others were found to be ineligible as a re- 
sult of HHS' compliance reviews conducted in 1982. The fifth 
state was found (conditionally) eligible, although this was due 
to an HHS error in computing the compliance review results. Had 
the results been tabulated correctly, the state would have been 
found ineligible. When HHS officials discovered the error, they 

. did not reverse the finding of conditional eligibility. They 
reasoned that since HHS had already informed the state it was 
eligible to receive the incentive payments and since the mistake 
was made by HHS and not the state, the finding of compliance 
should be allowed to stand. 

HHS COMPLIANCE REVIEWS 
NEED STRENGTHENING 

Between April and October 1982, HHS performed compliance 
reviews for fiscal year 1981 and certain 1982 certifications to 
verify that states had implemented the requirements to which 
they had certified. Some criteria HHS used were less demanding 
than the law required, and by using these criteria HHS did not 
assure that all of the mandated improvements and safeguards had 
been adopted. 

1In one case, In the cover letter attached to a state's state- 
ment of self-certification, the state acknowledged that its 
case review system was not fully operational. 
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In fiscal years 1981 and 1982, 44 states certified their 
eligibility to receive section 427 funds. All 33 states and 
Puerto Rico that certified their section 427 eligibility during 
fiscal year 1981 were reviewed by IIHS compliance teams. The 10 
states that did not self-certify for 1981 incentive funds but 
had certified for fiscal year 1982 were to be reviewed during 
fiscal year 1983. 

Kievlew process 

HHS' reviews consisted of two parts--a review of state 
administrative procedures to verify that the state had adequate 
policies for implementing each section 427 requirement and .a re- 
view of a sample of case records to verify that the required 
procedures were operating and that services were appropriately 
provided to children and their families. This case record re- 
view looked for evidence of a case plan, a periodic review, a 
dispositional hearing, and the 18 elements identified by HHS 
from section 427(a)(2)(B) of the act (see app. II) that supple- 
ment these three malor requirements. 

The compliance reviews had four possible outcomes depending 
on the (1) adequacy of state admlnistrative procedures and (2) 
percentage of acceptable cases --those that contained a written 
case plan, periodic review, and dispositional hearing and in- 
cluded any 13 of the 18 elements HHS identified from the act. 
The possible outcomes were: 

--Ineligible: State does not have basic administrative 
procedures; that is, adequate laws, policies, procedures, 
and systems to indicate compliance with section 427 
requirements. 

--Ineligible: State has the administrative procedures, but 
case file review showed 65 percent or fewer cases were 
acceptable. 

--Conditional compliance: State administrative procedures 
were adequate, and 66 to 79 percent of sampled cases were 
found acceptable. The state remained eligible for the 
addltional funds for the year under review, but had to 
attain an 80-percent level of acceptable cases within the 
following year to continue eligibility. 

--Substantial compliance: State administrative procedures 
are adequate, and 80 percent or more of sampled cases 
were found acceptable. 
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The regional office provided a report of the review results 
to the state specifying whether it was ellglble for sectlon 427 
funds. If the state had not met the conditional or substantial 
compliance requirements, a recommendation for disapproval of a 
state's eligibility was made to the Commissioner, ACYF. 

For fiscal year 1981, HHS found 17 states in substantial 
compliance, 7 states in conditional compliance, and 3 states a 
Puerto Rico ineligible. According to an HHS official, five 
states withdrew their certifications for fiscal year 1981 in 
anticipation of being found ineligible. HHS, as of July 1984, 
has not made a decision on one state. (See app. III for the 
fiscal year 1981 compliance review results by state.) 

For states that certified their fiscal year 1981 eligl- 
bility, HHS conducted fiscal year 1981 and 1982 compliance re- 
views simultaneously. However, the Department decided that no 
state could be found ineligible for fiscal year 1982 as a result 
of a review conducted before September 30, 1982. HHS reasoned 
that since the sample of foster care cases used for the 1981 and 
1982 reviews was identical, the sample did not include any chrl- 
dren entering care after the 1981 sample was selected* Thus, 
the 1982 sample was not a statrstically valid one. Despite 
this, HHS allowed findings of substantial compliance to stand 
for fiscal year 1982. HHS withheld decisions for the remaining 
states and reviewed most of them agaln during fiscal year 1983. 
Of 17 states for which fiscal year 1982 eligibility decisions 
were withheld as a result of the 1982 compliance reviews, 11 
were subsequently approved, 4 denied eligibility, and 2 others 
have not been reviewed. 

Problems with compliance reviews 

HHS compliance reviews have resulted in some states receiv- 
ing incentive funds when there was reason to question whether 
they had met the section 427 provisions. Two factors contrlb- 
uted to this. First HHS allowed the states to implement as few 
as 13 of the 19 elements identified from the act to be included 
in case plans, periodic reviews, and dispositional hearings and 
still be in compliance. Second, the compliance review 
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guldellnes ultimately adopted by HHS provided little specific 
guidance to reviewers in determining if states' case review 
systems met the act's requirements. 

The 18 case review system elements identified from section 
427 were intended to strenqthen state foster care programs. 
Public Law 96-272 gives the Secretary discretion to determine 
how many cases 1t-1 each state must meet each of the act's 
requirements but does not permit the omission of the elements 
specified in the law. Thus, HHS' decision to allow cases to 
colnply ,&ith only 13 of the 18 elements has no basis In law. The 
mandatory nature of these requirements was later confirmed in a 
federal court decision upheld In appeal.2 

Under HHS' definition of acceptable case records, a state 
could consistently not institute any five of the elements and 
still be in compliance. For example, the following comment was 
made by an HVS compliance revleT tearn about one state found to 
be in substantial compliance: 

"P.L. 96-272 prescribes the elements that go into the 
formulation of Case Plans and the six months review 
process. Although we found both Case Plans and Re- 
views in the records, we did not find all elements 
prescribed by law." 

Reviewers for another state found by HHS to be In conditional 
compliance commented as follows: 

"Safeguards dealing with notification to parents of 
changes in placement, hearings and appropriate persons 
serving on administrative reviews were absent in many 
cases. SLnce thirteen of the eighteen safeguards were 
needed to assure acceptance the state was not 
penalized on this finding but it does represent a 
weakness the state should address." 

The following comments were made by reviewers of a third state 
found to be ln substantial compliance: 

"The State policy is permissive on the involvement of 
parents In the review process, but little evidence was 
found to suggest that the parent's participation was 
actively sought or encouraged." 

2Lynch v= King, 550 F. Supp. 325 (D. Mass. 1982), affirmed, 
719 F. 2d 504 (1st Cir. 1983). 
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II 
. . . we also found that State practice did not un- 

failingly protect certain elements of due process-- 
specifically participation of the parent and the 
presence of disinterested parties--in periodic 
reviews." 

In addition to adoptlng a level of acceptability that did 
not require that the states be in compliance with all the re- 
quirements of the act, HHS' final compliance review guidelines 
lacked specificity and provided Little clarification of the 
act's provisions. 

YHS developed tMo sets of section 427 compliance review 
guidelines for its regional offices to use to determine if 
states had satisfied the reyuirements. The first guidelines, 
issued in draft form in April 1952, contained detailed interpre- 
tations of the section 427 elements. While the compliance re- 
view guidelines did not have the force of regulation, they 
listed criteria HHS used to determine if states were eligible to 
receive incentive payments under title XV-B. The revised quide- 
lines, issued in June 1982, were Less specific than the original 
guidelines and allowed states broad discretion in interpreting 
the section 427 requirements. Some regional offices provided 
the guidelines to states to prepare them for the reviews. 

Resides explaining the methodology for performing the com- 
pliance reviews, the April 1982 quidellnes provided specific 
definitions for the section 427 requirements. For example, con- 
cerning inventories, case plans, and dispositional hearings, the 
guidelines stated: 

--The inventory must be a full validated accounting for all 
appropriate cases. A computer printout of such children 
is, by itself, a list and not an inventory as indicated 
by the term "conducting an inventory." The inventory 
process should correct and update the state's files. 

--A case plan is a written document that includes a dis- 
cussion of the type and appropriateness of placement 
and the services that will be provided to the child, 
parents, and foster parents. The case plan may not be 
an undifferentiated series of documents, case files, or 
narrative entries that dislointedly contain case plan 
elements in disparate time frames. 

--A dispositional hearing is a review of a child's status 
at a reasonable period after placement and after the 
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case plan has been in effect. Its purpose is to deter- 
mine the child's future status. It should not be con- 
fused with other court proceedings, which may be labeled 
dispositional hearings, but deal with initial placement 
or custody of the child or other issues related to the 
initial placement. 

Revised guidelines issued on June 3, 1982, were Less spe- 
cific and provided less guidance than the original guidelines. 
According to the June guidelines, the revisions were made be- 
cause HE1S reasoned that "as the states had no basis for deter- 
mining their own eligibility other than the statute itself, the 
Department cannot now impose any more specific . . . standards 
or criteria beyond those identified in Pub. L. 96-272." 

For example, in defining the requirements for an inventory, 
a case plan, and a dispositlonal hearing, the June guidelines 
refer to and quote sections 427(a)(l), 475(l), and 475(5)(c) of 
the act. The guidelines paraphrase the sections' requirements 
and provide checklists of these requirements for the compliance 
teams to use in performing the reviews; however, the guidelines 
do not expand on the statute's provisions and do not give ex- 
amples of acceptable or unacceptable practices. For example, 
while the April guidelines stated that a case plan could not be 
an "undifferentiated series of documents, case files, or narra- 
tive entries," the June guidelines simply stated that "the form 
of a case plan may vary from state to state." 

HHS compliance reports to states notifying them of their 
eligibility to receive incentive payments provide evidence of 
how some states that had not implemented all of the section 427 
requirements had satisfied enough of the requirements to be con- 
sidered in compliance by HHS. For example, HHS made the folLow- 
inq comments in its report on eligibility about one state found 
to be in condltlonal compliance: 

--Files of many children placed in private child care ayen- 
cles did not meet the periodic review requirement, parti- 
cularly those placed out of state, 

--Files of some children under jurisdiction of the proba- 
tion department did nut meet dispositional or perlodlc 
review requirements. 

--Records reviewed indicate that voluntary placements and 
developmentally disabled children, in most cases, did not 
have dispositional hearings and periodic reviews. 

HHS had the following comments about another state found ?is 
be in conditional compliance: 
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--Policy manual needs to clearly address that periodic 
reviews are still required when a child is In long-term 
foster care, treatment center care, or other institu- 
tional care as a permanent or long-range plan. 

--Subsequent inventory update should include the reason for 
and necessity of the current placement. These data are 
not captured specifically in the original inventory data 
collection instrument. 

--Case plan goals should be added to the automated state- 
wide information system. 

--The manual should be revised to clearly require that at 
least one of the participants in a periodic review be a 
person "not responsible for the case management of, or 
the delivery of services to, either the child or par- 
ent(s), who are the subject of the review." 

--Case plans, case plan updates, periodic reviews, and 
social services field representatives' reports could be 
improved in format, clarity, and coverage of Public Law 
96-272 requirements. 

The report on eligibility for a state determined to be in 
substantial compliance contained the following observations: 

--There was a lack of consistency in the caseworkers' 
ability to develop treatment plans to meet client needs. 

--The compliance reviewers were unable to adequately review 
services provided to parents because the information was 
in records not available for review. 

--The practice of carrying out periodic reviews was very 
weak. 

--There was no mandatory 6-month review required for chil- 
dren in basic foster care. 

--Reports on some of the dispositional hearings did not 
contain evidence that the four requirements were con- 
sidered. 

--In most cases, there was no evidence of dispositional 
hearings following the initial one. 

Another state determined to be in conditional compliance 
had the following comment in its report: 
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“Data from the review indicates that a child typl- 
tally had only one dispositional hearing. This 
hearing usually occurred xnmediately after the 
adjudication or within a day or two of placement. In 
general, few of the children's records sampled in- 
dicated that other dispositional hearings were held 
to determine his status as Intended by the Law.” 

HHS' ACTIONS TO RECOVER FUNDS 
PAID TO STATES FOUND INELIGIBLE 

In a January 5, 1984, letter to us, HHS stated that It has 
taken steps to recover funds from states found ineligible during 
fiscal year 1981 compliance reviews and from states that with- 
drew their certifications of eligibility. The Depart;nent has 
sent Letters to these states asking them to return the money. 
In addition, HHS is now requesting states that withdraw their 
certifications to repay the funds within 30 days and 1s lnclud- 
ing in the letter of final decision informing states of their 
ineligibility a requirement that funds be repaid promptly. 

As of January 31, 1984, HHS had recovered funds from one 
of the five states that had withdrawn their fiscal year 1981 
certification and had not recovered funds from any of the three 
states and Puerto Rico found ineligible. Of the $3.28 million 
in incentive funds paid to the nine states that either failed 
the fiscal year 1981 compliance reviews or withdrew their cer- 
tifications for that year, $2.88 million is still outstanding. 
Depending on the outcome of a compliance decision yet to be made 
for one state, the amount could rise to $4.77 million. In addi- 
tion, one state found ineligible transferred $225,153 from its 
title IV-E program to its title IV-B program. This transfer was 
permissible only because the state had certified Its compliance 
with section 427(a). 

States found in con?itional compliance for fiscal year 1981 
were allowed to keep tha. year's section 427 funds and were al- 
lowed an additional year to meet the substantial compliance 
level. During fiscal year 1983, HHS performed compliance re- 
views in these states to determine the states' fiscal year 1982 
eligibility. Of the seven states found conditionally in compli- 
ance for fiscal year 1981, four were subsequently found eligible 
for fiscal year 1982 incentive funding and three were found In- 
eligible. 

CONCLUSIONS 

In our opinion, the 1980 act is specific in its intent that 
states are required to implement all the section 427 elements 
listed in the act before qualifying for any incentive funds and 

20 



HHS must enforce these requirements. HHS' decision to permit 
states a great deal of flexibility in the administration of sec- 
tion 427 requirements and the corresponding absence of explicit 
regulations to quide them in their implementation efforts have 
placed both states and HHS in a difficult position regarding 
compliance and enforcement. By HHS not being precise in its 
regulations, states can make and have made varying interpreta- 
tions of the act's requirements that are inconsistent with its 
legislative history and a recent federal court decision. 

The confusion, which both our review and subsequent HHS 
compliance reviews showed existed during the first year of sec- 
tion 427's implementation, is likely to continue in the absence 
of explicit HHS regulations for the states to follow on how to 
meet each of the act's requirements. Further, HHS needs to de- 
velop more specific guidance for its reviewers to use In deter- 
mining whether states are in compliance with these requirements 
and are, therefore, eligible for incentive funds. 

HI-IS agrees with the need for more detailed regulations and 
is revising Its regulations. HHS does not, however, agree with 
our position that all the act's elements are requirements that 
must be implemented in individual cases before a state becomes 
eligible to receive any incentive funds. Our assessment of the 
act, its legislative history, and an applicable Judicial inter- 
pretation of the statute (more fully discussed on pp. 26 to 28) 
leads us to conclude that HHS' lnterpretatlon is incorrect. In 
our view, HI-IS does not have discretion to allow states to re- 
ceive incentive funds without having implemented all the act's 
specific requirements of a case review system. 

In our opinion, because of HHS' Incorrect interpretation, 
its compliance reviews shoclld not be viewed as having validly 
determined that those states that HHS found in compliance were 
actually meeting all the legislation's requirements. The states 
that HHS originally found in compliance should be recertified 
once HHS develops explicit regulations and guidelines for con- 
ducting compliance reviews. 

HHS is in the process of recovering funds from states it 
found ineligible under its less strinqent compliance guidelines. 
We agree that these actions are appropriate. We are not suq- 
qesting that HHS attempt recovery against any state that met the 
less stringent criteria or that new regulations be applied 
retroactively. However, once the regulations are revised, HHS 
should ensure that certifications by all the states are based on 
compliance with these new regulations. 
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RECOMMENDATIONS TO THE 
SECRETARY OF' HHS 

We recommend that the Secretary revise the program regula- 
tions to provide additional guidance to states as to what is re- 
quired to implement section 427. At a minimum, the regulations 
should require that 

--the appropriateness of and necessity for a child's 
current placement be recorded on the inventory: 

--the data in the statewide information systems be readily 
available at the state level; 

--case plans, periodic reviews, and dispositional hearings 
contain all the elements and make all the determinations 
specified by the act: 

--a dispositional hearirlg be other than court proceedings 
dealing with the custody or other issues related to the 
child's initial placement; and 

--subsequent dispositional hearings be held within a tlrne 
period estabLished by HHS. 

We also recommend that the Secretary direct that 

--compliance review gu,lellnes be conformed to the provl- 
sions in the revised regulations and contain specific 
criteria that HHS can use to ensure that each state has 
fully implemented section 427 and 

--states wishing to receive section 427 incentive funds 
(including those that have previously certified) be 
required to certify their compliance under HHS' revised 
regulations. 

HHS AND STATE COMMENTS AND OUR EVALUATION 

While the Department agreed with our primary recommendation 
to revise program regulations to provide addltional guidance to 
states regarding what section 427 requires, HHS disagreed with 
our interpretation of some of the act's requirements and gen- 
erally does not believe t'ne regulations should be as specific as 
we recommend. 
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Four states--Colorado, Maine, Maryland, and Virginia--also 
commented on our report.3 Three of the four expressed concern 
over our position regarding HHS' recovery of funds from ineligi- 
ble states. These and other HHS and state comments on our draft 
are discussed more fully in the following sections. 

GAO's scope and methodology 

In its January 5, 1984, letter commenting on our draft re- 
port, HHS made several observations about our scope and method- 
ology. YHS noted that Public Law 96-272 1s complex and the 
initial year of any program's i~nplementation is atypical. HHS 
stated that revieWIn states' implementation of the act using 
fiscal year 1981 data is of Limited usefulness in 1984. Accord- 
ing to the Department, states have made great progress in imple- 
menting the act's requirements since 1981. 

Our scope and methodology are described in detail in 
chapter 1. The Information in appendix I and briefly summarized 
in chapter 2 concerning the states' implementation of the sec- 
tion 427(a) requirements is based on fiscal year 1981 data (the 
most recent data available at the time of our visits to the 
states). However, the remainlng informatlon in chapter 2, the 
data on which our recommendations are based, includes data ob- 
tained during 1983 and early 1984 and reflects the current 
situation in regard to HHS program administration. HHS' com- 
lnents generally agree wrth our recommendations concerning the 
need for more guidance to the states and indicate that such 
guidance has not yet been finalized. Therefore, we believe that 
while some of the information in our report is not as current as 
we would Like it to be, it is still relevant. In addition, 
several of our recommendations are based on an Interpretation of 
the law, which has no relation to the age of our data. 

We agree with HHS that the act is complex. That is why we 
and three of the states that commented on our report believe 
that HHS needs to provide additional guidance. HHS' position 
that the initial year of implementation of the act is atypical 
does not permit it to waive statutory requirements. The act 
does not provide for a gradual move toward compliance by the 
states but requires that the provisions of section 427(a) be 
inplemented and operating before a state is eligible for 
incentive funds. 

3South Carolina, Tennessee, and Utah were given the opportunity 
to comment on our report but did not do so. 
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HHS also stated that because our review Included Maine, 
which had withdrawn its fiscal year 1981 section 427 certifica- 
tion on September 17, 1982, our results were skewed. We dis- 
agree. Our fieldwork in Maine was completed in August 1982, the 
month before Maine's withdrawal and while the state's certifica- 
tion was still in effect. In addition, 1IHS had accepted Maine's 
self-certification in September 1981 and had awarded the state 
$273,157 In section 427 funds. Recause one objective of this 
review was to determine how selected states had implemented the 
section 427 requirements, including Maine in auf review was 
proper. 

Addltlonally, HHS noted that because our case file review 
can be considered a test of a state's foster care system but not 
as being representative of the entIre state, our findings are 
anecdotal. We disagree. We compared each state's policies and 
procedures tiith the section 427 requirements. This enabled us 
to identify, at the state level, strengths and weaknesses in 
each state's foster care system. In the two jurisdictions in 
each state that we visited, a statistical sa;nple of cases was 
reviewed. In six of the seven states, we visited the jurisdic- 
tion with the largest foster care population, and in the other 
state, Tennessee, we conducted work in the county with the 
second largest foster care population. 

Appropriateness and necessity 
determination should be 
recorded on the inventory 

HHS disagreed with our recommendation that the appropriate- 
ness of and necessity for a child's current placement be 
recorded on the inventory. The Department believes that states 
may opt to make these determinations when the inventory is made, 
when the child's case plan is being developed, or when the first 
periodic review is conducted. 

Our interpretation, supported in the legislative history, 
1s that the inventory and required determinations are not separ- 
ate elements that are only ,marginally related. The inventory 
and required determinations are essentially one and the same. 
According to the legislative history, the required determina- 
tions had to be made as part of the inventory and had to be done 
for each child. The purpose of the inventory was not only to 
determine where these children are but also to find out what is 
happening to them. 

HHS' interpretation of the inventory requirement would 
allow the required determinations to be made as long as 6 months 
aftar the physical inventory was completed. We believe this 
interpretation Ignores the structure and legislative history of 
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the law. Additionally, although the Secretary of HHS has some 
discretion in determining what satisfies the requirements of a 
state-wide information system, case revies# system, and service 
program, the Secretary does not have the same discretion as it 
applies to the inventory requirement. 

Data II-I statewide information 
system should be readily available 
at the state level 

HI-IS disagreed with our draft report's recommendation that 
the Secretary should revise the regulations to require that data 
in the statewide informatIon system be available at a single 
Location. According to the Department, a statewide information 
system which InaintaLns required information at the county Level 
satisfies the act's requirements as long as the state can 
"readily determine" the information. 

We essentiall; agree with RI-IS on this point. HHS may con- 
clude that our concern is tine physlcal location of the statewide 
information system. However, we agree with HIlS that this in- 
formation only need be "readily determinable" at least at a 
single state location, for example, by retrieving information 
from a computer bank Linked together throughout the state. 
lilthough we and HHS agree on this point, the report recommends 
that HHS issue guidance in this area. IJe do so because the 
statutory terms "statewide" and "readiLy determlnabLe" are so 
vague that they could easily be misinterpreted or abused. 

Section 427(a)(2)(A) explicitly provides for establishing a 
"statewide" Information system. According to the leglslatlve 
history, suck a system was intended to accomplish two things. 
First, it was supposed to centralize specific information and 
thus make it readily available. The information system was 
designed to provide a permanent mechanism for tracking children 
In foster care and provide information on how well a state is 
rnovlng children in and out of foster care. 

Second, information gathered from the statewide system was 
expected to be fed into a national foster care information data 
gathering and analysis system establlshed under section 201 of 
the Child Abuse Prevention and Treatment and Adoption Act of 
1470 (Public Law 95-266). With both of these systems in opera- 
tlon, the Congress anticipated that the whereabouts of foster 
chiidren could be determined on both a state and national 
level. 
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Acceptable cases should meet 
all the act's requirements 

In commenting on our draft report, HHS stated it does not 
believe the act requires acceptable cases to contain the 18 case 
review elements it identified from the act. HHS does require 
that a state's administrative procedures provide for implement- 
ing all 19 elements but, in reviewing its sampling of case 
records, considers a case to be acceptable lf it included any I3 
of the 18 elements. HHS interprets the act to provide the 
Secretary with discretion to allow states to omit some of the 
case review system requirements. The HHS response supports this 
view by noting that section 427 requires states to Implement and 
operate the requirements "to the satisfaction of the secretary 

II . . . . 

The issue 1s whether the HF1S Secretary, Ln determining that 
a state 1s eligible for addItiona funding under section 427, 
Legally has the discretion to excuse the state's not operating 
any 1 of the 18 case review system elements set forth in the 
act. HHS maintains that the statute affords the Secretary con- 
siderable discretion and that the discretion permits the Secre- 
tary to choose which and how many case review system elements to 
impose upon the states. A more limited view of that discretion, 
however, is that, while the Secretary must accept all 18 ele- 
ments as required, he or she has discretion to determine the 
percentage of acceptable cases needed to satisfy all 18 ele- 
ments. The alternative and more expansive version advanced by 
the Secretary has recently been reJected by a federal district 
court's interpretation of the statute, which resulted from a 
case in Massachusetts, Lynch v. King, concerning foster care. 

In its analysis of section 427,4 the court reviewed the 
entire context of title IV-0 of the act (which includes section 
427) and stated: 

"As defendants point out, parts of Title IV-B ap- 
pear to be Intended to encourage the states, in 
cooperation with the Secretary of HHS, to estab- 
lish and extend the provision of social services 
calculated to ensure permanent and proper homes 
for children. . . . It may be that certain pro- 
visions of Title IV-B do not impose obligations 
on the states, but rather '[speak] merely in pre- 
catory terms."' 

4For reasons not here relevant, the features of 427 treating 
dlspositlonal hearings were not considered by the court. 
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"Whether or not Congress intended only to set 
goals for the states in other provisions of TLtle 
IV-B, it is clear that in section [427(a)(2)(5)], 
Congress imposed the case review requirements of 
section [475(S)] as a condltlon to the states' 
receipt of [additional] federal funds . . . ." 
(550 F. Supp. at 349, 350.) 

The only language of section 475 possibly limltlng the 
obligatory terms of the act, observed the court, is that which 
provides that a state shall not be eligible, unless the state's 
case review system operates "to the satisfaction of the Secre- 
tary." The court explained that this phrase 

II 
. . . cannot be read to limit the existence or 

scope of the obligation imposed on the states. 
To interpret the phrase 'to the satisfaction of 
the Secretary' as transforming an otherwise clear 
obligation to comply with the requirements of 
section [475(5)-J into a mere duty to achieve 
whatever degree of conformity with those require- 
ments is needed to satisfy the Secretary would be 
contrary to the Congressional purpose. The leg- 
islative history of enactment of section [427(a) 
(2)(B)] makes clear that Congress meant to condi- 
tlon the receipt of supplemental funds on compli- 
ance with the requirements of sectlon [475(5)]." 

The court goes on to explain that the case review requirements 

. . are clearly defined. Unlike many statu- 
tory directives involving exercise of discretion 
for which specific expertise mdy be required, the 
case review requirements are sufficiently con- 
crete to be readily capable of enforcement by 
this court." 

The extent of the case review requirements are listed in the 
court's order and include all those elements listed In the act 
pertaining to "case plans" and "periodic reviews." In total, 
the court required each of the 15 elements of section 427 that 
it considered. Although dispositional hearings, which include 
three additional elements, were not germane to its decision, we 
believe a necessary and obvious corollary of the court's deci- 
sion is that all elements related to a dispositional hearing are 
similarly mandatory and not withln the Secretary's discretion. 

In the Lynch decision, the court was examining, for the 
most part, the same case review system requirements against 
which we conducted our audit. The court, although it did not 
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have before it the "13 of 18" compliance review system estab- 
lished by HHS, in effect repudiates the HHS rationale upon which 
that review system is based. We find the court's analysis and 
conclusions persuasive. States may become eligible for addi- 
tional foster care funding under section 427 only after they 
have implemented each of the 18 elements of a case review system 
listed in the act. The discretion afforded the Secretary by the 
act does not permit him or her to provide incentive funding to 
states that fail to operate any 1 of the 18 elements of a case 
review system set forth in the act. 

HHS' response also argues that children are better served 
by allowing states to obtain section 427 incentive funds Mhile 
gradually increasing their level of performance in terms of the 
statutory elements. In this regard, it asserts that the penalty 
of a fund cutoff would be disproportionate to the failure to 
meet the requirements. The response illustrates this point by a 
hypothetical example in which a state's periodic case reviews 
were 1 day over the G-month statutory limit. 

We have several problems with these arguments. We assume 
HHS would agree that the children are best served by actually 
receiving as many of the protections specified in the statute as 
possible. HHS apparently believes that its gradual approach is 
the best way to achieve this objective. However, we believe the 
Congress has already made a judgment that states must meet all 
specified protections in order to qualify for any incentive 
funds. The Lynch decision supports this interpretation. 

The example cited by HHS is not relevant since it does not 
reflect how HHS' compliance policy actually operates. Rather 
than granting narrow waivers in exceptional circumstances (e.g., 
the case reviews are 1 day late), the HHS policy allows blanket 
and indiscriminate noncompliance with any five statutory pro- 
tections. 

Colorado was the only state to comment on this recommenda- 
tion. Colorado, like HHS, does not believe it is reasonable to 
expect states to fully implement section 427 If "fully imple- 
ment" means 100 percent at all levels of detail. (See app. V.) 
We agree. As discussed above, we do not believe that 100 per- 
cent of the cases in a state must meet all of the act's require- 
rnents. 

Dispositional hearings should occur 
after the case plan has been in effect 

HHS agreed that dispositional hearings are not intended to 
address a child's initial custody, but rather the child's future 
=tatus after the case plan has been in effect for a time. HI-IS 
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interpreted our proposed recommendation on dispositional hear- 
ings to require that it establish a minimum time period after 
placement before a dispositional hearing could be held. We did 
not intend to propose such a requirement and have clarified our 
recomlnendation. 

i%ine commented that it could not find support for our 
interpretation that the dispositional hearing was intended to be 
held after a child's case plan had been in effect for a reason- 
able period or was intended to serve as a catalyst for permanent 
placement. According to Maine, the original interpretation of 
the disposltlonal hearing seemed to require that no child remain 
ln foster care for any extended period without a judicial review 
of the placement. The state believes the continued disagreement 
over the interpretation of this requirement highlights the need 
for clear and consistent HHS Tuidance. (See app. VI.) Mary- 
land's comments indicate disagreement with our definition of 
dispositional hearings. (See app. VII.) 

The Congress required that dispositional hearings be held 
no later than 18 months after the original placement to aid 
states in making decisions regarding a foster child's long-term 
pLacement and to ensure the child does not become lost In the 
foster care system. The original court hearing committing the 
child to custody would not qualify as a dispositional hearing 
even if it occurred after the child had been placed in foster 
care because the child's long-term placement could not be deter- 
mined at that time. HHS agrees. 

‘Subsequent dispositional hearings should 
be held within specified periods 

While HHS agreed that subsequent dispositional hearings 
should be held within clearly established periods, it believes 
the periods should be established by the states. HHS' May 23, 
1953, program regulations require states to establish "reason- 
able, specific, time-limited periods" for conducting further 
dispositional hearings. This is in accordance with the adminis- 
tration's policy of minimal regulations and of allowing more 
state flexibility. 

Four of the seven states had not, at the time of our visit, 
establrshed specific periods within which subsequent disposi- 
tional hearings should be held, and one state required such 
hearings every 42 months. While at Least two of these states 
have changed their policies since our visit, we believe HHS 
needs to ensure that states hold subsequent hearings within a 
period it considers reasonable. States need to know what HHS 
considers "reasonable, specific, time-limited periods" in order 
to avord future misunderstandings. 
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All certified states should be reviewed 
in accordance with revised criteria 

HHS agreed with the proposal in our draft report that once 
the program regulations and compliance review guidelines have 
been revised, all certified states should be reviewed in accord- 
ance with the revised criteria. 

HHS should promptly recover 
funds from ineligible states 

HHS agreed with a proposed recommendation in our draft re- 
port that it promptly recover funds from states it found to be 
out of compliance with the section 427 requirements. HHS said 
it has taken steps to recover funds from states that have been 
found ineligible or have withdrawn their certifications and has 
instituted procedures to recover funds promptly in new cases. 
We have, therefore, withdrawn our proposed recommendation. 

The four states that commented on our draft report dis- 
agreed with our proposed recommendation. Colorado stated that 
in view of inadequate and inconsistent HHS guidance to states 
that certified in good faith and without final regulations in 
force, it would be unjust and inappropriate to take fiscal sanc- 
tions against states found ineligible based on new compliance 
criteria. (See app. V.) Maine suggested a moratorium on all 
adverse actions by HHS until it sets forth rules and regula- 
tions. (See app. VI.) Maryland believed that our proposed 
recommendation was a "punitive" and "non-constructive approach." 
(See app. VII.) Virginia commented that states should not be 
penalized for confusion created by HHS. (See app. VIII.) Three 
states suggested that instead of returning money, they be al- 
lowed to take corrective steps'that would bring them into com- 
pliance with the section 427 requirements. 

We agree that states and HHS should work together to iden- 
tify and correct weaknesses in their foster care programs. How- 
ever, the Congress intended that states that had successfully 
implemented the section 427 requirements be rewarded with addi- 
tional funds. We are not suggesting that HHS attempt recovery 
against any state that met the less stringent criteria, only 
that recoveries be sought from those states that may, upon 
future certification, be found not in compliance with the 
revised regulations. 
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RESULTS OF GAO'S REVIEW OF SEVEN __--yl I- I~---~------- 

APPEtdDIX I 

STATES' IMPLEMENTATION OF THE .___I_~-------------II_ 

SECTION 427 REQUIREMENTS ~----- -~-I-- ---- 

This appendix ?escribes the results of our review of each 
state's Eoster care policies and procedures and of case files in 
tMo Jurisdictions in each state during the first year of imple- 
menting the section 427 requirements. It shows that much con- 
fusion existed among the states about how to lmplelnent certain 
of these requirements. In the absence of specific guidance be- 
lng developed by HHS, we used the provisions of the act and its 
legislative history in revlewlng the states' performance in 
neetlng section 427 reyuir?rnents. 

APPROPRIATENESS AND llECESSITY ~------~ _-- -- -------- 
OF FOSTER CARE PLACEMENTS fJOT --------~ -I----- ~-- 
ALWAYS DETERMINED DURING -------1-- - - ----- 
STATE INVENTORIES _c_---- ---- 

Section 427(a)(l) of the Social Security Act requires 
states seeking foster care lncentlve funding to have 

"conducted an inventory of all children who have been 
in foster care under the responsibility of the State 
for a period of six months preceding the Inventory, 
and determined the appropriateness of, and necessity 
for, the current foster placement . . ." 

States were to determine the appropriateness and necessity of 
placements during the Inventory and to record tne determinations 
at the trme of the inventory. Two states in our review, Colo- 
rado and Utah, provrded written documentation that they had de- 
termined the appropriateness of, and necessity for, each foster 
care placement. Offlclals in the other states said they had 
made the appropriateness and necessity determinations, although 
they did not have documentation that we could use to verify they 
had made the requlr?d determinations. 

Colorado conducted its Inventory in accordance with the 
sectlon 427 prqvlslon5. The inventory showed that as of 
July 31, 1981, 2,396 of the foster care population of 4,598 had 
been in foster care longer than 6 months. The state also deter- 
mined and recorded the appropriateness of and nccesslty for each 
child's placement. 
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APPENDIX I APPENDIX I 

Maine officials believed routine semiannual caseworker re- 
views of all children in foster care satisfied the act's inven- 
tory requirement. In a letter to HHS, Maine's Director of the 
Bureau of Resource Development wrote that the reviews comply 
"with the Inventory clause through this mechanism, and that this 
periodic review precludes the necessity for separate, additional 
inventory of all cases.' To supplement the process, however, 
Maine generated a list of all foster care cases on October 1, 
1981, and, using that as a base, indicated the appropriateness 
and necessity of each current foster care placement. 

Because of HHS concerns about whether Maine's October 1, 
1981, inventory had provided a complete and accurate list of all 
children who had been In foster care for at least 6 months and 
concerns that it had not satisfied the appropriateness and 
necessity of placement requirements, Maine conducted a second 
inventory of children in foster care as of July 1, 1982. This 
second inventory was supposed to enable the state to determine 
which children had been in care for at least 6 months. While 
conducting the 1982 inventory, the state intended to require 
caseworkers and supervisors to indicate the appropriateness and 
necessity for each placement. 

According to Maryland officials, the state foster care 
system essentially shut down for 2 days while caseworkers corn- 
pleted inventory forms for all children in foster care, As of 
April 1981, 8,287 Maryland children were in foster care. The 
state certified to HHS on July 29, 1981, that it had conducted 
an inventory as well as to having met the other provisions of 
section 427(a). 

The inventory forms did not contain information about the 
appropriateness and necessity of each child's placement. 
Maryland officials said they determined the appropriateness and 
necessity of placements by analyzing aggregate placement data 
gathered during the inventory. The state also hired a contrac- 
tual staff from July 1982 through July 1983 to determine, among 
other things, the appropriateness and necessity of placements. 

South Carolina conducted its foster care inventory on 
July 30, 1981. Since foster care inventory data were maintained 
in the state's Foster Care Tracking System, the state printed 
the historical data base on each child from the system. As of 
July 30, 1982, 3,350 children were in foster care in South 
Carolina. 
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The state did not determlne the appropriateness and neces- 
sity of each child's placement at the time the inventory was 
conducted, According to a state official, caseworkers and their 
supervisors in each county addressed the appropriateness and 
necessity requirements when data were lnltially entered Into the 
tracking system. However, no specific Information on the inven- 
tory printout documents this determination. According to the 
state official, HHS had agreed that the state's method of deter- 
mining appropriateness and necessity of placement met the act's 
requirement. 

Tennessee also used the data already in the state's infor- 
matron system to conduct its inventory. The lnformatlon was 
printed and sent to local caseworkers and supervisors for re- 
view. According to a state official, these reviews served to 
verify the data in the system and to determine the appropriate- 
ness and necessity of each child's placement, although this 
determination was not documented at the state office or at the 
two counties we visited. 

Utah conducted its inventory in accordance with the act's 
requirements. The inventory, conducted on July 6, 1981, lndl- 
cated that 925 Utah children were in foster care, For all these 
children, caseworkers completed review forms that contained in- 
formation on the appropriateness and necessity of each child's 
foster care placement. Caseworkers were also asked to describe 
the services necessary to achieve the goal that had been estab- 
lished for the child. 

Virginia generated a special report from its automated 
foster care information system which showed that 8,183 children 
were in foster care as of June 30, 1981. The report contained 
case names, caseworker numbers, placement types, goals, birth- 
dates, current custody dates, and supervisory review dates. 
According to officials in the two Virginia localities we 
visited, the state did not ask the localities to determine the 
appropriateness and necessity of each child's placement when the 
state conducted its inventory. State officials, however, told 
us that a July 29, 1981, dlrectlve to localltles required each 
child entering foster care after July 31, 1981, to have an ad- 
ministrative review at least every 6 months tr determine, among 
other things, the continuing need for and app, 2riateness of the 
placement, This directive does not cover children who were in 
foster care for at least 6 months preceding the date of the 
Inventory as required by the act. 
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STATEWIDE INFORMATION SYSTEMS ~--- 
?%%E=LYtiEET THE ACT'S REQUIREMENTS PP. --- 

At the time a state certified that it met the reyulrements 
of section 427(a), rt was supposed to have a statewide Informa- 
tion system, as defined by section 427(a)(2)(A), from which the 
status, demographic characteristics, location, and placement 
goals for each child who had been in foster care within the 
preceding 12 months could readily be detertnined. All seven 
states' lnformatlon systems contained all of the information 
required by the act. Except for Maryland, the information ln 
each state's system was readily available at the state office. 
In Maryland the redulred information was avallable at local 
offices. Five of the states had automated information systems, 
Maine had a partially automated system, and Maryland was 
developing an automated system. 

In Maryland local social services departments did not sub- 
mlt information to the state, but were responsible for assuring 
that the required information was centrally located within the 
local department. Since information on foster care was not con- 
solidated at the state office, the state had to request needed 
lnformatlon from local departments. In the first stage of de- 
veloping its automated system, Maryland ldentlfied information 
for all individuals receiving social services, including foster 
care, and computerized this inEormation in a master file. In 
the second stage the system will contain informatlon relating 
specifically to child welfare. 

Maine's Information system contained all of the information 
required by section 427(a)(2)(A). The state operated an auto- 
mated Social Services Delivery System, which was a segment of a 
larger, computerized Management Information and Control System. 
The system provided a monthly list of children in the state's 
care and included, in addition to the section 427(a)(2)(A) in- 
formation, such information as the types of direct services pro- 
vided by caseworkers. Department officials expected that the 
system soon would also contain, among other things, 

--due dates for administrative case reviews and dates com- 
gleted; 

--the number, types, and locations of foster placements; 
and 

--results of -judicial reviews. 

tieanwhlle, such data were available manually, 
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The other five states had fully automated information sys- 
tems. Colorado's statewide information system generated a 
variety of reports, which, according to the director of the 
state's Division of Social Services, were generally used to 
(1) generate data the state needed In its dealings with the 
legislature and (2) obtain data on how counties were perform- 
ing. Each of Colorado's 63 counties submitted a quarterly 
standardized service report to the state. The form Included 
such information as 

--demographic data, 

--the child's legal status, 

--any impairments the child had, 

--the problem the caseworker was attempting to resolve, and 

--the services provided. 

South Carolina's automated Foster Care Tracking System, 
which began operating on July 1, 1980, contained the information 
required by the act, and the information was readily accessible 
to both state and county offices. The state's 46 county offices 
input data into the tracking system by computer terminal and had 
access to the cases they managed, while the state had access to 
data on all foster care cases. The state used the tracking sys- 
tem to determine caseload and permanency trends and to monitor 
case activity. The state sent various monthly reports to the 
county offices. 

On October 1, 1978, Tennessee implemented a statewide in- 
formation system that contained the act's required elements, 
All 95 Tennessee counties input data into the system. The 
information was readily accessible to state, regional, and 
county offices from numerous monthly, quarterly, and annual 
reports generated by the system. 

Utah automated its information system in 1973 and completed 
a redesign of the system as of May 1, 1982. The new information 
system produces quarterly individual district office reports as 
well as statewide summary reports for the state office. The 
reports are used to 

--prepare annual budgets and work programs, 

--monitor local foster care programs, and 

--provide management controls, 
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The information system tracked each child through the 
state's service delivery system. The information system con- 
tained a child's foster care placement history, including the 
number of placements the child had, the date the wrltten treat- 
ment plan was completed, and the date of each judicial hearing 
and administrative review. In addition, the system tracked the 
progress of each foster care case by service objectives, includ- 
ing the dates the ObJectives were set, the dates they were com- 
pleted, and the outcomes. 

Virginia's automated lnformatlon system contained all of 
the required information for each child in foster care. 
Virginia automated its reporting system when state legislation 
required the establishment and maintenance of a foster care 
tracking system In 1977. Under this foster care information 
system, the local social services agency completed an input 
document within 2 weeks of a child's commitment to a local 
agency. Quarterly updates were completed on all active foster 
care cases. The state used the information from the input 
documents to produce case management reports for each locality. 
These reports included such information as 

--a lrst of each worker's cases, 

--maintenance payment records, 

--review dates, and 

--characteristics of the children available for adoption. 

Virginia was replacing its foster care information system with a 
new system which will contain client demographics and program 
data for all state social services, Including foster care. 

NOT ALL STATE CASE REVIEW SYSTEMS 
COMPLIED WITH THE ACT 

Section 427(a)(2)(B) requires states to have, for each 
child in foster care, a case review system consisting of three 
elements: 

--a written case plan designed to achieve placement in the 
least restrictive (most family-like) setting, 

--reviews at least every 6 months of a child's status In 
foster care, and 
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--a dispositional hearing within 18 months of a child's 
original placement in foster care, and periodically 
thereafter, which determines the child's future status. 

Written case plans usually prepared --e-e -- 

The act requires that a written case plan contain at least: 

--A description of the type of home or lnstltutlon in which 
the child LS to be placed, Including a discussion oE the 
appropriateness of the placement and how the responsible 
agency plans to carry out the voluntary agreement entered 
into or the judicial determination made with respect to 
the child. 

--A plan for assuring that the child receives proper care 
and that services are provided to the parents, child, and 
foster parents in order to improve the conditions in the 
parents' home. The services proiiided should facilitate 
the child's return to his or her own home or the child's 
permanent placement. The case plan should address the 
child's needs while in foster care and include a discus- 
sion of the appropriateness of the services that the 
child has received under the plan. 

In our case file review, we determined whether written case 
plans contained all of these elements. The act's legislative 
history identified a case plan as an identifiable document or a 
series of related documents to which someone using the case file 
could easily refer to obtain the required information. 

Each jurisdiction we visited in five of the seven states 
prepared written case plans for foster children that satisfied 
the act's requirements. Two states, Maryland and Naine, did not 
prepare written case plans for foster children. To facilitate 
our work in Maryland, state officials directed the two locall- 
ties to prepare written case plans for the case files in our 
sample. At the time of our visit, no other cases ln the state 
had written case plans. The following table contains the re- 
sults of our case file review with respect to written case 
plans. 
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Colorado: 
Denver Co. 
Larimer Co. 

Plaine: 
Cumberland Co. 
Lincoln Co. 

Maryland:b 
Baltimore City 
Dorchester Co. 

South Carolina: 
Aiken Co. 
Greenville Co. 

Tennessee: 
Bradley Co. 
Davidson Co. 

Utah: 
Salt Lake Co. 
Weber Co. 

'Jlrginla: 
Richmond City 
Rockingham Co. 

Cases having 
written case 

Cases requiring plans meeting all 
written case plans ------- the act's requirementsa 

47 
47 

91 
37 

91 76 
51 46 

48 48 
80 79 

49 46 
79 78 

64 64 
36 36 

98 92 
57 55 

44 
47 

0 
0 

aIf a case plan was missing one of the elements required by the 
act, we did not consider it an acceptable case plan. Some of 
the case plans in our sample contained most, but not all, of 
the case plan's requsre elements. 

bBaltlmore City and Dorchester County officials had prepared 
written case plans for the files of those children in our 
sample. 

Case plans as defined by the states ranged from virtually a 
client's entire case file, which in our opinion 1s not what the 
act intended, to a concise, complete summary of the important 
elements of a child's case. At least three states--Colorado, 
South Carolina, and Vlrglnia-- submitted the written case plans 
to courts or admlnlstratlve review panels for use In the 
perlodlc reviews required by the act. 

As of flay 1982, Maryland had not implemented a system to 
prepare case plans for foster children. According to state 
officials, shortly after we completed our audit work in Mary- 
land, a case plan form was put In use statewlde. 
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In Maine, caseworkers did not prepare separate written case 
plans; instead the plan elements were included in the case- 
worker's permanent, ongoing narrative describing the case. 
Maine officials disagreed with our interpretation based on the 
act's legislative history that a wrltten case plan must be a 
separately Identifiable document. According to the state's 
letter commenting on our draft report, Maine has now establlshed 
such a separate document. 

Colorado required that written case plans be separate, 
identifiable documents. The plans took the form of written 
narratives which caseworkers could submit to the local courts 
every 6 months for review. The state required the plans to 

--describe the type of faclllty In whzch a child is placed 
and Iustify the appropriateness of the placement, 

--set goals and describe significant transactions involving 
the child, 

--discuss the circumstances that necessitated the placement 
and the improvements needed for the child to return to 
his or her home, and 

--describe the services to be provided to the child or the 
parents. 

In South Carolina caseworkers were required to develop case 
plans for all children in foster care. The written case plan 
was a standard form which was updated every 6 months and used Ln 
the periodic reviews. 

Tennessee policy required caseworkers to prepare wrltten 
case plans for each child in foster care. The state developed 
comprehensive guidelines for developing plans and working with 
children and parents to accomplish goals. 

Utah required each child in the state's custody to have a 
written case plan. Caseworkers were required to prepare the 
plans within 60 days of the foster care placement. Each plan 
covered a 3- to 6-month period. The plan identified oblectives 
and tasks for the parents to achieve related to the goal of per- 
manency for the child. It also included steps to be taken iE 
goals were not completed as outlined. 

Virginia foster care policy required a written case plan 
for each child in custody. Caseworkers were required to prepare 
plans for each child within 60 days of the child entering care. 
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The agency was supposed to submit the plan to the court, whrch 
in turn would send the plan to the 

--attorney for the child, 

--the child's parents, and 

--any other persons whom the court deemed to have a proper 
interest. 

Periodic reviews not alwxs conducted --a--------- a--- -a---- 

The act requires states to review the status of children in 
foster care at least every 6 months to determine, among other 
things, 

--the continuing necessity for and appropriateness of each 
placement, 

--the extent of compliance with the case plan, and 

--the extent of progress made toward alleviating or mlti- 
gating the causes necessitating placement in foster care. 

The periodic review can be by either a court or an adminis- 
trative panel. The act defines an administrative review as a 

"review open to the participation of the parents of 
the child, conducted by a panel of appropriate per- 
sons at least one of whom is not responsible for the 
case management of, or the dellvery of services to, 
either the child or the parents who are the subject of 
the review." 

In our case file review, our criteria required an accept- 
able periodic review to contain all applicable elements listed 
above. If an administratlve review panel conducted the review, 
the review had to be open to the parents and an Independent 
party had to be involved. 

The extent to which lurisdictions In our sample had imple- 
mented the periodic review requirements varied greatly, as 
rllustrated in the table below. 
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Colorado: 
Denver Co. 
Larlmer Co. 

Yalne: 
Cumberland Co. 
Lincoln Co. 

Naryland: 
Baltimore City 
Dorchester Co. 

South Carolina: 
Aiken Co. 
Greenville Co. 

Tennessee: 
Bradley JC~.~ 
Davidson Co. 

Utah: 
Salt Lake Co. 
Weber Co. 

Vlrginla: 
Richmond City 
Rockingham Co. 

Cases havsng periodic 
Cases requlrlnq reviews meeting all the 
periodic reviews act's ---- requlrementsa 

43 31 
38 32 

88 12 
37 0 

74 14 
31 1 

37 31 
69 42 

76 25 

58 53 
29 20 

85 3 
42 3 

aTo be considered acceptable, a perlodlc review had to be con- 
ducted at least every 6 months, include all of the determina- 
tlons required by the act, and be conducted by an appropriate 
court or administrative review panel. Administratlve reviews 
had to be open to the parents, and an independent party had to 
be involved In conducting the review. F4any of the cases in our 
sample contained some, but not all, of the periodic review's 
required elements. 

bin Bradley County we could not determine how many foster chil- 
dren received perlodlc reviews because the review documents had 
been backdated at approximately 6-month intervals to as far 
back as December 1980. 

The seven states had developed various systems to perlodi- 
tally review cases In accordance with section 427. Three 
states-- Colorado, South Carolina, and Utah--conducted periodic 
reviews in accordance with the act 1n over 60 percent of the 
cases we reviewed. In the other states foster children received 
reviews meeting the act's requirements In less than one-third of 
the cases. 
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In Colorado, involuntarily placed children received court 
reviews--that is, court hearings --while voluntarily placed chil- 
dren received administrative reviews. Agency staff not con- 
nected with the case served as the "outside" review panel member 
for the administrative reviews. Occasionally, though, some 
children did not receive periodic reviews in accordance with the 
act's requirements. There were two reasons for this. First, 
state policy rei\luired that, If the court Issued a decree vesting 
a child's legal custody in a county, the case was supposed to be 
reviewed by the courts no later than 3 months after the decree 
was issued and every 6 months thereafter as long as the county 
had custody. However, courts sometimes set review dates that 
were not within 6 months of the last review. Second, although 
the state certified compliance with section 427 on July 30, 
1981, the two counties we visited did not have mechanisms to 
review voluntary placement cases until early 1982. Court 
reviews were conducted only in involuntary placement cases. In 
early 1982 counties established review teams made up of agency 
staff to review voluntary placement cases. 

In 1974 South Carolina established a Children's Foster Care 
Review Board System, which functioned externally to the state 
Department of Social Services and which was supposed to review 
the cases of children who had been in care over 6 months and 
every 6 months thereafter. The system had 28 local review 
boards with five members each. Although most of the children 1r-1 
our sample were reviewed in accordance with the act, almost one- 
third of the cases, for various reasons, had not been reviewed 
or had been reviewed less frequently than every 6 months. 
Problems in scheduling reviews with local review boards were the 
most common reasons that reviews were delayed, 

Utah policy reyulred each child in the state's custody to 
be revlewed every 6 months by the Juvenile court, and our case 
review confirmed that this was generally done. However, accord- 
ing to both state and local officials, some juvenile court 
judges ordered annual reviews. 

As the table on page 41 indicates, the other four states 
conducted periodic reviews that met the act's requirements in 
less than one-third of the cases reviewed. 

According to a Ualne official, when the state certified 
complsance with sectlon 427 on July 29, 1981, periodic reviews 
meeting the act's requirements were held in only one of Maine's 
five regions. Some administrative reviews were held in other 
regions, but these did not comply with the act because the 

42 



APPENDIX I APPENDIX I 

parents were not routinely invited, an independent declslon- 
maker was not always present, and the reviews were not always 
conducted at least every 6 months. 

In June 1982, Maine implemented a statewide periodic review 
system, which the state believed would meet the act's require- 
ments. Each state regional office was responsible for conduct- 
lng the required 6-month reviews of all foster children and for 
fulfilling the requirements that an independent person not re- 
sponsible for the case participate and that the review be open 
to the parents. As of July 19, 1982, the cases of about 240 
children, or 15 percent of the state's foster care population, 
had been reviewed under the new system. According to a Vaine 
official, however, by June 1983 the state's perlodlc review sys- 
tem was fully operational and nearly every eligible child had 
had either an administrative or a judicial review. 

Maryland was implementing a Foster Care Review Board System 
establlshed by the Maryland General Assembly in 1978. The sys- 
tem requires citizen review boards to review the status of chil- 
dren in foster care at least every 6 months. Local agencies 
without review boards were supposed to have implemented an 
internal administrative review procedure that allowed for the 
child's parents to participate in the review process and for the 
presence of an independent party. A state official estimated 
that, of the approximately 6,200 children In foster care eli- 
gible for periodic reviews, 1,408 had been reviewed as of 
March 31, 1982, 7 months after the state certified its section 
427 eligibility. At that time, 16 review boards were operating, 
but they were able to review less than one-third of the children 
eligible for periodic reviews, Accprding to a state official, 
13 additional boards were operating by the end of 1982, and an 
additional 18 boards will be operating by June 1984. 

Dorchester County, Maryland, did not have a system to as- 
sure that either a court or an administrative panel reviewed 
the status of children in foster care at least every 6 months. 
According to the foster care supervisor, at the time of our 
visit the supervisor and the local director of social services 
periodically reviewed each foster care case. These reviews were 
informal, so no written records were kept. No outside person 
participated in the reviews, and the parents were not invited to 
attend. Court reviews were not held because, according to 
Dorchester County foster care officials, the local Judge would 
hear cases only if a change in the child's legal status was in- 
volved, and not lust to satisfy the act's periodic review re- 
quirement. According to the officials, at some time in the 
future a Foster Care Review Board was expected to be created in 
the county to conduct reviews. 
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According to Baltimore City foster care officials, they did 
not have enough boards to review all the city's foster children, 
although the city planned eventually to have enough boards to do 
so. Of the 74 cases we examined in which reviews should have 
occurred, only 14 had been reviewed in accordance with all the 
section 427 requirements. Twelve of these cases were reviewed 
by review boards and two by a court. 

A 1976 Tennessee law required local courts to appoint 
Foster Care Review Boards. As of January 1982, review boards 
had been established in 49 of 95 counties, accounting for about 
81 percent of the state's foster care population. By October 
1983, review boards had been established in 89 counties. Until 
July 1982, Tennessee policy required that reviews be conducted 
every 6 months during the child's first 18 months of foster 
care. After that, reviews were not required at regularly 
scheduled intervals. In July 1982 the state required that 
reviews be conducted at least every 6 months for as long as a 
child remains in foster care. 

Only 6 children included in our review of 127 case files in 
two Virginia localities visited had received periodic reviews in 
accordance with the act's requirements. Before July 31, 1981, 
state policy required local supervisors or agency directors to 
review quarterly the service plans of all children in care less 
than 1 year and of all children considered "high priority" for 
goal achievement (that IS, children who were likely to find a 
permanent placement) and to review semiannually the service 
plans of all other chrldren (except those in court-approved 
permanent foster care, who were reviewed annually). In addi- 
tion, all service plans were subject to annual court reviews 
unless the child had been returned home, placed for adoption, or 
placed in court-approved permanent foster care. The judicial 
reviews, when they occurred, made the determinations required by 
the act with respect to each child's case. However, the super- 
visory reviews did not meet the act's administrative review 
requirements in two ways. First, no "outside" persons were 
involved in the reviews, and second, caseworkers did not notify 
parents of their right to partlclpate in the reviews. 

Effective July 31, 1981, Virginia policy required periodic 
reviews to be held in accordance with the act's requirements. 
At the time of our visit In June and July 1982, the state had 
not implemented an adminlstrative panel review system that would 
satisfy the section 427 requirements. 

44 



APPENDIX I APPENDIX I 

aispositional hearings 
not generally held 

The law requires states to provide each child with a dis- 
posltional hearing no later than 18 months after the child's 
original placement and periodically thereafter during the 
child's stay in foster care. The hearing is intended to 
determine the child's future status--for example, whether the 
child should be returned to the parents or be placed for 
adoption. The hearing can be conducted either by a court or by 
an administrative body appointed or approved by the court. 

As shown in the followinq table, two of the seven 
states-- Colorado and Utah--consistently 
dispositional hearings. 

Cases 
requiring 

dispositional 
hearings 

Colorado: 
Denver Co. 
Larimer Co. 

Maine: 
Cumberland Co. 
Lincoln Co. 

Maryland: 
Baltimore City 
Dorchester Co. 

South Carolina: 
Aiken Co. 
Greenville Co. 

Tennessee: 
Bradley Co. 
Davidson Co. 

Utah: 
Salt Lake Co. 
Weber Co. 

Virginia: 
Richmond City 
Rockingham Co. 

43 
39 

87 
35 

91 
41 

23 
55 

40 
74 

64 
36 

87 
41 

provided the required 

Cases having 
dispositional hearings 
meeting all the act's 

requlrementsa 

36 
36 

22 
3 

0 
0 

4 
16 

11 
43 

64 
35 

0 
0 

aTo be considered acceptable, a dispositional hearing had to 
occur no later than 18 months after a child's original place- 
ment in foster care, make all of the determinations required by 
the act, and be conducted by an appropriate administrative body 
or court. If state law or policy specified how frequently 
subsequent dlsposltlonal hearlnqs were to be held, we deter- 
mined if states were meeting their own criteria for holding 
these hearings, since the federal law does not specify how 
frequently subsequent hearlnqs should be held. 
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Four states--Maine, Maryland, South Carolina, and 
Virginia-- considered a child's orlginal foster care commitment 
hearing to be a dispositional hearing satisfying the act's re- 
quirements. We do not. We believe the dispositional hearing 
requirement was intended to strengthen one of the prime weak- 
nesses that the Congress found in the foster care system before 
1980-- that a child entering the foster care system and remaining 
in it for even a few months is likely to become lost in the 
system. The 18-month time limitation was enacted to encourage 
states to make decisions regarding a foster child's long-term 
placement and to ensure that the child does not become lost in 
the system. Thus, the Congress intended the dispositional hear- 
ing to serve as a catalyst to find permanent placement for chil- 
dren who had been in foster care for a substantial time, The 
original court hearing committing the child to custody would not 
qualify even if it occurred after the child had been placed in 
foster care because the child's long-term placement would not 
have been determined at the hearing. 

Other problems concerned what categories of children were 
required to receive dispositional hearings and how frequently 
"periodic" dispositional hearings had to be held. Also, some 
states had difficulty scheduling dispositional hearings with 
their court systems. 

Maine officials disagreed with our definition of a disposi- 
tional hearing. According to their interpretation, the court 
hearing granting the state custody of a child qualified as the 
dispositional hearing. Children usually entered the state's 
temporary custody under a protective order granted by the court. 
The next court hearing, typically within 90 days of the first 
hearing, usually resulted in the state receiving "permanent" 
custody of the child. The state defined this second hearing as 
a dispositional hearing. According to state officials, using 
the state's definition would have resulted In Maine fully com- 
plying with the dispositional hearing requirement. In our view, 
the act requires the child's future status to be determined at 
some point other than shortly after the child entered care in 
order that the court may have a sufficient record to address the 
statutory elements of a dispositional hearing--for example, 
whether the child should be placed for adoption or continued 
permanently in foster care. Thus, Maine did not have a system 
to provide dispositional hearings to foster children within 
18 months of their original placement. 
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Maryland was not prov idlnq dlspos itional hearings to foster 
children. According to state officials, when the state certl- 
fled to section 427, lt believed that the child's original com- 
mitment hearing constituted the dlspositlonal hearing. At the 
time of our visit, Maryland was deciding how to set up a system 
to provide dispositional hearings followinq the oriqlnal commit- 
ment hearing. 

South Carolina also interpreted the first full hearing 
after placement of a child to meet the dispositional hearing 
requirement, even If this hearing occurred shortly after a child 
entered foster care. If a child entered care through an emer- 
gency order of the local court, for example, the state galned 
protective custody of the child pending a court hearing involv- 
lng interested parties. According to state law, this hearing 
had to occur within 30 days of the child's placement sn cmer- 
qency protective custody. The state considered this to be a 
dispositional hearing, reqardless of how soon after the place- 
ment it occurred. 

In Tennessee and Colorado certain categories of children 
were excluded from dispositional hearlnqs. In Tennessee dis- 
positional hearlnqs were supposed to be conducted either by 
Foster Care Review Boards, which were external to the state's 
social services system, or by the local courts. For the sampled 
cases., the hearings frequently were not held. Until July 15, 
1982, state policy did not require external reviews for certain 
categories of cases, including voluntary placements and cases in 
which the state had received full quardianshlp of the child. As 
of July 15, 1982, Tennessee exempted only those children placed 
for adoption, placed in court-approved permanent foster care, or 
returned to the physical custody of their parents. 

Colorado did not hold dlspositronal hearings for develop- 
mentally disabled 1 children and for children voluntarily placed 
in foster care. Colorado law excluded developmentally disabled 
children from court reviews. None of the five developmentally 
disabled children in our sample had dispositional hearings. In 

1Developmental dlsabilitles describe a specific group of handi- 
capplng condltlons, including mental retardation, cerebral 
palsy, epilepsy, autism, and severe dyslexia. To be considered 
developmentally disabled, a person's disability must 

--have originated before age 18, 
--be expected to continue indefinltely, and 
--represent a 3ubstantial handicap to his or her ability 

to function normally in society. 
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voluntary placement cases, counties must file petitions for a 
review of the need for placement within 90 days of the child 
entering foster care. In four cases the courts did not act on 
these petitlons and schedule dispositional hearings. 

The act does not specify how frequently periodic disposl- 
tional hearings must occur, and state requirements for periodic 
dispositional hearings varied widely. For example, at the time 
of our visit: 

--Colorado required dispositional hearings for all but 
developmentally disabled children every 6 months. 

--Maine required dispositional hearings every 3-l/2 years. 
Effective September 1983, however, state law requires 
dispositional hearings every 24 months after the rnltial 
hearing. 

--Maryland had not established time limits for children to 
periodically appear before a court after the first 
18 months in care. In a December 13, 1983, letter to us, 
Maryland said that recently revised court rules and 
procedures require a subsequent dispositional hearing no 
later than 18 months after the initial hearing. 

--South Carolina was in the process of developing a policy 
to require dispositional hearings every 12 months, 

--Tennessee had not developed a policy for periodically 
holding dispositional hearings. 

--Utah required disposltlonal hearings to be held every 
18 months, 

--Virginia law stated that hearings should be held periodi- 
cally after the first hearing or after an interested 
party had petitioned for a hearing. 

Foster care officials in Maryland and South Carolina told 
us that some courts were generally unwilling to add dispose- 
tional hearings to their workload. Also, as discussed earlier, 
Colorado had difficulty scheduling dispositional hearings with 
its court system for some voluntary placement cases, 

PREPLACEMENT PREVENTIVE SERVICES 

Five of the seven states we visited, In addition to certi- 
fying to section 427(a), also certified their compliance with 
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section 427(b). Complying with section 427(b) by Implementing 
the section 427(a) requirements and 'a preplacement preventive 
service program designed to help children remain with their 
families" allows a state to spend title IV-E funds for mainte- 
nance payments for children removed from their homes pursuant to 
voluntary placement agreements (section 472(d)). States that 
have not certified to section 427(b) can spend title IV-E money 
only on children who have entered foster care as a result of a 
judicial determination. The act does not specify which services 
should be included in a preplacement preventive service program, 
but the states we visited included a wide range of services in 
their programs. 

For its preplacement preventive service program, Maine tar- 
geted distinct groups and decided the types of services each 
group needed. Under this client-oriented approach, neglected 
and abused children received first priority. Services supplied 
by private service providers included homemaker, nutrition, 
transportation, mental health, and family planning services. 
Caseworkers provided such services as individual or family coun- 
seling and case planning. 

South Carolina's preplacement preventive services were 
provided through three programs: 

--The Living Skills Development program is intended to 
strengthen daily living and coping skills by providing 
counseling, education, or training to prevent abuse, 
neglect, exploitation, and individual/family dysfunction. 

--The Children, Youth, and Famil 
intended to proT=ndividua 

Counseling program is 
+-- or-group counseling in a 

community-based setting to families with children or to 
children or youths alone who need assrstance in dealing 
with physical/mental illness, alcohol/drug abuse, 
emotional/family instability, or behavioral problems. 

--The Socialization and Developmental Services for Children 
program is intended to provide a structured program of 
activities that enhance social, physical, and emotional 
development and to prevent isolation and delinquent 
behavior patterns, 

South Carolina was developing a policy and procedures manual for 
delivering preplacement services. The state conducted program 
reviews of counties and service providers to assure such serv- 
ices were delivered. The program reviews included sampling 
cases to determine if and how often preplacement preventive 
services were provided. 
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Tennessee had a preplacement program designed to keep chil- 
dren from entering foster care. Tennessee's program included 
counseling by caseworkers and three basic contracted services-- 
day care, homemaker, and mental health counseling. These 
services were provided either by the state or by private con- 
tractors. 

According to a Utah foster care official, the sum of social 
services provided by the state's various social service programs 
represented the state's preplacement preventive service program. 
Utah expected caseworkers to make every effort to keep children 
in their natural homes and out of foster care by promptly iden- 
tifying and delivering needed services. According to state 
officials, preventive services included protective services for 
children, health-related support servrces, and home management 
services. The purpose of the protective services for children 
program was to provide protection to children who were found to 
be in danger of, or subject to, abuse, neglect, or exploitation. 
If a child was reported to be In Immediate danger, state policy 
required that an investigation be initiated withln 1 hour of 
receiving the report. All other reports were to be responded to 
wlthln 2 working days. 

Each of the Utah counties we visited used teams of social 
workers to provide preplacemcnt preventlvo services. One dis- 
trict office in Salt Lake County, for example, had a team con- 
sisting of 

--two protective service Intake workers, 

--one protective service supervlslon worker, 

--two foster care workers, 

--one permanency planning worker, and 

--two social workers responsible for family functioning 
services. 

For its preplacement preventive service program, Virginia 
was combining Its foster care and protective service programs 
into one bureau. The protective service program, which had as 
its primary goal the protection of children from physical and 
mental abuse, was the largest part of the state's preventive 
service program; other preventive services included counseling, 
day care, and transportation. In Richmond, preplacement pre- 
ventive services were provided by several units. The High 
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Priority/Prevention Units handled some cases in which case- 
workers tried to keep together families in which there was a 
high risk of a child entering foster care. Other units provided 
preventive services to families receiving Aid to Families with 
Dependent Children. The city also had protective service units. 

STATES' EFFORTS TO EMPHASIZE PERMANENCY 

Permanency is a key feature emphasized throughout Public 
Law 96-272. During our review of the implementation and 
operation of section 427 requirements, we noted that all seven 
states had taken steps to reunite children with their families 
or to facilitate adoption or other permanent placements for 
children who could not return home. In general the states had 
passed legislation, adopted policies and procedures, and 
provided training directed at achieving permanency for children 
in foster care. 

Colorado 

In March 1981 the Colorado State Board of Social Services, 
recognizing the need for a uniform statement to be disseminated 
statewide reflecting a commitment to permanency for children, 
approved a resolution that defined permanency as a way of view- 
ing and organizing all child welfare activities to ensure that 
every child will have a satisfying permanent home within the 
shortest possible time. The resolution states that (1) all 
children are entitled to a stable, continuing, nurturing rela- 
tionship with a parenting person, (2) this relationship should 
be provided by the child's biological parents whenever possible, 
(3) appropriate services should be provided to enable children 
to remain in their own home, and (4) when children must be 
placed temporarily away from their families, services should be 
provided to strengthen family fur tioning in order to reduce the 
time in placement. The resolution, in part, called for state 
and county departments of social services to (1) develop pro- 
grams that could prevent and remedy problems that might other- 
wise result in placement, (2) thoroughly evaluate a child's 
emotional and developmental status and needs as part of the 
planning and placement process, (3) have parents, foster 
parents, and children be active participants in the planning 
process, (4) have a case review system at state and county 
levels to ensure appropriate, ongoing planning for each child, 
and (5) conduct training essential to the development of high- 
quality services for carrying out the philosophy of permanency, 

The dlrector, Division of Social Services, told us that the 
state views permanency planning as a process rather than a 
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service--a process that can use any of the services provided by 
the state. In regard to training the staff of county depart- 
ments of social services, the state had conducted 10 training 
sessions that had permanency content between October 1981 and 
July 1982. 

Maine -- 

The Department of Human Services' permanency efforts empha- 
sized institutionalizing permanency by implementing adoption and 
family reunification policies. These policies delineated stan- 
dards of casework practices and procedures that were to be fol- 
lowed when either developing permanency plans or securing per- 
manent placements for children coming into or already in the 
department's care. 

The department used several methods to make sure case- 
workers complied with permanency policies. For example, case 
reviewers in each reglonal office were made responsible for as- 
suring that each case file addressed permanency. Also, case- 
worker supervisors, as part of their routine duties, were to 
monitor casework practices to assure compliance with the depart- 
ment's policies. 

The department had provided permanency training and technl- 
cal assistance for caseworkers, their supervisors, and staff 
from private service providers through several worksho& as well 
as courses conducted in each regional office. Data were not 
available to indicate how effective the department's permanency 
efforts had been. 

Maryland 

Officials told us the state had taken several steps toward 
focusing its services on permanency. When Public Law 96-272 was 
passed, an ad hoc child welfare group, made up of representa- 
tives of several child advocacy organizations, was formed to en- 
sure that Public Law 96-272 funds were spent for the intended 
purposes. In addition, the state hired a consultant to develop 
a management improvement plan for its foster care program and 
evaluate local social services departments. As a result of this 
undertaking, (1) a foster care program manual was drafted, (2) 
revisions to the Maryland foster care regulations to stress per- 
manency were proposed, and (3) statewide foster care training 
packages were issued for everyone responsible for placing chll- 
dren or supervising placement. The 3-day training program 
stressed permanency and was to be offered in each county. 
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Other steps the state had taken to focus its program on 
permanency included approving a case plan format that included a 
current permanency plan and creating boards to periodically 
review the cases of children in foster care. Data were not 
available for measuring the success of Maryland's permanency 
efforts. 

South Carolina 

South Carolina has taken a number of steps over the past 
few years to refocus Its efforts on permanency. Department of 
Social Services officials told us that the program philosophy 
had changed from one of primarily having the caseworker deter- 
mine a child's future to one of team decisionmaking, with em- 
phases on reuniting children with their natural parents or plac- 
ing them for adoptlon. These officials also told us that the 
state had (1) revised the Department of Social Services policy 
and procedures manual to emphasize permanency, (2) established a 
Foster Care Review Board System to review cases every 6 months 
to determlne If case plans adequately addressed permanency, 
(3) developed training programs for caseworkers, and (4) empha- 
sized adoption for children of all ages, 

Data were not available for determining the effectiveness 
of the state's permanency efforts; however, the Foster Care Re- 
view Board System's report for its calendar year 1980 review 
activities (the latest data available) showed that 1,110 of the 
3,545 children revlewed left foster care. Of these 1,110 
children 

--497 were returned home, ' 

--304 were placed with an adoptive family, 

--lo5 were permanently placed, 

--137 reached the age of majority, and 

--67 left foster care for miscellaneous reasons. 

The system's report also noted that the average length of 
stay in foster care for the children it reviewed had decreased 
by about 8.5 months from 1977 to 1980. The system's director 
attributed this decrease to the strong role the board had played 
in permanency, 
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Tennessee 

An official of the Department of Human Services said that 
over the past few years, the department had been revamping its 
program policies, quidelines, and training to emphasize perma- 
nency. This official noted that the state had enacted leqisla- 
tion to aid in its permanency efforts. Specific actions taken 
in Tennessee to encourage permanency included 

--establlshinq a subsidized adoption program, 

--entering into specialized adoption contracts to develop 
adoptive placements for special needs children, 

--revising and reorganrzlng the social services manual to 
clarify policies and procedures and emphasize the perma- 
nency requirements in Public Law 96-272, 

--conducting trarnrng sessions and seminars on revised 
permanency procedures, 

--enactIng legislation establishing court-appointed Foster 
Care Review Boards to periodically review cases, and 

--establishing a Children's Services Commission to serve as 
a child advocacy group and help implement the Foster Care 
Review Board System. 

The department official also said that there had been a general 
change in casework philosophy during the last few years to em- 
phasize getting children out of the foster care system. Accord- 
ing to the official, the enactment of Public Law 96-272 gave 
impetus to this change. 

The Department of Human Services had annual reports show- 
ing, for the state's fiscal year (July l-June 301, how many 
children were in foster care, how many were removed from care, 
and why they were removed. The table below shows these data for 
the 3 fiscal years for which reports were available. 
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Fiscal year ended June 30 
1980 1981 1982 

Children in care during 
period 

Children removed from care 
Reason removed: 

Returned home 
Placed with relatives 
Placed for adoption 
Placed in institutions 
Self-supporting or married 
Reached ma)ority 
Other 

5,756 5,895 s,69a 
1,896 2,208 2,037 

833 910 908 
191 230 267 
321 362 399 

43 22 19 
62 62 57 
66 129 139 

380 493 248 

Utah 

The Department of Social Services considered permanency a 
major focus of its program for services to children and required 
that all efforts be made to limit the length of time a child 
spends in foster care. Specifically the state policy on 
permanency required: 

--Within 30 days of placement in foster care, the case- 
worker and the family shall develop an initial treatment 
plan which shall be considered the first step in a per- 
manent plan. 

--A detailed, written plan for permanency shall be com- 
pleted no later than 60 days after placement in foster 
care. 

--The plan must include parents and child, including goals 
that must be achieved and the consequences of failure to 
achieve these goals. 

--Caseworkers must focus on services to natural parents. 

Speclflc instructions In the foster care manual state that 
(1) generally, no child should be in foster care more than 
12 months, as placements longer than this often result in the 
child's being lost; (2) Immediately upon placement caseworkers 
must begin to work with the natural parents toward the goal of 
returning the child home; and (3) a detailed written treatment 
plan for permanency must be completed no later than 60 days 
after foster placement-- the time limit for the plan must gener- 
ally be 3 months and no more than 6 months; the plan must be 
signed by the parents, the caseworker, and where necessary, the 
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child; and the plan must be viewed as a flexible document that 
can be revised when necessary. 

The state required social service workers to identify in 
their initial treatment plans and subsequent perm?lent plans the 
services needed to prepare the parents and child -sr the child's 
return. These services could include marriage counseling, In- 
dividual and group therapy, supportive casework services, traln- 
Ing in child rearing, homemaking services, day care, medlcal 
care, and psychiatric treatment. 

Utah conducted two training workshops on permanency during 
1981-82 for caseworkers and their supervisors. The state did 
not have any statistics readily available on how many children 
had been returned to their families or how many children had 
been placed either In adoption or in legal guardianship before 
the passage of Public Law 96-272. However, a Department of 
Social Services official told us that the number of children In 
foster care had decreased from about 1,400 In July 1978 to about 
955 in April 1982. 

Virginia 

Virginia began focusing on permanency In 1977, with the en- 
actment of state foster care legislation which required: 

--Selection of a permanency goal for each child, e.g., 
return home or adoption. 

--An assessment process within 60 days of a child's 
placement to ldentlfy problems and oblectives in each 
case. 

--Development of a service plan. 

--Quarterly supervisory reviews for children in care less 
than 1 year and semiannual reviews for the others. 

--Judicial reviews to occur within 60 days of placement and 
annually thereafter. 

--The setting of prlorlties for foster children, especially 
focusing on getting children who have been in care a 
short time out of fo,:er care. 

Virginia had conducted permanency tralnlng and issued a 1980 
permanency handbook to supplement the state law. The state also 
had an adoption subsidy program which, according to Division of 
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Social Services officials, has resulted in many adoptions. This 
program is designed to facilitate the adoption of children with 
special needs. To further encourage adoptions the state created 
the Adoption Resource Exchange of Vlrglnia, a statewide register 
of children who have been awaitlng adoption for more than 90 
days. A child's chances for adoption are greatly increased when 
his or her availabllity is known statewlde as opposed to county- 
wide. Another method the state used to encourage adoptlon 1s a 
weekly televised public service announcement "Wednesday's 
Child," which features a special needs child each week. 

Divlslon of Social Services officials told us the state's 
foster care population had dropped from 11,303 on June 30, 
1976, to 8,183 on June 30, 1981. 
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SECTION 427(a)12)(B)'S EIGHTEEN ELEMENTS - 

AS IDENTIFIED BY HHS .A--- II- 

CASE PLAN 

A. THE WRITTEN CASE PLAPl INCLUDES AT LEAST THE FOLLOWING: 

(1) A description of the type of home or institution in 
which the child is to be placed. 

(2) A discussion of the appropriateness of the placement. 

(3) A plan designed to achieve placement in the least 
restrictive (most family-like) setting available con- 
sistent with the child's best interests and special 
needs. 

(4) A plan designed to achieve placement in close proximity 
to the parent's home consistent with the child's best 
interests and special needs. 

(5) A discussion of how the responsible agency plans to 
carry out the judicial determination made with respect 
to the child. 

(6) A plan for assuring that the child receives proper 
care. 

(7) A plan for assuring that services are provided to the 
child and parents to improve the conditions in the 
parents' home and facilitate return of the child home 
or other permanent placement of the child. 

(8) A plan for assuring that services are provla?d to the 
child and foster parents to address the needs of the 
child while In foster care. 

(9) A discussion of the appropriateness of the services 
that have been provided the child under the plan. 
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PERIODIC REVIEW 

B. THE STATUS OF EACH CHILD IS REVIEWED PERIODICALLY BUT NO 
LESS FREQUENTLY THAN EVERY 6 MONTHS BY EITHER A COURT OR 
AN ADMINISTRATIVE REVIEW: 

(10) To determine the continuing necessity for and appro- 
priateness of the placement. 

(11) To determine the extent of compliance with the case 
plan. 

(12) To determine the extent of progress made toward 
alleviatlnq or mitigating the causes necessitating the 
placement in foster care. 

(13) To project a likely date by which the child may be 
returned home or placed for adoption or legal 
guardianship. 

(14) If the periodic review was an administrative review, 
the review was open to the child's parents. 

(15) If the periodic review was an administrative review, 
it was conducted by a panel of appropriate persons at 
least one of whom is not responsible for the case man- 
agement of, or the delivery of services to, either the 
child or the parents who are the subject of the 
review. 
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DISPOSITIONAL HEARING_ 

c. A DISPOSITIONAL HEARING TO DETERMINE THE FUTURE STATUS OF 
THE CHILD IS TO BE HELD IN ACCORDANCE WITH SECTION 
475(5)(C) NO LATER THAN 18 MONTHS AFTER ORIGINAL PLACEMENT 
AND PERIODICALLY THEREAFTER: 

(16) The parents were to have been notified concerning 
the agency's intent to petition the court to remove 
the child from the home, 

(17) The parents were to have been notified of any changes 
in the child's placement, 

(18) The parents were to have been notified of any changes 
affecting visltatlon rights. 
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State -- 

Arizona 
Arkansas 

* Colorado 
Connecticut 
Illinois 
Iowa 
Kansas 
Kentucky 

* Maine 
* Maryland 

Massachusetts 
Michigan 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
New Jersey 
New York 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Puerto Rico 
Rhode Island 

* South Carolina 
South Dakota 

* Tennessee 
* Utah 

Vermont 
* Virginia 

Washington 
West Virginia 
Wyoming 

HHS SECTION 427 COMPLIANCE REVIEW --1 -I- 

RESULTS FOR FISCAL YEAR 1981 _I-- 

Results 

Substantial 
Conditional 
Substantial 
Conditional 
Substantial 
Substantial 
Substantial 
Substantial 
Withdrew certification 
Conditional 
Withdrew certification 
Decision withheld 
Withdrew certification 
Substantial 
Conditional 
Withdrew certification 
Withdrew certification 
Substantial 
Substantial 
Substantial 
Ineligible 
Substantial 
Substantial 
Ineligible 
Ineligible 
Substantial 
Substantial 
Conditional 
Substantial 
Ineligible 
Conditional 
Substantial 
Conditional 
Substantial 

*Included in GAO's review. 
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DEPARTMENT OF HEALTH 8t HUMAN SERVICES Offwe of Inspector General 

Washmgton 0 C 20201 

JAN 5 l!?M 

Mr. Richard L. Fogel 
Director, Human Resources 

Dlvislon 
United States General 

Accounting Office 
Washington, D.C. 20548 

Dear Mr. Fogel: 

The Secretary asked that I respond to your request for our 
comments on your draft of a proposed report “Better Federal 
Program Administration Can Contribute to Improving State Foster 
Care Programs.” The enclosed comments represent the 
tentative posltion of the Department and are SubJect to 
reevaluation when the final version of this report is received. 

We appreciate the opportunity to comment on this draft report 
before its publication. 

Sincerely yours, 

Richard P. Kusserow 
Inspector General 

Enclosure 
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COMMENTS OF THE DEPARTMENT OF HEALTH AlJD HUMAN SERVICES 
ON THE GENERAL ACCOUI1TING OFFICE'S DRAFT REPORT "BETTER 

FEDERAL PROGRAM ADMINISTRATION CAN CONTRIBUTE TO IMPROVING 
STATE FOSTER CARE PROGRAMS" 

General Comments 

Overall, we find this to be an interesting draft report but 
limited In scope, utility and general application. As such, it 
may provide misleading information on both State and 
Departmental activities and accomplishments. 

We agree with aspects of the four recommendations. We have 
serious reservations, however, about the report's lack of 
timeliness and the methods applied to and the conclusions drawn 
from llmlted data. Specifically: 

0 GAO revlewed seven States' FY 1981 performance in 
implementing Sectlon 427 of the Social Security Act as 
amended by P.L. 96-272. FY 1981 was the first year of 
implementation of this complex new law. HHS' experience 
In the implementation of new legislation has shown that 
the initial year of implementation of any program 1s 
invariably atyplcal. 

0 GAO's two year delay in producing the report means that 
it is outdated and of limited usefulness in 1984 Ln 
indicating how States ztually have Implemented 
P.L. 96-272 to date. 

0 Of the seven States studled, one (Maine) withdrew its 
section 427 certification. Although it had rlithdrawn 
from HHS' compliance review, GAO chose to Include it in 
the study sample, thus, skewing the results of the study. 

0 GAO reviewed case records in two counties in each of the 
seven States but admits - "The two 3urisdlctions 
selected can be considered as a test of the State system 
but not as beinq representative of the entire state.” --- -- 
Under these circumstances findIngs are anecdotal only. 
(Page 6.) (Emphasis supplied.) 

0 GAO's narrow Interpretation of the law which requires 
100% compliance In all instances assures negative 
findings. Our experience with a variety of programs in 
the Department indicates that achieving 100% compliance 
in each individual case, In effect a 0% error rate, is 
operationally unworkable. 
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0 GAO’s narrow analysis and conclusions do not reflect the 
factual reality that, in FY 1981 and continuing into the 
present, overall States have made great progress in 
implementing the procedures and protections for children 
required by Public Law 96-272, including Section 427, 
and that they are continuing to do so, This progress in 
rmplementation, documented by several non-Departmental 
studies, is evidenced by the reduced number of children 
in foster care and the reduced amount of time children 
spend In foster care. (A fuller and more up-to-date 
picture of State :mplementation of P.L. 96-272 1s 
contained in the Department’s Report to Congress on this 
statute due to be released in the near future.) 

Our specific comments on each of the GAO recommendations is as 
follows: 

GAO Recommendat ion 

1. We recommend that the Secretary revise the program 
requlatlons to provide additional guidance to States as to 
what is required to implement section 427. At a minimum 
the regulations should require that: 

(a) the appropriateness of and necessity for a child’s 
current placement be recorded on the inventory; 

(b) the data in the statewide lnfornation system be 
available St a single location; 

(Cl case plans, periodic reviews, and dispositional 
hearings contain all the elements and make all the 
determinations required by the Act; 

(d) a dispositional hearing be other than court 
proceedings dealing with the custody or other issues 
related to the inltlal placement of the child and 
occur at a reasonable period after placement and 
after the case plan has been in effect; and 

W subsequent dlsposltional hearlnqs be held within a 
time period established by HHS. 

Department Comment 

HHS agrees that the Department should revise regulations for 
Section 427 and a draft Notice of Proposed Rulemaking (NPRM) is 
under review in the Department. However, we do not agree with 
GAO’s interpretation of the statute or their recommendations 
for specific provisions of the regulations. 
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On May 23, 1983 the Department published final rules 
implementing Public Law 96-272. Because of the speclficlty of 
the law and the Adminlstratlon’s policy of minimal regulatron, 
no rules governing compliance with sectlon 427 were publlshed. 
Initially, our intent was to base the sectlon 427 compliance 
reviews on reasonable State interpretation of the statute. 
However, in conducting the reviews, we found that the statute 
was not sufficiently clear in all Its aspects. The statutory 
requirements are complex, detailed, tine-specific and are 
scattered throughout both title IV-E and title IV-B of the 
Act. Therefore, the Department 1s currently developing a NPRM 
specifically addressing the requirements and safeguards of 
section 427. 

l-a The Department has considered an inventory valid lf 
the State has described the procedures used to verify 
that each child on the Inventory 1s or has been 1n 
care and that no children in care have been omitted. 
The law does not require a separate inventory form 
for each child on which determlnatlons of 
appropriateness and necessity for placement must be 
included. 

The Department belleves that States may opt to make 
these determinations at the time of the inventory, at 
the time the cnlld’s case plan is being developed, or 
at the time the first periodic review is conducted. 

l-b The basis for this recommendation LS discussed on 
page 34 of the report where GAG states that, except 
for Maryland, the information in each State’s system 
was readily avallable at the State office. 

The Department belleves that neither the law nor the 
legislative history requires or suggests that 
Congress Intended States to keep such centralized 
information. A statewide information system which 
maintains required information at the county level 
can indeed satisfy the requirements of section 
427(a)(2)(A) as long as the State can ‘readily 
determine’ the information. 

1-C The basis for this recommendation is illscussed on 
pages 15-16 where GAO questions the Department’s 
decision to determine a case record acceptable if all 
major safeguards and at least 13 of the 18 remaining 
requirements are met. GAO quotes a January 11, 1982 
memorandum from HHS’ Offlce of General Counsel (OGC) 
and interprets it to require that all 18 elements 
must be met. 
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Sectlon 427 provides that a State may be ellglble for 
certain foster care lncentlve payments rf, among 
other things, it “has Implemented and 1s operating to 
the satlsfactlon of the Secretary” certain systems - 
provldlng protections for children 111 foster care. 
(Emphasis added.) The Department has interpreted 
this statutory language to mean that it has 
discretion in determlnlng whether States are 
operating their systems to the Secretary’s 
satisfaction. 

In light of this discretion, the Department has 
establlshed a two-part compliance review to determlne 
States’ ellglblllty. The first part of the review 
determrnes whether States have fully implemented 
their systems and 1s called an admlnlstratlve 
procedures review. In this part of the review, the 
Department looks at the admlnlstratlve procedures a 
State has In place to implement the 18 protections 
specified In the statute. The Department considers a 
State to be In compliance with this part of the 
review only if it has fully Implemented 100% of the 
18 statutory protections. State administrative 
procedures must make all the statutory pcotectlons 
mandatory and must document each and every element of 
the case review system. 

If the Department finds that a State has fully 
implemented 100% of the 18 statutory protections, it 
then conducts the second part of the compliance 
review. This part 1s a review of the operational 
aspect of compliance through a case record survey. 
The Department has exercrsed its discretion in 
determlnlng whether States are operating their 
systems to the Secretary’s satisfaction by 
establishing acceptable levels of performance 
regarding the number of statutory protectrons whrch 
lndlvldual case records must contain and the number 
of satisfactory case records required for an 
acceptable State system. 

The Department believes that Its policy of 
determining compliance in a two-part review 1s fully 
consistent with the OGC memorandum discussed in the 
GAO Report. The Department views the following 
language in the OGC memorandum as support for its 
compliance policy: “Thus, the Secretary, once 
satisfied that 100% of the minimum requirements of 
section 427 . . . have been implemented, does have 
considerable dlscretlon in reviewing the operational 
aspects of individual State complrance.” (Emphasis 
added. ) 
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Based on the very real problems that must be worked 
out with State and local court systems rn some 
instances, and the fact that we are looklng at the 
first years of implementing a detailed and complex 
statute, we have concluded that some leeway is needed 
to assist States In operatlng their foster care 
programs. Otherwise, the penalty would be 
disproportionate to the failure to meet the 
requirements, e.g., a State loses all Its incentive 
funds because the child’s periodic review was 
conducted on May 16 instead of May 15 (i.e., was not 
conducted within 6 months) or the caseworker had 
neglected to include one of the nine items required 
as part of a child’s case plan. Therefore, we 
developed percentage levels and numerical standards 
that we believe are reasonable measures of 
operational compliance. It has been our intention to 
assist States in meeting statutory requirements in 
the initial years and to require increasingly higher 
levels of performance in later years. We belleve 
children will be better served by making available, 
whenever possible, the funds States need to improve 
their systems and provide these protections for 
children. 

l-d The Department believes that it should not establish 
a minimum time after placement before a dispositional 
hearing could be held, This would be too 
prescriptive on the States. Howeve r, we agree that 
the dispositional hearing is not Intended to address 
initial custody, but rather the future status of the 
child when the case plan has been in effect for a 
time. 

l-e The Department agrees that subsequent dispositional 
hearings should be held within clearly established 
periods. However, in accordance with the 
administration’s policy of minimal regulation and 
flexibility to the States, we believe the periods 
should be established by the State. Accordingly, the 
May 23, 1983 final regulations require States to 
establish “reasonable, specific, time-limited 
periods” for conducting further dispositional 
hearings. 

GAO Recommendation 

2. We recommend that compliance review guidelines 
conform to the provisions in the revised regulations 
and contain specific crrteria which HHS can use to 
e&sure that each State has fully implemented section 
427. 

67 



APPENDIX IV APPENDIX IV 

Department Comments 

HHS agrees. As noted, the Department has under 
development a NotIce of Proposed Rulemaking (NPRM). 
When published in final, these regulations will be 
the basrs for the po11cies, criteria and guidelines 
to be used in conducting sectron 427 reviews. 

3. GAO Recommendation 

We recommend that once the program regulations and 
the compliance review guidelines have been revised, 
all States certifying to section 427 must be revlewed 
in accordance with the revised crlterla. 

Department Comments 

HHS agrees. When the revised program regulations are 
final, from that time forward all States will be 
reviewed in accordance with the revised regulations 
and guldelines. 

4. GAO Recommendation 

We recommend that funds be recovered promptly from 
States that have certified they made the improvements 
specified in section 427 and are later found to be 
not in compliance witi] program requirements. 

Department Comments 

HHS agrees, and we have taken several steps to 
recover funds from Ineligible States. Two States 
withdrew their certifications for Fiscal Year 1981 or 
1982 and did not draw down funds sublect to 427 
eligxbillty. Therefore, no further action is needed 
regarding those States. Three other States that 
withdrew their certlflcatlons drew down some funds 
sublect to section 427 eligibility. We have sent 
letters to them requesting return of the funds. To 
date, one State has returned the funds. Follow-up 
letters have been sent to the two States that have 
not responded. In addition to those five States that 
withdrew their certification, two States were found 
inellglble, did not appeal the fIndings, and drew 
down funds sub]ect to section 427 ellgibilrty. We 
have sent them letters, requesting that they return 
the funds. One State has agreed to return the 
funds. A follow-up letter has been sent to the other 
State. 

68 



APPENDIX IV APPENDIX IV 

HHS has also lnstltuted procedures to collect the 
funds promptly in all new cases. The Department 1s 
routinely requesting States that have withdrawn their 
certlflcatlons to repay the funds awarded under the 
SectIon 427 authority wlthln 30 days. For States 
that have not wlthdrawn their certiflcatlons, the 
Commlssloner’s letter of final declslon Lnforming 
them of their lnellglb~llty now Includes a 
requlrenent that the funds be repald promptly. 
Should the State appeal the declslon to the Grant 
Appeals Board, collection of the funds ~111 be 
postponed until a declslon has been made. There has 
been one flnal Grant Appeals Board decision to date, 
which upheld the Commlssloner’s declslon that the 
State was lnellglble for section 427 funds. The 
Department has directed the State to repay the funds 
wlthln 30 days. 

t1HS 1s conslderlng developing a procedure 
that will require prompt offset to the grant 
award authority, for this and slrnllar 
programs, to recover such funds and 
appropriate Interest (1) when the State does 
not file an appeal or (2) Immediately after 
ttie appeal decision 1s rendered, in lieu of 
a State-lnitlated repayment. 

GAO note: Page references in this appendix have been changed 
to correspond to page numbers in the E nal report. 

69 



APPENDIX V APPENDIX V 

RICHARD D LAMM 
GOVERNOR 

DEPARTMENTOF SOCIALSERVICES 

1575 SHERMAN STREET 

DENVER i OLORADO 80203 
GEORGE s GOLDSTEIN Ph 0 

Erecu~~ve D~feclo~ 

December 9, 1983 

Hr. Richard L. Fogel, Director 
U.S. General Accounting Office 
Washington, D,C. 20548 

Dear Hr. Fogelm 

We have carefully reviewed the draft of your proposed report on Section 427 
provisions of HR 96-272. In general, the report accurately reflects the 
situation in Colorado. We did not participate in the case reviews so cannot 
confirm the accuracy of this data, but we accept the findings in view of the 
tight criteria used in evaluating case plan elements. For instance, no 
elements can be missing in order to be considered an acceptable case plan. We 
do disagree with the necessity of having 100% of the elements being found in a 
case plan, to have an acceptable case plan in practice however. We agree with 
this as a goal but some measure of reasonableness must also be applied because 
of the numerous factors involving human error that work against attaining such 
a goal, as well as the fact that there are few absolutes in human services. 

While you may not wish to add additional information to your study, I vi11 
briefly update you or additional actinns taken by Colorado to strengthen our 
child welfare program: 

1. For several years we have been involved in developing a new child 
welfare data system that combines client tracking, fiscal and 
provider information with the 1st phase of implementation expected 
to be piloted about July of 1984 

2. We have just completed and reissued a totally new set of rules and 
regulations (Wovember 1983) that expands and strengthens many 
aspects of compliance with P.L. 96-272 including permanency 
planning concepts, periodic reviews, case plans, etc. 

3. We have worked with the court system and instructed county 
departments concerning specific wording of court petititons and 
orders relative to prevention and reunification issues. 

We concur with the conclusions and recornnendation concerning the need For HHS 
provision of sufficient guidance to states to ensure that states will know 
what is required to implement Section 427 of P.L. 96-272. We do not agree 
with the reconrsendation that states “must fully implement Section 427" and 
comments made above relative to the necessity of reasonableness apply if 
"fully implement" means 100% at all levels of detail. 
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Hr. Richard L. Fogel December 9, 1983 

We also have difficulty with the recommendations to re-review all states that 
certified compliance and take fiscal sanctions for those states found 
ineligible based on new compliance criteria This would be most unjust and 
inappropriate in view of the recognized weakness in adequate and consistent 
guidance from HHS to states that had proceeded to certify eligibility in good 
faith, and without any rules and regulations having been issued in final form 
until Hay 23, 1983. States should be given at least 12 months for 
implementation following any issuance of new compliance criteria before any 
fiscal sanctions should be considered 

Ue would be happy to discuss these issues further if you wish to contact us in 
this regard. 

Sincerely, 
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STATEOFMAINE 
DEPARTMENTOEHUMANSERVICES 

AUGUSTA, MAINE 04333 

JOSEPH E BRENNAN 

GOVERNOR 
December 21, 1983 

MICHAEL R PETIT 

COMMISSIONER 

Richard Fooel, Director 
Human Resources Dlvislon 
U S General Accounting Office 
441 G Street N W 
Washlnqton, 0 C 20548 Re Draft Report to Subcommittee on 

Public Assistance and Unemployment 
Compensation, Reqarding P L 96-272 § 427 

Dear Mr Fogel 

This letter 1s in response to the draft proposed report to the Subcommittee 
on Public Assistance and Unemployment Compensation, House Comrnlttee on Ways 
and f?eans, which you kindly prov-ided for our review and cornnent 

Our comments indicate agreement with various aspects of the report as well as 
disagreement with other particular aspects We will be brief in these comments 
but 

(1) 

(2) 

(3) 

would be avallable fbr more extensive discussion if desired. 

Although lt was our lnltial understandlng that the Department of Health and 
Human Serillres intended for states to have maxlmum flexlbllity in Inter- 
pretlng Sectlon 427 requirements, there is general agreement among the 
states in Region I that this has not been the case with reqard to compliance 
revlews done by Region I ACYF 

It was our experience that Region I ACYF was more restrictTve than the law 
and, in fact, more restrlctlve 'than other Regional Offices of AUF In their 
application and interpretations of Section 4.27 Further, their application 
and interpretations of that Section within the Reqlon were inconsistent 
We believe this constitutes discrlminatary aopllcatlon of the law 

In a similar vein, it was our understanding that until comprehenslve 
regulations were finally promulgated, Section 427 would be applied 
according to state specific definitions, laws and policies We saw no 
evidence of sXpplicatlon in Maine 

We understood that Section 427 funds were intended to be incentive paymep-, 
to assTst c+a+Qs ln lmplementatlon of the law. _ "r-l_ However, the Department of 
Health and Human Services has apparently interpreted these funds as reward 
payments in full complTance with the law Because of our understandlnq of 
the nature of the funding, Maine used $300,000 of IV-B funds to set up our 
administrative case review system, tntendlng to use the Section 427 
additional funds to pay for this However, because of the difference in 
interpretations, Maine was forced to lose existing monies which resulted in 
the sacrifice of some preventive services 
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(4) Maine certified its compliance with Section 427 for Fiscal Year 1981 on the 
advice of Associate Commissioner Frank Ferro Our state specific interpret- 
ation of Section 427 was that the systems for compliance had to be in place 
at the end of the applicable fiscal year rather than for the entire fiscal 
year This was consistent with Policy Interpretations we had received 
regardina implementation of Title IV-E 

Because of the total lack of requlatory quldance at the time we were 
encouraged to certify compliance, Malne presented in the letter of certlfi- 
cation a stldlghtforward dnd honest description of the systems in place 
which we believed constituted substantial compliance with Section 427 

As documented In this draft report, some states passed the certification 
review without having all components in place and operational. It aopears 
then that ::alne has been penalized for acknowledging its ouestions regarding 
the requirements for compliance This again lndlcates the inconsistent and 
discriminatory application of Section 427 

(5) Although Maine disagreed with the Department of Health and fiuman Services' 
interpretation of SectIon 427, we withdrew our certification as soon as it 
became clear that there was a significant difference of lnterpretatlon 
Because Maine's withdrawal of certification is not Indicated until the end 
of the draft report, readers of the report could draw the inference that 
Maine was dishonest in its initial certification We certainly assume that 
the final report will correct this inference 

(6) Maine disagrees that the law requires that the case plan be a separately 
identifiable document Section 475(l) refers only to a written document 
which contains certain information At the time of certification, Maine had 
in place a policy which required recording of an "assessment" which was to 
contain many of the descriptive elements of the case plan definition and a 
"case plan" which includes the future action component of the definition 
Toqether these comprise the case plan for compliance with P L 96-272 
lie continue to believe, absent promulgated renulations, that ours was an 
aonroorrate interpretation of the law (Isn't it the purpose of rules to 
clarify points of the law so that this type of disagreement over interpret- 
ation of key issues is minlmized~) 

At this time Maine has established a separately identifiable case plan 
document This is indicative of the Improvements we have been making in 
our foster care system, Jmprovemeots which actually were lnltlated in 1978, 
prror to the enactment of P L 96-272 in 1980 

(7) There continues to be strong disagreement regarding the interpretation of 
the requirements of a "dispositional hearing" to be held within 18 months 
of the child's placement 'We can find no support, either in the law or the 
current regulations, for the position of the GAO that the dlsoosltlonal 
hearing is intended to be held after a child's case plan had been In effect 
for a reasonalbe period of ti,rie, and that the dispositional hearing was 
Intended to serve as a catalyst for permanent placement Further, the GAO's 
interpreta*- on seems to create a need for yet another definltjon or inter- 
pretation with respect to what constitutes a "reasonable period of time ' 
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The original lnterpretatton of the djsposltlonal hearing requirement seemed to 
be a requirement that no child remain ln foster care for any extended period 
of time wlthout a Judrclal review of that placement 

The continued disagreement regarding the Intended meaning of the dlsposqtional 
hearings 7s further indlcat'lon of the confusIon which has resulted from lack of 
clear and consistent guidelines in applying Section 427 We believe that it 
cannot be stressed strongly enough that such consistent guidellnes are needed 
Immediately lf not sooner Without such guide1 ines, conttnued confusion and 
inconsistent appllcatlon of the law will be inevitable 

(8) Maine has been increasingly concerned with the Inordinate amounts of time which 
have been consumed in our attempts to comply with constantly shlftlng inter- 
pretations of SectIon 427 We note that the draft report confirms that this 
has beet1 a problem in other states as well The conflict between Congress and 
the Adm?nlstration and the resulting bureaucratic maneuverings can only result 
in more time spent in admlnlstratlve scrambling and less time devoted to the 
task at hand, helping children and families 

(9) It IS unfortunate the report gives so little recognltlon to the sophisticated 
case review system in Maine Th?s system was one of the f7rst extensive review 
systems developed in the country which incorporated the case review provisions 
of the law before the law was enacted This system has received natlonal 
recognition with Maine having provided technlcal assistance and consultation to 
other states 

(10) Matne would like to suggest an alternate way that this whole system could have 
been carried out which we feel would have been of far more benefit to the 
children whom the law was intended to serve We feel that the Administration 
for Children, Youth and Families should have ldentlfled with each state where 
they were at in terms of comtng into compliance with the various provIsions of 
the law At that point a plan could have been wrltten with those states that 
did Intend to comply outllntng the steps that the states would take and the 
amount of time that would be necessary for them to come Into full compliance 
~7th the law The addltlonal IV-B fundtng could then have been used as an 
incentive to help the states reach the goals that have been set forth In their 
plan In this way the Department of Health and Human Services would have had 
a plan for each state which they could have monttored and orovided technical 
assistance to help the states implement. This 1s how most corrective action 
programs are carrred out between the federal government and states and would 
have represented a far more positive approach than the dlscrlmlnatory and 
extra-legal approach which was adopted by the Admlnlstratlon for Children, 
Youth and Families. 

(17) Although we malntaln Maine has been penalized by the Inconsistent application 
of Section 427, we will be returning the SectIon 427 funds recerved from the 
Department of Health and Human Services for FY 1982 and 1982 We do so only 
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under strong protest and we urge that GAO recommend that a moratorium be 
placed on a71 adverse actions by the Department of Health and Human Services 
until such time as It sets forth rules and regulations duly and legally 
promulgated. 

Thank you agaln for forwardlng the draft report for our revlew We hope the final 
report will incorporate the suggestions and concerns set out above 

Sincerely, 

Bureau of Social Services 

cu 

75 



APPENDIX VII APPENDIX VII 

DEPARTMENT OF HUMAN RESOURCES 
STATE OF MARYLAND 1100 NORTH EUTAW STREET BAlTtMORE. MARYLAND 21201 

OFFICE OF THE SECRETARY TELEPHONE 

TTY 383.6994 

Decanber 13, 1983 

Mr. mchard Fogel,Dirfxtor 
Hman Resources Division 
Uruted States General Accountmq Office 
Was?ungton, D.C. 20548 

Dear Mr. Fogel: 

I have reviewed the proposed repxt prepared by the staff of your 
office on the states' Implerentation of the Ad0pbon Assistance and 
Child Welfare Act of 1980. I read the report mth great mterest since 
Maryland was one Of the seven participating states and since our state 
has also canpleted cm "427" federal reviews. 

Before ccmnenting on your conclusions and recumsmbtions, I 
want to cmmenton sane of your findings. 

FINDINGS : 

1. It 1s stated on Page 32 of the repart that Maryland's foster 
care mventory did not contam mfcrmatlon abut the appropriateness 
and necessity of each child placement. As my staff explained tD you 
and to the Regional mIS Office, the apprqxiamss and necessity of 
ir&vidual placements cannot be validly detenmml rerely by asking 
thoseworkers wlm input thedata into a manual or autarated system. 
At best, the responses muld be the sub]ecbve ludgment of the case- 
worker. Instead,,%rylandcanpletd severalirutiatives whichwe 
belleve are rmre effective in determni ng thealzprapriateness and 
necessity of placanent, including: 

A. The state lookedataggregated placenmtdata and analyzed 
the data, utilizing certain criteria relevant to these issues; 
e.g. the length of time in care, the reas0n for placement, 
the restrictiveness and close proxmuty of the placment, 
at-d thepermnencyplan* 

B. Maryland tied a contractual staff frm July 1982 through 
July 1983 to go into every local department and complete 
rune tasks mcludmg: (1) updating the mventmy, and (2) 
assessing the appropriateness ard necessity of placement, 
using federal and state regulations as criteria. 

RUTH MASSINGA 
Secretary 

HARRY HUGHES 
GCW8rll0r 

JAMES J TRAGLIA 
Deputy Secretary 
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I feelthatthese initiatives representamoreobjective andvalid 
process for determining the appropriateness. and necessity for placement. 

2. You state, on Page 37, thatMaryl& did notpreparewritten 
caseplans for foster children that satisfied the Act's rquirment,ard 
that no other case in the state hadwrltten case plans. Thus statsment 
does not accurately reflect Maryland's mplementation of the Case Plan 
rqmxnehts. The Foster Care division of the Social Services A&ink- 
t-ration had been vmrkmg cn the development of a standardized case plan 
smce January 1981. The final draft, whxh was designed by a ccmnittee 
consisting of representatives frm local agencies and the Foster Care 
Ftevlew Boards, was suhnitted for approval in January, 1982. The first 
printing occurred In April, 1982; the final prmting was in August, 1982. 

At the tune of your visit, we explained that the form was in pro- 
cess . Statide traininghadalready occurred. Staff was r-red to 
include all elements of the case plan in then case records, since 
July, 1981. I have attached, for your review, a Circular Letter #82-9, 
which was disseminated to all local departments of social semices and 
which mncludes the requirements for the canpletion of the case plan. 
The case plan whch I have attached to this letter was a stardardized 
fom which helped to bring consistency to the records. 

3. Cm Page 45 of the report, it indicates that of the 132 cases 
read, none had dispositional reviews. This findmq is based onyour 
rejection of the state's definition of foster care. Weshareyour 
belief that Congress intended dmposltional hearings to serve as 
catalysts for permmency. We do not, aver, share your belief that 
the dispositional hearing as defined In our state law precludes per- 
manency planning. What is needed toassurepemanency, andhas been 
recently added toour Court rules and procedures, is a requirement 
thatsubsequentdispositionals be no later than18 months after the 
initial hearing. I have attached Sec. 3-820, fran the Annotated Code 
OfMarylal-Kl. It defines Dispositional Hearinqs at the time of your 
staff review. 

In the Conclusion section of thx report, the recanxmdation is 
made on Page 21, that HHS unpmve its a&km&ration of Section 427 
provisions by "pranptly recovering funds fran states that are found 
to be not in caxpliance with the Act's requiranents." 
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We believe this is a pumtive, non-constructive approach to states' 
efforts to ccqly with the law. Amore reasonable approach, which has 
becane traditional in otkr federal assistance programs, is to rquzre 
states to implmentcorrectiveaction measures. I have attached to this 
letter our response to Carmissioner Hodges, regarding our 1982 "427" re 
view. It will help to articulate cm belief that purutive responses to 
states' in+mentation of the lawdoes even more to delay the goals as 
set forth by Congress in PL 96-272. 

SrnY: 

We believe very strongly in the tenets of PL 96-272. Even be- 
fore its implementation the state had initiated many efforts to 1~n- 
proveour fostercareprogram. Maryland's gocd faith efforts consistem 
with the rquirewnts of PL 96-272 continue, 

After a thoroughreviewof thepropsed report, it is our opirvon 
that it does not offer an accurate picture of at least Maryland's efforts 
to in@ment PL 96-272. 'Ihe findings arebasedon a narrm reading of 
132 cases in 2 jurisdictions in Marylard. The rwimers Employed criteria 
whichwere narrm,asin theinstanceofdispositionalhearings. The 
reviewers' definition of dispositional hearings was contrary to MarylarrJ. 
state law. 

The report goes beyond thepurposeof the study,whichwas to 
reviewhw the Department of Healthand Hman Services implemented the 
"427" requirements and to evaluate that agency's guxlance and assistance 
to states in their implementation efforts. Yet the report err% with a 
reccmnmdation that funds be recoveredpranptly fran states. Since 
this review by the General Accmnting Office was not a formal statswIde 
"427" review, such recarmend ations are ImtallyinaFpropriate. 

We wmld be mst happy to give you any further information that you 
need, so thattrreportmreaccuratelyreflects the State's irrplmen- 
tation of PL 96-272. If you areindisagrementwith the positions 
stated in this letter concerning the fir&.ngs for Maryland, I would 
apqmeciateyoucallingmebefore the report is finalized. 

GAO note: Page references in this appendix have been changed 
to correspond to paqe numbers in the final report. 

78 



APPENDIX VIII APPENDIX VIII 

COMMCNVWEALTH of VIRCjINIA 
LJEPARTIMENT OF SOCIAL SERVICES 

December 15, 1983 

Mr Richard L Fogel, DIrector 
Unlted State General Accounting Offlce 
Human Resources Dlvlslon 
441 G Street, NW, Room 6844 
Washington, DC 20548 

Dear Mr Fogel 

Thank you for the opportunity to review the draft report on what the Department 
of Health and Human Services (HHS) can do to help the states implement the foster 
care provlslons of Sectron 427 of the Social Security Act 

We are ln agreement with the following points which were made in the report 

1 Better and more timely guidance by HHS could have ellmlnated the 
lnconslstency among the states as to the exact Intent of the Act, 

2 There appears to have been lnconslstency among the federal 
reglonal offices In conducting reviews of the states since there 
was no speclflc guidance to the reviewers by KHS; and 

3 States were never notlfled of poSentla1 problems with their self- 
certlflcatlon even though such problems were recognized at the 
regional level These problems are now the basis for the deter- 
mlnatlon of non-compliance during federal reviews 

Even though we agree with the above findings, we do not concur with your recom- 
mendations concerning the recovery of funds. Since the findings show a lack of 
guidance on the part of HHS, states should not be penalized for the confusion 
which they have created We would recommend that a correctrve action plan be 
developed at the federal level to provide states with speclfrc crlterla for the 
lmplementatlon of the requirements of the Act This crlterla can then be used to 
review the states’ compliance beginnIng with FY84 We feel FY84 is an appro- 
prlate tlmeframe since federal regulations for the act were Lssued during May of 
1983. 
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We look forward to recelvlng your final report and feel certain that with suf- 
ficient guidance from HHS the natlonal foster care program will meet the Intent 
of the law. 

Very truly yours, 

WLL:BB/J~ 

(104140) 
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