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Throughout most of this century, an important goal of the federal 
government’s sentencing system was the rehabilitation of the convicted 
offender. Despite some successes, a growing number of studies in the 
1970s and 1980s showed that rehabilitation was not working. Pates of 
recidivism among released inmates remained essentially unchanged. 

Under this system, Congress established broad sentencing ranges-l to 10 
years in prison, for example-for specific crimes. Judges could choose a 
sentence anywhere within this range and were not required to articulate 
the bases for their sentences. Thus, judges enjoyed wide discretion to 
sentence in accordance with their own theories of justice and 
rehabilitation. Similarly, the Parole Commission exercised broad 
discretion in determinin g the amount of time a prisoner actually served; a 
prisoner could be released after serving as little as one-third of his or her 
sentence. 

A number of studies showed considerable sentencing disparity under this 
system-that is, wide variations in the sentences imposed on similar 
offenders for similar criminal behavior. Some studies indicated that, at 
least for some offenses, the identity of the sentencing judge was a better 
predictor of incarceration than the defendant and the crime. Other studies 
showed that factors such as race, gender, economic status, marital status, 
employment status, and education affected sentences and created wide 
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disparity in sentences imposed. Moreover, given the Parole Commission’s 
discretion to determine release dates, the actual sentence the judge 
imposed was not necessarily a reliable indicator of the actual prison term 
a convicted offender might serve. A recent study s ummaked the situation 
as follows: 

The view that sentencing was more a product of a lottery than a rational punishment 
scheme undermined public confidence in, and reqect for, the criminal justice system. 
Additionally, the public became increasingly dissatisfied with the perceived leniency of 
some criminal sentencee and with the dishonesty of judicial sentenoing practices that 
exaggerated the length of the ultimate prison t.ern~.“~ 

Faced with such evidence, and a perception that crime was growing, 
Congress enacted the Sentencing Reform Act of 19&k2 The act made 
fundamental changes to federal sentencing policy in an :attempt to bring 
more certainty to the sentences received by persons convicted of violating 
federal laws and to reduce sentencing disparity. The act created the United 
States Sentencing Co mmission and required the Commission to develop a 
system of sentencing guidelines. The act eliminated parole, and Congress 
instructed that sentencing under the guidelines should be neutral as to the 
race, gender, creed, national origin, and socioeconomic profile of 
offenders, while taking into account the nature and circumstances of the 
offense and the criminal history and characteristics of the offender. The 
act also identified rehabilitation as an inappropriate goal of imprisonment, 
but retained it as a general goal of lesser sanctions, such as probation. 

The act instructed the Commiss’ ion and GAO to evaluate the impact of the 
guidelines. Specifically, it required us to evaluate the impact of the 
guidelines and compare the operation of the new system with the old. 

The Commission’s 
Report 

a 
In January 1992, the Commission issued its report evaluating the federal 
sentencing guidelines, as required by the act3 The Commission reported 
that implementation of the guidelines was moving steadily forward but 
remained in transition. For the limited number of preguidelines and 
guidelines cases of bank robbery, cocaine distribution, heroin distribution, 

‘Theresa Walker Karle end Thomas Sager, “Are the Federal Sentencing Guidelines Meeting 
CbFh& Goals? An Empirical and Case Law An&&s,” Emory Law Journal, Vol. 40, No. 2 (Spring 

, * 

Bpublic Law OS-473. 

me Federal Sentencing Guidelines A Report on the Operation of the Guidelines System and 
Short-Term Impacts on D&spa& in Sentencing, Use of Incarceration, and F%secutorial Discretion and 
Plea q n , u 
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and bank embezzlement cases it was able to compare, the Commission 
found that the amount of sentencing disparity had been reduced. 

ln a separate analysis of guidelines cases only, the Commission evaluated 
whether disparity resulting from offender characteristics that should 
normally be irrelevant to determining a sentence was present under the 
guidelines. The Commission found cases where the sentence imposed 
under the guidelines was related to the offender’s race, gender, and 
employment status, but not to age, marital status, or education. 

F’inally, the Commission analyzed how plea and charging agreements 
between prosecutors and defense attorneys affected sentencing under the 
guidelines but was unable to determine the effect of these decisions on 
sentencing disparity. The Co mmission found that prosecutor&l charge 
reductions and other bargaining appeared to have had an impact on the 
sentencing process in 17 percent of the cases it examined. 

Results in Brief At this time, neither we nor the Co mmission can deftitively answer the 
central question posed by Congress regarding how effective the sentencing 
guidelines have been in reducing sentencing disparity. Where there were 
sufficient data for analysis of comparable preguidelines and guidelines 
cases, our fmdings concurred with those of the Commission in that we 
also concluded that the amount of sentencing disparity had been reduced. 
However, data limitations precluded generalizing either our or the 
Commission’s results from the specific cases analyxed to all sentencing 
under the guidelines. Similarly, a lack of empirical data on workload 
prevented a reliable quantification of the impact of the guidelines on the 
operations of the criminal justice system. 

Although the available data were not sufficient to permit overall 
generalization, the results of our analysis of whether unwarranted 
disparity continued under the guidelines were consistent with the 
Commission’s. Unwarranted disparity is disparity related to offender 
characteristics which should normally be irrelevant in determining a 
sentence. Using the Commission’s data and a different approach, our 
analyses showed that of the six variables tested by the Commission, only 
education appeared to have had no relationship to the sentences imposed. 
Though no clear or consistent pattern emerged, both our analysis and the 
Commission’s showed that the guidelines had not removed all 
unwarranted disparity within a sentencing range. 
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An area which may lead to unwarranted sentencing disparity under the 
guidelines involves presentencing decisions by prosecutors, defense 
attorneys, and others. These decisions include the use of discretion in the 
choice of charges filed and plea bargaining. The exercise of discretion at 
each presentencing stage can potentially affect the fInal sentence imposed. 
For example, we found that for heroin distribution, both whites and 
Hispanics were more likely than blacks to have counts reduced or 
dismissed prior to going to trial and consequently may have received 
shorter sentences. These results raise the issue of whether, and if so to 
what extent, the presentencing decisions result in unwarranted disparity 
in sentencing. However, as data are not routinely collected on such 
decisions and the data available were limited, neither we nor the 
Commission were able to address this issue. 

As required by the act, we also examined the impact of the guidelines on 
the operations of the criminal justice system. Based on the limited 
statistical data available and our interviews with criminal justice system 
personnel in four districts, it appeared that the guidelines increased to 
some degree the workload of judges, prosecutors, probation officers, and 
defense attorneys. Interviewees said that the guidelines introduced new 
elements to their jobs and caused some existing elements to take longer. 
While the available data precluded us from quantifying the amounts of 
change, the greatest increase appeared to be for probation officers. Future 
evahration efforts should include provisions for developing the data and 
analyses necessary to address these impacts and their magnitude. 

Delays caused by the decision to phase in implementation of the 
guidelines by making them applicable only to offenses committed on or 
after November 1,1987, and subsequent litigation has limited the amount 
of guidelines experience and, consequently, the data available for review. 
Also, limited comparability between the data available on preguidelines a 
offenders and guidelines offenders restricted the number of cases suitable 
for comparison. 

As a practical matter, it is not possible to rectify the shortcomings in 
preguidelines data and develop a more meanmgful baseline for comparing 
sentencing outcomes before and after the guidelines. Consequently, future 
analytical resources could best be used to evaluate current disparity under 
the guidelines rather than continuing to focus on comparisons between 
the preguidelines and current systems. Future efforts should also be 
designed to ensure that the guidelines’ impact on system operations can be 
better determined. 
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Background Congrem~ fundamentally altered national sentencing goals and practices 
with the passage of the Sentencing Reform Act of 1984. The act created the 
Commission as an independent entity in the judicial branch and authorized 
it to develop and implement guidelines for federal judges to use in 
sentencing offenders. Before the guidelines were established, federal 
judges had broad sentencing discretion for federal offenses. A  bank 
robber, for example, could receive a sentence ranging from  probation to 
20 years in prison. The judge could choose any sentence within this range. 
However, after serving one-third of the sentence, the offender could be 
eligible for parole, with the Parole Commission determ ining the actual 
date of release. As a result, the time actually served could vary 
considerably. Because rehabilitation was one of the goals of prison 
sentences, inmate behavior and self improvement efforts were key 
determ inants of when, within the range of time established by the judge’s 
sentence, the Parole Commission would approve release. 

W ide Sentencing 
D iscretion Generated 
Concern 

The 1970s was a period of growing public disenchantment with wide 
sentencing discretion and its results in encouraging the rehabilitation of 
offenders. During this time, support for sentencing reforms, including 
lim its on sentencing discretion, escalated. Federal legislation calling for 
the establishment of sentencing guidelines was first introduced in 1976 
and was introduced in each successive Congress until the act was passed. 
According to the legislative history and other literature on federal 
sentencing reform , three major factors led to reform : 

l public frustration over increases in crime rates and a perception that the 
crim inal justice system was too soft on crime; 

l studies reporting that the rehabilitative model of sentencing was not 
working; and 

l a belief that indeterm inate sentencing caused unwarranted disparity in 
sentences given by different judges and courts. 

The Senate Judiciary Committee Report, in citing reasons for enacting 
sweeping changes to the system for sentencing federal offenders, stated: 

“Almost everyone involved in the criminal justice system now doubte that rehabilitation 
can be induced reliably in a prison setting, and it is now quite certain that no one can really 
detect whether or when a prisoner is rehabilitated. Since the sentencing laws have not been 
revised to take this into account, each judge is left to apply his own notions of the purposes 
of sentencing. As a result, every day federal judges mete out an u@&ifiably wide range of 
sentences to offenders with similar histories, convicted of similar crimes, committed under 

Page 5 WGGD-B2-98 Sentendnp Guidelines 

‘. 



B-249296 

ShikdrcumstanCeS.... These dlsparltles, whether they occur at the time of the initial 
sentencing or at the parole stage, can be traced directly to the unfettered discretion the law 
confers on tWse judges and parole authoritiea responsible for imposing and implementing 
the sentence.*4 

In the act, Congress delegated to the Commission the responsibility for 
developing mandatory guidelines to be used by judges in determining 
appropriate sentences. The act stipulated that tmder the guidelines 
offenders would serve the full prison sentence imposed by the court less 
any credit of up to 64 days a year for satisfactory behavior. The act also 
ehminated provisions for parole and set a schedule for phasing the Parole 
Commission out of existence. 

The act directed the Commission to ensure that sentencing under the 
guidelines was neutral in terms of an offender’s race, gender, national 
origin, creed, and socioeconomic status and to t&e care that the 
guidelines reflected the general inappropriateness of considering an 
offender’s education and vocational skills, employment record, family ties 
and responsibilities, and community ties in sentencing. 

The first set of guidelines went into effect on November 1,1987, for 
offenders sentenced for offenses occurring on or after that date. The 
Commission has described the first 16 months after the guidelines became 
effective as a period of “extraordinary litigation.” Before the Supreme 
Court upheld the guidelines’ constitutionality in January 1989: more than 
200 district court judges had invalidated them in whole or in part, while 
about 120 district judges had upheld their constitutionality. The Supreme 
Court decision cleared the way for nationwide application. The 
Commission assumes that virtuahy all sentencing is now taking place 
under the guidelines. 

Guigelines Use Sentencing 
Grigl 

An offender’s sentence under the guidelines is to be determined using a 
sentencing table or grid (see fig. 1). The grid reflects the act’s guidance to 
the Commission that the guidelines consider both an offender’s criminal 
history and the offense for which the offender was being sentenced. 
Consequently, the left side of the grid consists of 43 offense levels with the 
least serious crimes falling within the lower offense levels and the most 
serious crimes at the high end. For example, failing to register for military 

‘Report on 5.1762, The Comprehensive Crime Control Act of 1883, Committee on the Judiciary, United 
t!kata senate (Sept. 14,1983), P. 38. 

6Mkkretta v. United States, 488 U.S. 361(19SQ). 

Pa@? 6 GAWGGD-92-92 Sentencing Guidehes 



B-249299 

service is an offense level 6, while transmi- top secret national defense 
information to a foreign government is an offense! level 42. 
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Flg~re 1: Sentencing GuIdelIner Tablo (Sentencing Ranges In Months) 

Ottense Crlmlnal Hlstoty Category 
Level I II Ill IV V VI 
1 O-6 O-6 O-6 O-6 O-6 O-6 
2 O-6 O-6 O-6 O-6 O-6 l-7 
3 O-6 0-6 O-6 O-6 2-6 3-9 
4 O-6 O-6 O-6 2-6 4-10 6-12 
5 O-6 O-6 1-7 4-10 6-12 9-15 
6 O-6 l-7 2-8 6-12 9-15 12-18 
7 l-7 2-8 4-10 8-14 12-18 15-21 
8 2-8 4-10 6-12 lo-16 15-21 18-24 
9 4-10 6-12 8-14 12-18 18-24 21-27 
10 6-12 8-14 lo-16 15-21 21-27 24-30 
11 8-14 lo-16 12-18 18-24 24-30 27-33 
12 lo-16 12-18 15-21 21-27 27-33 30-37 
13 12-18 15-21 18-24 24-30 30-37 33-41 
14 15.21 18-24 21-27 27-33 33-41 37-46 
15 18-24 21-27 24-30 30-37 37-46 41.51 
16 21-27 24-30 27-33 33-41 41-51 46-57 
17 24-30 27-33 30-37 37-46 46-57 51-83 
18 27-33 30-37 33-41 41-51 51-63 57-71 
19 30-37 33-41 37-46 46-57 57-71 63-78 
20 33-41 37-46 41-51 51-63 63-78 70-87 
21 37-48 41-51 46-57 57-71 70-87 77-96 
22 41-51 46-57 51-83 63-78 77-98 84-105 
23 46-57 51-63 57-71 70-87 84-105 92-115 
24 51-83 57-71 63-78 77-96 92-115 loo-125 
25 57.71 63-78 70-87 84-105 loo-125 110-137 
26 63-76 70-67 78-97 92-115 110-137 120.150 
27 70-87 78-97 87-108 loo-125 120-150 130.162 
28 78-97 87-108 97-121 110-137 130.162 140-175 
29 87-108 97-121 108-135 121-151 140-175 151-188 
30 97-121 108-135 121-151 135-188 151-188 168-210 
31 108-135 121-151 135-168 151-188 168-210 188.235 
32 121-151 135-168 151-188 168-210 188-235 210-262 
33 135168 151-188 168-210 188-235 210-282 235-293 
34 151-188 188-210 188-235 210-262 235-293 262-327 
35 168-210 186-235 210-262 235-293 262-327 292-365 
38 166-235 210-262 235-293 262-327 292-365 324-405 
37 210-282 235-293 262-327 292-365 324-405 360-h 
38 235-293 262-327 292-385 324-405 360-h 360-h 
39 262-327 292-365 324-405 360-W 360~life 360-b 
40 292-365 324-405 3604ife 360-h 360.life 380~life 
41 324-405 360-life 360-h 360~life 360-b 360~life 
42 360-b 360~life 360.life 380~life 380~life 360-life 
43 life life life life life life 
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The top of the grid consists of six criminal history categories, with 
category I being the least severe and category VI being most severe. 
Placement in one of these categories is to be determined by such factors 
as number of prior convictions. For example, if an offender is sentenced 
for crimes of violence or drug offenses and has had two or more prior 
felony convictions of this nature, the offender is to be considered a career 
offender and placed in category VI, the highest criminal history category. 

The intersection of an offender’s final offense level (after all adjustments) 
and criminsl history category determines his or her placement within a 
‘celI” or sentencing category on the grid, and, thus, the potential sentence.s 
For example, an offender convicted of robbery (base offense level ZO), 
with no adjustments, who has a criminal history score that equates to 
category II could receive a prison sentence ranging from 37 to 46 months. 
The statute directed that the maximum sentence a defendant could serve 
for a particular offense should generally not exceed the minimum by 26 
percent or 6 months, whichever was greater. A judge is to determine the 
exact number of months within the range to which the offender is 
sentenced. 

By directing judges to sentence according to this matrix, the guidelines 
have substantially narrowed judges’ sentencing discretion. However, the 
statute permitted judges to depart from the guidelines when they found 
special circumstances that the Commission did not adequately consider. 
But the act also purposefully limited the use of judicial departures to these 
special circumstances. 

Objectives, Scope, 
and Methodology 

The act required the Commission and us to evaluate and report on the 
impact of the guidelines. It also required us specifically to compare the 
operation of the old system with the new. W ithin this broad statutory 
mandate, our objectives were to determine the following: 

l whether or not the guidelines reduced the variation in sentences imposed 
and time served by groups of offenders who committed similar crimes and 
who had similar criminal histories, and whether the average time served 
for such similar groups of offenders increased or decreased; 

dA@wbnenta are to be made to the initial, or ‘base,” offense level to account for aggravathq or 
mitigating clrcumstancea In the crime and other factor. For example, a robbery offense with a base 
offense level of 20 can be increased for euch aggmvath8 facto= am injury to a vi&n, we of a firearm, 
or loeaes of more than $10,000. The offense level can be decrewed if, for example, the offender 
accepta responsibility for the crime and/or had a minimal or minor role in the activity. 
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l how the guidelines sentences related to offense characteristics, such as 
severity of the offense, and to offender characteristics, such as race; 

. the perceptions of judges, prosecutors, defense attorneys, and probation 
officers regarding the benefits, problems, and long-range effects of the 
sentencing guidelines; 

l the impact of the guidelines on the operations of the federal criminal 
justice system. Our work focused on how the guidelines affected the 
workload and budget and csse processing times of the courts and 
investigative agencies. 

We did our work between March 1991 and May 1992 in accordance with 
generally accepted government auditing standards. All of the sentencing 
data used in our analyses were provided by the Commission. Discussions 
of the scope of our work and the specific methodologies used to respond 
to the above objectives are provided in appendixes I through V. 

Overall Effectiveness One of the primary objectives of the sentencing guidelines was to reduce 

of Guidelines in sentencing disparity, so that offenders with similar criminal histories who 
are convicted of similarly serious criminal offenses would receive similar 

Reducing sentences. Congress was particularly interested in reducing or eliminating 

Preguidelines disparity caused by demographic factors such as an offender’s race, 

Disparity Could Not 
Be Determined 

gender, snd education. However, limitations and inconsistencies in the 
data available for preguidelines and guidelines offenders made it 
impossible to determine how effective the sentencing guidelines have been 
in reducing overall sentencing disparity. 

Significant differences in much of the offender data available made it 
difficult to reliably match and compare groups of preguidelines and 
guidelines offenders. Preguidelines offender data focused on personal 
information, such as socioeconomic status and family and community ties, 1, 
that was supposed to be irrelevant under the guidelines in all or most 
cases. Conversely, most of the detailed data available on guidelines 
offenders, such as role in the offense, were not available for preguidelines 
cases. 

Delays in the nationwide implementation of the guidelines restricted both 
the Commission’s evaluation and ours to about 2-l/2 years of limited 
experience under the guidelines rather than the 4 years Congress 
envisioned when setting the statutory dates for the evaluations. Two 
factors contributed significantly to the limited amount of data available for 
evaluation: the constitutional challenge ultimately resolved by the 
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Supreme Court and the decision to apply the guidelines only to offenses 
committed on or after November 1,1987. According to the Commission’s 
data, by June 1991, about 74 percent of federal criminal offenders were 
sentenced under the guidelines. 

As a result of these events, the number of guidelines cases available to the 
Commission and us for analyses was small. Consequently, neither our 
conclusions nor those of the Commission could be generalized to the 
guidelines as a whole. 

Preguidelines While data limitations made it impossible to determine if the guidelines 

Disparity for Selected had been effective in reducing overall sentencing disparity, it was possible 
to make a determination for selected groups. 

Groups Was Reduced 
On the basis of a comparison of a sample of preguidelines and guidelines 
cases for bank robbery, cocaine distribution, heroin distribution, and bank 
embezzlement, the Commission concluded that the overall disparity in 
sentences of similar offenders in these cases had declined under the 
guidelines.’ We applied a different approach to the Commission’s data on 
cocaine and heroin distribution offenders and reached the same 
conclusion, 

To obtain a more general comparison of sentencing disparity before and 
after the guidelines, we analyzed sentencing dispersion using larger 
samples of offenders sentenced under the preguidelines system and those 
sentenced under the guidelines system.* We analyzed 68 groups of 
offenders9 Of these 68 groups, 67 groups had less dispersion under the 
guidelines and 11 had higher. (See app. I for additional details.) 

We recognized that the dispersion increases we found might have been the 4 

result of factors other than the guidelines, such as mandatory minin~um~~ 

me CommlssIon’s ssmple contained 479 of the 26,949 offendera sentenced under the guidelines in 
fiscd year 1990. The small number resulted from the Commission’s effort to match several speclflc 
offense and offender characteristics for offenders in each of the four crime categories examined 

%ur analyak was able to include a larger sample of offendem because we used a more liited set of 
c&eda to match preguldelinea and guldellnea offendem than the &nmission did In addition, our 
smdysis focused on sentence dispersion so sn indkator for disparity. Diipemion is defined as the 
spread of sentences around the aversge sentence. See appendix I for additional detaila 

gA group may be a single cell on the sentencing grid, or a group of cells with the same sentencing 
range. See appendix I for additional explanation. 

%tandatory minimum sentence refers to a statutory provision requiring the imposition of at least a 
specliled minlmum sentence when the statutorily speclfled criteria have been met 
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and consecutive sentences,11 which have increased sentence length. For 
example, an additional S-year sentence must be imposed when a defendant 
is convicted of using a firearm during a “crime of violence” or “drug 
traffkldng crime.” When we controlled for the impact of signifkant 
increases in sentence lengths for those sentenced under the guidelines, 
dispersion in all cells decreased by varying degrees. 

A detailed discussion of how we selected our samples for the 
preguidelines and guidelines groups for comparison and other 
methodological issues is provided in appendix I. 

Unwarranted 
Disparity Continued 

We and the Commission used the limited data available at the time of our 
study to conduct additional disparity analyses on samples of offenders 
sentenced under the guidelines between April 1,19QO, and September 30, 
1QQ0.12 These analyses evaluated the relationship between an offender’s 
race, gender, marital status, employment status, education, and age and 
the sentence imposed, As previously discussed, under the guidelines, none 
of these variables should normally be relevant in determining an offender’s 
sentence. The Commission found cases where the sentence imposed under 
the guidelines was related to the offender’s race, gender, and employment 
status, but not to age, marital status, or education. 

Using the same data, we extended the Commission’s analysis to control 
separately for offense severity level, criminal history category, offense 
type, and mode of disposition (whether by plea or by lxial). Our analysis 
confirmed the existence of disparity and showed that, of the variables 
listed above, only education had no statistically significant relationship to 
the sentence imposed. 

A different Commiss’ ion analysis and other available evidence suggest that a 
the perceived effects of these factors may change when the sentences 
imposed for specific offenses are analyzed. Nevertheless, both our 
analyses and those of the Commission suggest that under the guidelines 

“A mandatory consecutive sentence refers to a statutory “enhancement” or ‘addan” sentence that 
mu& be served in addition to any other sentence impoeed for the offense for which the consecutive 
sentence ie statut~~dly required, 

‘*Sentencing d&parity exbta when offenders with similar cAminal records found guilty of similar 
criminal conduct receive dbsimilar sentence& Unwarranted sentendng dieparity exista when thoee 
di&nGr sentences result in some WV from offender characteristiatrace, gender, creed, national 
or&in, or aodcx!conomic ebW+tlu$ under the guidelines, are to be neutral in their effect on 
sentences impceed. Unwarranted disparity may also exist when dissimilar sentencee result from 
offender characteristics that should not generally be relevant in determining the sentence imposed, 
such aa education and family or community ties. 
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not all unwarranted disparity in sentencing has been eliminated. Further, 
our snalyses indicated that for some variables, such as race, the effects 
were not consistent. For example, in some cases sentencing outcomes 
appeared to disfavor blacks; in others, they appeared to favor blacks. 
Additional research as more data become available is necessary to 
determine under what conditions disparity is occurring and whether the 
amount of disparity is increasing, decreasing, or remaining stable. Details 
on these analyses can be found in appendix ILla 

While both our analysis and that of the Commission found that the 
sentence imposed may be related to variables that should not normally be 
relevant, we disagree on how these results should be interpreted. The 
basis of our disagreement is in what constitutes similar sentences under 
the guidelines. 

The Commission maintained that as long as the sentences imposed are 
within the guidelines range, they are by definition similar. Consequently, 
according to the Commission, unwarranted disparity cannot exist if the 
sentences imposed fall within the guidelines range. We disagree with the 
Commission’s position that disparity can only exist when the sentence 
imposed is outside the guidelines range. 

We have taken a broader view than the Commission as to what constitutes 
dissimilar sentences and, accordingly, unwarranted disparity. Sentencing 
variations within a given guidelines range can result in quite different 
sentencing outcomes. For example, at the lower offense levels one can be 
sentenced to prison for 6 months or to probation. At the highest offense 
levels the difference between sentences can be 7 or more years. The 
Commission’s rationale would obviate any finding of unwarranted 
disparity despite the different sentences permitted within a given 
guidelines range. 

Both we and the Commission found that some offender characteristics 
that are supposed to be neutral, such as gender, were related to the within 
range sentences imposed. We believe that such statistically signifkant 
differences in the within range sentences should be considered an 
indication of unwarranted disparity. 

%I analysis of racial differencee in eentendng under the guidelime for bank robbers ie contained in 
appendix III. 
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Presentencing 
Decisions A lso 
Affected by the 
Guidelines 

A number of judges and others argued that focusing solely on what 
happens after conviction when looking at the impact of the guidelines 
m isses potential sources of sentencing disparity that occur earlier in the 
process. The act anticipated the possibility of such disparity and directed 
the Commission to evahrate “the impact of the sentencing guidelines on 
prosecutorial discretion [and] plea bargaining.” 

A  variety of discretionary decisions by prosecutors, defense attorneys, 
judges, and probation officers can introduce unwsrranted disparity into 
sentencing outcomes. These decisions include the choice of crim inal 
charges filed, plea bargaining policy, and the extent of the presentence 
investigation. The guidelines increased the importance of these decisions 
to ultimate sentencing outcomes and their potential impact on 
unwarranted disparity. 

For example, for bank robbery and larceny, we found that Hispanics were 
more likely than either whites or blacks to have counts reduced or 
dismissed and, consequently, to receive a lower sentence. For heroin 
distribution both whites and Hispanics were more likely than blacks to 
have counts reduced or dismissed; there were no significant differences 
for embezzlement. 

These results raised the issue of whether different guilty plea rates 
between blacks and whites m ight have been associated with the 
sentencing gap between blacks and whites. Available data showed that 
persons convicted by plea tended to receive shorter sentences than 
persons who were convicted at trial and that blacks were less likely to be 
convicted by plea than whites. The lim ited data on why blacks were 
convicted by guilty plea less often made it difficult to determ ine the extent 
to which disparity in presentencing decisions, such as plea negotiations, 
affected the ultimate disparity in sentences imposed. Because of the a 
absence of data, it’s not possible to determ ine the differential rates of 
conviction by plea and the extent to which any racial disparity in 
sentencing outcomes m ight be due to that factor. 

The Commiss ion’s evaluation study acknowledged the potential 
importance of charging and plea practices under the guidelines: 

‘Under the current determinate guidelines system, the potential exista for closer 
association between charging and plea practices and sentence severity than in the former 
indeterminate system. This is particularly true for offenses such as bank robbery that are 
treated by the guidelines as separate and distinct instances of criminal conduct. Although 
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the relevant conduct guideline takes into account criminal behavior beyond the elements of 
the offense of conviction for all offenses, plea negotiation practices and, in the case of 
separate and distinct offenses, charging practices by the prosecutor have the potential to 
influence the applicable guideline range.“” 

Our interviews, the Commission’s own studies, and other studies indicated 
that there was considerable variation in how preconviction decisions were 
made under the guidelines. For example, in the districts we and the 
Commission visited, some judges said they would accept plea agreements 
with certain provisions that would affect the sentencing outcome, while 
others said they would not. Interviewees in our study and others 
questioned whether prosecutors were consistent in reflecting the most 
serious readily provable charges in their plea negotiations. 

At the time of our study, little data existed on presentencing decisions, but 
existing studies using that data suggested that these practices do affect 
sentencing outcome and disparity. However, the Commission’s report 
succinctly stated the problem  involved in evaluating this issue: 

“primarily, much of the plea negotiation process involves ‘behind the scenes’ discussions 
between prosecutors and defense attorneys that generally are not memorialized. 
Evidentiary problems and defendant cooperation may affect the outcome of a plea 
negotiation (i.e., the sentence), but often there is little record of how this outcome evolved. 
Without data on specific decision points in this plea process, quantitative analysis cannot 
be performed.“16 

These same lim itations also affect case file analyses of the type the 
Commission undertook for its evaluation. However, given the existing data 
lim itations, such analyses, supplemented by interviews with participants, 
were the only ones possible and do offer useful insights into the actual and 
potential impact of presentencing negotiations on sentencing outcomes 
and disparity. The Commission’s evaluation, using case file analyses, found 6 
that prosecutorial charge reductions and other bargaining appear to have 
had an impact on the sentencing process in about 17 percent of the 1,212 
cases it examined and in 26 percent of the 428 drug trafficking cases it 
examined (this was also the largest category examined, more than 3 tunes 
as large as the next largest category, fraud). These findings are consistent 
with those of another recent study the prelim inary results of which were 
reported at a March 1992 sentencing institute for the Second and Eighth 

%entendng Guidelines, Executive Summary, p. 24. 

%entendng Guidelines, Executive Summary, p. 66. 
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Judicial Cir~uits.~~ This study found that prosecutors, through charging and 
plea decisions, affected sentences in 20 to 36 percent of the cases 
reviewed. According to the study, prosecutors did so largely to 
“circumvent” the guidelines for sympathetic offenders, especially to avoid 
mandatory m inimum sentences. 

The Commission has promulgated policy statements for judicial review of 
plea agreements. However, the Commission’s interviews with judges 
revealed that nearly three-fourths of the judges interviewed said they 
accepted plea agreements when presented, rather than waiting for the 
presentence report, and about two-thirds said they felt bound to honor the 
terms of plea agreements. This suggests that there is potential for the 
charging and plea negotiation process to have a significant impact on 
sentences imposed under the guidelines, 

We agree with the Co nun&ion’s conch&on, from  its interviews, that the 
“experimentation period” of the guidelines was not yet complete. W ith 
regard to the impact of charge and plea practices, the Commission 
concluded: 

“On the basis of these data, it is difficult to determine to what extent reductions occur due 
to plea agreements that, for example, involve dismissal of charges, or occur due to a 
combination of prosecutorial behavior circumventing the guidelines and judicial 
acquiescence in the face of such agreements.“” 

In our view, such factors, along with other aspects of presentencing 
practices, need to be analyzed if the impact of the guidelines in reducing 
unwarranted disparity in sentencing is to be fully addressed. 

Guidelines Debate 
Has Continued 

From their inception the sentencing guidelines have been the focus of 
widespread debate within the crim inal justice system. Both the 
Commission and we interviewed a cross section of people involved in the 
crim inal justice system, including judges, prosecutors, defense attorneys, 
and probation ofkern, to determ ine their current views. In both our and 
the Commission’s interviews, supporters of the guidelines believed that 
the new system made sentencing more consistent and predictable. 

*OIlene H. Nagle, and Stephen J. Schulhofer, “A Tale of Three Cities An Empirical Study of Charging 
and Bar&n@ Fkacticea under the Federal Sentendng Guidelines,” Southern California Law Review 
(forthcomlq-Nov. lBQ2). 

%entendng Guidelinea, Executive Summary, p. 81. 
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Critb, on the other hand, argued that the guidelines are too harsh and 
rigid and have gone too far in reducing judicial discretion by, for example, 
not allowing consideration in sentencing of relevant personal 
characteristics of offenders, such as age or fam ily situation. Some judges 
and defense attorneys, in our interviews, also said that the guidelines 
largely ignore the hidden disparity resulting from  the largely 
undocumented discretion exercised by prosecutors in charging decisions 
and plea bargaining. 

We asked 10 district court judges, 12 federal prosecutors, 19 public and 
private defense attorneys, and 12 probation officers in 4 court districts 
what benefits, problems, and long-range effects they believe have resulted 
and will result from  the guidelines.18 Prosecutors generally believed that 
the guidelines improved the sentencing system, while most judges, defense 
attorneys, and probation officers on balance did not believe the guidelines 
were an improvement over the prior system. 

The most frequently mentioned benefits were less disparity or more 
uniform ity in sentencing and more certainty of the prison lime offenders 
would actually serve. The most frequently cited problems were that the 
guidelines were too harsh (primarily for drug offenders and fIr&time 
offenders), too inflexible, and ‘dehumanizing” because they (1) reduced 
multifaceted human behaviors to a set of numbers; (2) were too complex; 
and (3) by lim iting judges’ discretion, gave prosecutors too much control 
over sentencing outcomes based on how they charged offenders and what 
pleas they accepted. Most anticipated long-term  effects focused on the 
impact of the guidelines on prisons, including increased costs and 
populations, discipline, and the readjustment of offenders back to society 
after long prison terms. Tables 1 through 3 show the number of times 
common benefits, problems, and anticipated long-term  effects were cited 
by each practitioner group. 6 

Two policy decisions were frequently questioned by interviewees. A  
majority of the personnel we interviewed thought that judges should have 
more ability to depart, or sentence outside of the guidelines, than the act 
perm its. The act provides for departures only in those instances where 
judges find special circumstances not considered by the Commission in 
developing the guidelines. However, many of our interviewees believed 
that factors the act generally found inappropriate, such as fam ily 
responsibilities, should be considered. 

%x a dkuseion on how the intervieweea were se14 see appendix IV. 
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Interviewees had m ixed views of the Commission’s policy that only the 
prosecutor should be allowed to submit a motion to have the normal 
guidelines sentence reduced because the offender provided substantial 
assktance in the investigation or prosecution of another person who has 
committed a crime. All 12 of the prosecutors we interviewed thought the 
Commission should allow this authority to remain exclusively theirs 
because they are in a unique position to determ ine the value of the 
as&stance provided. 

Conversely, 6 of the 10 judges we interviewed and all 19 defense attorneys 
believed this authority should be extended to judges and/or defense 
attorneys to reduce opportunities for abuse by prosecutors. Many of the 
opinions expressed in our interviews are consistent with what has been 
reported in other studies of the guidelines’ impact and at a judicial 
sentencing institute for the Second and Eighth Circuits in March 1992. 

While our interviewees did not believe that unwarranted sentencing 
disparity occurred often, they were able to provide some examples of 
situations where they thought it had and could occur. These included (1) 
drug cases where the guidelines reflect statutory provisions which require 
similar sentences for offenders with different levels of culpability, (2) the 
exercise of prosecutorial discretion in negotiating charges and plea 
agreements, and (3) the judicial use of departures and awards of 
acceptance of responsibility. 

Additional information, including examples of when interviewees thought 
disparity had occurred and their views on various issues, is provided in 
appendix IV. 
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Identified In the GuidelIner System Number interviewed in parentheses 

District Defense Probation 
Judrp Prosecutor2; attorney8 off leers 

Problem (19) (12) 
Guldelines “dehumanize” 

consideration of offenders 0 3 6 2 
Sentences are too harsh/long8 3 5 4 7 

Inflexible/do not allow judicial 
discretion 5 2 12 4 

Complex, difficult to use, too 
many amendments 

Give too much power to 
prosecutors 

1 1 3 4 

3 0 3 6 

Other DrOblemSb 3 3 7 4 

*Some interviewees said sentences In general were too harsh. Others said sentences were too 
harsh for drug offenders, minor participants in conspiracies, and/or first t ime offenders. 

bSeveral other problems were cited by from one to five interviewees. These probiems included 
that the system was too political, that it was too tlme consuming (time spent on appeals and 
judges’ difficulties in finding time for civil cases were mentioned specifically), and that it based 
sentence8 on artificial diStinCtiOn that do not make sense (such as including the weight of the 
sugar cubes In which a drug is found in calculating drug quantities-a practice required by 
statute and Incorporated into the guidelines). 

Table 2: Long-Term Effect8 
Intervlewee8 ldentlfled as Reaultr of 
the GuIdelIner System 

Number interviewed in parenthesis 

Dlstrlct Defense Probatlon 
judges Prosecutoo attorneys off leers 

Effect (10) (19) (12) 
More offenders in prison 

and/or more prison costs or 
overcrowding 4 3 15 9 

Rehabilitation concerns/poor 
adjustment by offenders 

6 

released from long prison 
sentences 1 0 1 5 

Prison unrest 1 0 2 1 

Morale problems/ difficulties 
recruiting or retaining criminal 
justice personnel 

More respect for judicial 
svstem 

3 0 3 1 

0 1 0 0 
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Table 3: Benefitr Interviewee* 
ldentlfled In the GuidelInes Syrtem Number interviewed in parenthesis 

Dlrtrlct Defense Probation 
Judrge Prosecutoo attorneys off icerr 

Sendit W) (12) 
Certaintv of sentences 3 7 6 6 

Less disparity/more uniformity 
in sentences 

Other benefits’ 
2 10 7 6 
2 0 2 1 

No benefits 3 0 4 2 

Several other benefits were cited by one or more interviewees. These included more prlson time 
for hard-core and white-collar criminals and clearer, better-documented evidentiary decisions by 
di8triCt judges. 

Guidelines Appeared 
to Increase Criminal 
Justice System 
Workload 

In September 1987, just before the sentencing guidelines went into effect, 
we reported on the potential impact of the guidelines on the operations of 
the criminal justice system as required by the act.1g We said that the full 
impact of the guidelines would become clear only when there was 
sufficient empirical evidence available on how they were implemented. 

The act required us to reevaluate the impact of the guidelines on system 
operations as a part of this report However, the needed empirical data 
were still lacking Reliable workload measures did not exist for the period 
before the guidelines were implemented that would allow reasonably 
accurate measurements of the impact of the guidelines. Consequently, it 
was not possible to determine with precision the impact of the guidelines 
to date. 

On the basis of the limited statistical data available and our interviews 
with criminal justice system personnel in four districts, it appears that the b 
guidelines increased system workload, particularly that of judges, 
prosecutors, probation officers, and defense attorneys. Interviewees said 
that some parts of their jobs were new under the guidelines and most 
interviewees said other parts took longer to do. Conversely, a few 
interviewees said some parts of their jobs now took less time to do. 

Interviewees identified aspects of their jobs in each part of the process in 
which they participated that they thought were more time consuming 
under the guidelines than before. These aspects included the time to 

%entencing Guidelines: Potential Impact on the Federal Criminal Justice System (GAO/GGD47-111, 
SePL lO,lQg7). 
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investigate cases, negotiate plea agreements, resolve disputes, participate 
in sentencing hearings, and process cases and sentencing appeals through 
the courts. We discuss some of these aspects below. The remainder along 
with a sample of the views expressed in our interviews are provided in 
appendix V. 

Under the guidelines, the great majority of crim inal cases continue to be 
resolved by plea agreement. According to 1090 statistics from  the 
Administrative Office of the U.S. Courts, more than 70 percent of all 
federal crim inal cases were closed as a result of a plea agreement. The 
majority of prosecutors and defense attorneys we interviewed said that 
plea negotiations were more time consuming for them  under the 
guidelines system, and half the district judges interviewed said that 
reviewing plea agreements was more time consuming for them . They said 
the additional time taken by the negotiations was a result of the more 
direct link between the offense agreed to in the plea and the sentence 
imposed under the guidelines. 

The process of informally resolving disputes among prosecutors, defense 
attorneys, and probation officers over the contents of presentence 
investigation reports was new under the guidelines. As one probation 
officer explained, in the preguidelines era, both counsels merely submitted 
their own versions of the offense to the court, probation officers 
confidentially submitted presentence reports with sentencing 
recommendations to judges, and judges made their findings at formal 
sentencing hearings. Under the guidelines, probation officers are to submit 
drafts of presentence investigation reports to prosecutors and defense 
attorneys, and the parties are to attempt to resolve any disputes before the 
sentencing hearing. Disputes that cannot be resolved are to be decided by 
district judges at formal sentencing hearings. Table 4 presents the results 
of our interviews on this issue. b 

Table 4i Dispute Resolution Under the 
Guideiinee 

interviewee8 
District judges’ 
Federal prosecutors 

Equally 
More time- Less tlma time- 

consuming consuming consuming Total 
6 0 4 10 

11 0 1 12 
Defense attornevs 
Probation officers 12 0 0 12 

Some district judges said that they did not become involved in dispute resolution at this stage, 
while others said that they reviewed objections to presentence investigation reports and probation 
officers’ responses as part of their preparation for sentencing. 
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The probation officers we interviewed said other aspects of their jobs 
related to researching and writing presentence investigations, in addition 
to assessing the impact of plea agreements and resolving disputes, were 
more time-consuming under the guidelines. The entire approach to 
completing presentence investigations had changed because of the 
guidelines, According to guidance provided by the Admmistrative Office 
before the guidelines, probation officers were to concentrate on assessing 
an offender’s potential for rehabilitation and understanding the 
circumstances that caused the offender to commit the crime. Under the 
guidelines, probation officers instead are to address specific facts in cases 
that relate to guidelines applications. 

Both defendants and prosecutors have an expanded right of appeal under 
the act. As might be expected, sentencing appeals have grown 
dramatically. In 1933, only 3 percent (about 139) of the 6,012 appeals filed 
in the circuit courts of appeals contained a sentencing issue. By 1991,66 
percent (about 6,466) of the 9,949 appeals filed did. See appendix V for 
additional information on case processing impacts, including the relative 
impact of the guidelines versus other recent changes to the criminal 
justice system. 

The impact of the guidelines on case processing times was mixed. 
Nationally, the median processing time of criminal cases (from indictment 
to conviction) increased from 3.2 to 4.6 months from 1936 to 1996. The 
median time from conviction to sentencing rose as well, from 41 to 69 
days. However, the proportion of cases that went to trial remained 
virtually unchanged at about 14 percent. The length of criminal trials also 
remained stable; more than 76 percent still took 3 days or less. 

Two court components based requests for staff increases at least in part 
on the guidelines impact on workload. The Probation and Defender b 
Services Divisions of the Administrative Office found that probation 
officers and federal and community defense attorneys could handle fewer 
numbers of cases under the guidelines because of the increased time spent 
on each case, and thus they justified requesting new positions. 

The Probation Division was the only component of the Administrative 
Office that attempted to quantify the impact of the guidelines on its 
workload. The Administrative Office reported the impact to Congress in 
budget submissions, beginning with a request for supplemental funds in 
fiscal year 1933, and Congress consequently authorized 696 positions 
through fiscal year 1991. These positions represented 13.9 percent of the 
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total 4,303 positions requested for probation services that year. In fiscal 
year 1992, the Administrative Office requested 27 more probation positions 
to implement the guidelines. 

The 1933 Administrative Office budget request to Congress estimated that 
the guidelines increased the time it took federal and community defense 
attorneys to defend cases by 26 to 60 percent. However, the Defender 
Services Chief said that because federal defense attorneys do not perform 
discrete tasks, as probation officers do, their work is not amenable to 
quantitative formulas, and the Division made no attempt to do workload 
studies to document the impact. 

Conclusions Data limitations precluded a definitive comparison of preguidelines and 
guidelines sentencing to determine the overall effectiveness of the 
sentencing guidelines in reducing sentencing disparity. But, for those few 
parts of the sentencing grid where there were sufficient data for analysis, 
both we and the Commission found that the amount of sentencing 
disparity had been reduced. 

Delays in implementation of the guidelines also reduced the number of 
cases available for analysis in our and the Commission’s efforts to evaluate 
current disparity under the guidelines. However, the analysis that could be 
done suggests that the guidelines had not been successful in eliminating 
unwarranted disparity in sentencing. 

Similarly, the empirical data necessary to quantify the impact of the 
guidelines on the criminal Justice system also did not exist. But, the limited 
data available and the perceptions of those involved in implementing the 
guidelines indicated that workload had increased. 

The Commission faced enormously complex and contentious tasks in both 
establishing and eval~ the guidelines. Given the fundamental changes 
wrought by the guidelines, it should not be surprising that they were 
controversial in their conception and remain controversial in their 
implementation. The controversies continue to be fueled by the lack of 
empirical data resulting from limited experience with the guidelines. Also, 
a lack of data on the impact of charging, plea negotiation, and other 
presentence p~tices make it difficult to provide more definitive answers 
about the guidelines’ impact on reducing disparity in sentencing. The 
absence of such evidence, coupled with the lack of data necessary to 
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evalute the impacts of the guidelines on justice system operations, imply 
that the controversy surrounding the guidelines is unlikely to soon abate. 

W ith the lim ited data currently avalhtble for analysis, it is worthwhile to 
consider how future analytical resources could best be used. As a practical 
matter, it is not possible to recti@  the shortcomings of the preguidelines 
data to develop a more meanir@l baseline for comparing sentencing 
outcomes before and after the guidelines. Thus, it would not be an 
effective or efficient use of resources to continue trying to develop such a 
baseline, or to perform  such a comparison. A  better focus would be to use 
the lim ited available resources to improve the data available for analysis of 
the impacts of sentencing that has occurred and is occurring under the 
guidelines. 

In this respect, there are three primary areas where resources should be 
focused. First, additional data are needed on sentencing under the 
guidelines to allow a determ ination of the nature and extent that the 
sentences involve unwarranted disparity. This data will come with time 
and more experience with the guidelines. It ls important to have data that 
wi.lI perm it the Commission to evaluate whether that disparity is 
increasing, decreasing, or remaining stable. 

Second, but equally important, data on the impact of presentencing 
decisions and policies should also be collected and analyzed to determ ine 
the impact of the guidelines on the crim inal justice system in total. The 
exercise of discretion at each presentence stage can potentially affect the 
final sentence imposed and thus whether similar offenders are treated 
similarly. Baseline measures of presentence practices and of their impact 
on sentencing are needed to obtain a better understanding of the existing 
sentencing disparity under the guidelines and whether it continues. For 
example, continued evaluation of these practices could be used to identify 
differences among prosecutors and judges within a district, among 
districts within a circuit, and among circuits. An analysis of such 
differences would provide critical data for assessing the nature and extent 
of the unwarranted sentencing disparity that currently exists under the 
guidelines, the sources of the disparity, and the results of changes made to 
address whatever unwarranted disparity is found. 

As with the case of pre- and postmeasures of disparity, there are no 
reliable baselines for measuring the pre- and postimpact of the guidelines 
on crim inal justice system operations. Neither does it seem worthwhile to 
spend resources trying to develop such baselines. It does, however, seem 
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worthwhile to develop current baselines for use in measuring future 
changes in workload attributable to the guidelines. Such baseline data 
m ight include the workload impacts of the guidelines on investigators, 
prosecutors, judges, probation officers, and defense attorneys. 

Recommendations Congress should direct the Co m m ission to continue its efforts to collect 
the data and perform  the analyses needed to determ ine whether 
sentencing disparity is increasing, decreasing, or remaining stable under 
the guidelines and the amount of the disparity that is unwarranted. Given 
that it is not practical to rectify the shortcomings in preguidelines data and 
develop a more meaningful baseline for comparing sentencing outcomes 
before and after the guidelines, the Commission’s focus should shift from  
preguidelines and guidelines comparisons to future trends in sentencing 
under the guidelines. Congress should also instruct the Commission to 
include in its evaluation and analyses the impact of the guidelines on 
presentencing decisions and policies which affect sentencing outcomes. 

Similarly, Congress should direct the Commission, as a part of its overall 
evaluation responsibilities, to measure the ongoing impact of the 
guidelines on the operations of the crim inal justice system. The 
Commission needs to work with other components of the system to assure 
that the appropriate measures are established and the requisite data is 
collected and analyzed. 

Agency Comments We provided a draft of this report for comment to the Commission, the 
Judicial Conference’s Committee on Criminal Law, the Department of 
Justice, and the Administrative Office of the U.S. Courts. Their comments 
and our responses are summarr ‘zed below. The full text of the comments of 
each are found in appendixes VI-IX. l 

Cotiission In general the Commission was pleased that our report arrived *at the 
same basic findings and conclusions as the Commission.” The Commission 
did raise specific points regarding issues related to the disparity analysis 
and our characterization of data lim itations. 

The Commission said that we “m ischaracterized” the Commission’s 
evaluation study and conclusions regarding the sentencing impact of such 
inappropriate or generally inappropriate factors as race and gender. 
According to the Co m m & ion, it is incorrect for us to characterize as 
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evidence of “unwarranted disparities” the statistically significant 
association found between such offender characteristics and the 
imposition of a sentence at the top, middle, or bottom of the guidelines 
range for a cell. The Commission believes such findings represent patterns 
of permissible judicial sentencing discretion, not unwarranted disparity. 
The Commission also stated that Congress did not define judicial 
sentencing variation within the guidelines range as disparity, much less 
unwarranted disparity. 

Congress has defined disparity as defendants with similar criminal 
histories who commit similar criminal acti receiving dissimilar sentences. 
The Commission maintains that as long as sentences given for similar 
criminal acts f&U within the same guidelines range, they cannot be 
dissimilar. We have taken a broader view than the Commission as to what 
constitutes dissimilar sentences and, accordingly, unwarranted disparity. 
Cur view provides Congress with information on sentencing patterns 
within the guidelines ranges that are associated with the personal 
characterl~tics of offenders; the Commission’s rationale does not. 
Sentencing variations within a given guidelines range can result in quite 
different sentencing outcomes. We have elaborated on this point on page 
13. 

The Commission said that despite the implication in our report that 
meaningful comparisons between preguidelines and guidelines sentencing 
could have been made if the preguidelines data contained additional cases, 
no amount of additional cases would have permitted this. 

This is a misinterpretation of our position. We clearly noted that 
differences in much of the offender data available on those sentenced 
under the old and new systems made it difficult to reliably match and 
compare groups of preguidelines and guidelines offenders. It is precisely l 

because available data prohibited a definitive comparison of sentences 
under the old and new sentencing systems that we recommended that all 
future evaluation focus solely on sentencing under the guidelines. 

Judge Vincent L. 
Brdderick, Chairman, 
Committee on Criminal 
IA+ of the Judicial 
Conference 

While agreeing with our conclusion that additional research into the 
question of disparity is needed, Judge Broderick suggested that the 
research objective be narrowed to unwarranted disparity and that we give 
direction to the types of questions that should be addressed. 
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Our report does not address changes in unwarranted disparity under the 
guidelines compared to the preguidelines system because, as we noted, 
there were insufficient data to analyze changes in unwarranted disparity. 
Our report recommends that the Commission, working with the crim inal 
justice community, identify and gather the data necessary to evaluate the 
degree of unwarranted disparity under the guidelines, including the effect 
of presentencing decisions on unwarranted disparity in sentencing. 

Judge Broderick believed that comparing preguidelines and guidelines 
sentences of offenders in the same cells tells us little about overall 
disparity if there are differences in the information or in the application 
principles that are used to place cases within those cells. 

We agree, but such data were not generally available for comparison. We 
relied, of necessity, on the data available. As we cautioned in our report, 
our analyses and conclusions were quite lim ited-i.e., to the cells within 
the guidelines grid we analyxed and for which we found that the 
dispersion of sentences around the average was less under the guidelines. 
It was not possible to generalize from  the cells we examined to the 
guidelines as a whole. 

According to Judge Broderick, in characterizing variation with respect to 
factors Congress and the Commission deemed to be either inappropriate, 
not generally appropriate, or not ordinarily relevant, the draft report 
presupposed the correctness of the determ inations by Congress and the 
Commission. Judge Broderick urged that data should be collected on such 
factors to determ ine their impact on sentencing. 

Our statutory mandate was lim ited to an examination of the impact of the 
guidelines, not the desirability of the policy choices Congress and the 
Commission have made in enacting and implementing the guidelines. As 
described in appendix IV, a number of those interviewed questioned some 
of these policy choices. We agree that data should be collected to 
determ ine the impact on sentencing of factors that are supposed to be 
inappropriate or generally inappropriate in sentencing. 

Judge Broderick further stated that the report noted the difficulties in 
undertaking empirical research into the extent and causes of disparity 
related to prosecutors’ decisions. However, he said that such research is 
critical and that analyzing the extensive literature on the guidelines could 
help to crystallize the issues that are being debated and turn them  into 
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questions for empirical analysis that could be addressed by future 
evaluations. We agree. 

FInally, Judge Broderick stated that the Commission does not have any 
particular expertise in determining the impsct of the guidelines on the 
various agencies directly involved. The agencies involved should report on 
the effects that the guidelines have on them 

We did not recommend that the Commission unilaterally determine the 
impact of the guidelines on various federal agencies affected by them. We 
recommended that the Commission work with these agencies to ensure 
that each agency establishes appropriate measures and collects and 
analyzes the requisite data 

Department of Justice The Department of Justice provided several comments on our work in the 
broad areas of sentencing disparities and prose&o&l discretion. 

Justice said that our discussion of racial disparities in the letter was not an 
adequate mmmaly of the work we did. According to Justice, we failed to 
clarify in the letter that our findings regarding the effect of race on 
sentences imposed were inconclusive. As a result, Justice thought that we 
might contribute to the perception of widespread antiblack discrimination 
in the justice system, when in fact, the evidence is not clear. 

We were careful to note the limitations of our findings in both the letter 
and the appendixes. Specifically, there are racial disparities under the 
guidelines, but the effects of race are not manifested in a consistent 
manner. Given the data, it is too early to conclude that blacks received 
some sort of sentencing advantage or disadvantage relative to whites. 
Given the complexity of the guidelines, it made sense to focus on the 
specific manifestation of the effects of race, rather thsn draw general 
conclusions. 

We stated that our analysis confiied the existence of sentencing 
disparities, whether they are racial, gender, or socioeconomic, and that 
not all such disparities in sentencing have been ehminated under the 
guidelines. We clearly noted that our findings were preliminary, that 
additional data and research were needed to determine the extent of 
disparities in different contexts, and that measures of disparities should be 
monitored as the guidelines continue to be implemented. All of these 
statements are consistent with the findings in the appendixes. 
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In reporting the views of some of the court and crim inal justice personnel 
we interviewed that the guidelines were too harsh (primarily for drug and 
fIrstAme offenders), Justice said that we should note that there are 
mechanisms in the guidelines for adjusting sentences based on offenders’ 
roles in crimes. It also said that we should note that amendments the 
Commission had proposed to the guidelines to take effect in November 
1992 could reduce concerns about harshness of sentences. 

In the Background section of our report, we briefly discussed adjustments 
allowed by the guidelines to account for aggravating or m itigating 
circmtances as part of our discussion of how the guidelines work. In 
reviewing the guidelines amendments that the Commission submitted to 
Congress, we found that while some proposed amendments could reduce 
sentences for some offenders, other amendments were likely to increase 
sentence lengths for some offenders. For example, the Commission 
proposed an amendment stating that lack of guidance as a youth and 
similar circumstances indicating a disadvantaged upbringing are not 
relevant grounds for departing from  applicable guidelines ranges in 
sentencing. This proposed amendment could increase sentences for some 
offenders. As such, we did not iind it appropriate to qualify statements 
made by interviewees on problems in the guidelines system with a 
discussion of how proposed amendments may or may not change their 
views. 

Justice also said we needed additional information on steps it had taken to 
ensure that federal prosecutors apply discretion in charging and plea 
negotiation decisions according to uniform  policies and procedures. In 
reporting that some of our interviewees thought the guidelines gave 
prosecutors too much power over sentencing outcomes based on their 
charging and plea bargaining decisions, Justice said that we should note 
that it has policies and procedures for prosecutors to follow in their 
decisionmaking. It also commented that compliance with these 
procedures was reviewed in evaluations of U.S. Attorneys offices. 

We believe the judges, probation officers, and attorneys we interviewed 
were aware of Justice policies when they voiced their concerns and that 
the existence of the policies did not change their views. Justice’s policy is 
to charge the most serious readily provable offense or offenses in crim inal 
indictments, and charges are not to be bargained away or dropped unless 
the prosecutor doubts the government’s ability to readily prove them . 
However, individual U.S. Attorneys offices have wide discretion within the 
national policy. Exceptions to the policy are authorized with supervisory 
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approval and notations in the case files. For example, prosecutors could 
drop readily provable charges due to a backlog of cases in the office or 
because the case would be time-consuming to try and would significantly 
reduce the number of csses disposed in the office. 

W ith reference to Justice’s comment that it reviews of&es’ compliance 
with national charging and plea bargaining procedures, as these reviews 
were described to us, they appeared to be very lim ited. An official of the 
Executive Office of U.S. Attorneys said the reviews consisted of asking 
several questions about compliance within the context of broader 
performance reviews. The official said that no reviews of case files had 
been done. Justice Evaluation and Review staff ask prosecutors if they are 
fam iliar with the national policies and if they are following them . They also 
ask prosecutors if they feel their guidelines training has been adequate and 
if they feel that the guidelines are being applied properly in their offices. 
According to the official, there was no indication of problems based on the 
interview results. 

Justice was concerned that we inappropriately implied impropriety in 
prosecutors’ decisionmaking when we referred to a Commission fmding 
that in 17 percent of cases, decisions made by prosecutors on charge 
reductions and other plea bargains had an effect on sentencing. 

We recognize that prosecutors must judge each case on its individual 
merits and that there are many instances when it is appropriate to reduce 
or dismiss charges because of proof problems, new evidence, or other 
reasons. However, our principal point in citing the study is a valid 
one-prosecutorial decisions can have a major impact on the ultimate 
sentence imposed. Understanding the impact of those decisions on 
sentencing disparity is essential to an evaluation of any continuing 
sentencing disparity under the guidelines. 

Administrative Office of 
the; U .S. Cowrts 

The comments of the Administrative Office primarily addressed the 
workload section of our report. The Administrative Office said that we did 
not use all available data in our workload analysis and was concerned that 
we said because workload data were lim ited, our analysis could not be 
conclusive. They said that we could have made a more definitive statement 
on how the guidelines affected workload, especially for probation officers. 

We made a significant effort to collect and analyze data related to the 
guidelines’ effect on the workload of court and other crim inal justice 
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personnel. In our report, we said that the guidelines appeared to increase 
the workload of most crim inal justice personnel but that empirical data 
necessary to quantify the effect of the guidelines were not available. Many 
other changes occurred in the crim inal justice system during the same 
time that the guidelines were being implemented, and we believe none of 
the available data made it possible to isolate the effects of these changes 
from  those of the guidelines. We also noted that the Probation Division 
was the only Administrative Office component to attempt to quantify the 
effects of the guidelines and that they did indeed receive additional staff 
based on their workload study. 

Copies of this report will be made available to the Commission, the 
Judicial Conference, the Administrative Office of the U.S. Courts, the 
Department of Justice, and other interested parties. It will also be made 
available to others upon request. 

Major contributors are listed in appendix X. If you have any questions 
please contact me on (202) 2766069 or Lynda W illis on (202) 6664026. 

Richard L Fogel 
Assistant Comptroller General 
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Appendix I 

Changes in Disparity Between Preguidelines 
md Guidelines Sentences 

With the limited data available we assessed the impact of the guidelines on 
reducing sentencing disparity. We matched groups of preguidelines and 
guidelines offenders with similar criminal histories and offense levels and 
es&hated the variances in their expected time served. We found, after 
a&sting for increases in time served in the guidelines period, that 
sentencing disparity had decreased under the guidelines for the groups for 
which we had adequate data to analyze. Our results were consistent with 
those of the Commission, which concluded in general that the spread of 
sentences imposed and time served had narrowed under the guidelines. 

We also found that, due to data limitations, neither we nor the United 
States Sentencing Commission were able to address fully the question of 
whether the guidelines reduced unwarranted disparity. Left unexplored by 
us and the Commission, for example, were questions related to the spread 
of preguidelines and guidelines sentences for similarly situated offenders 
who Mered only on legally irrelevant factors such as race, gender, or 
socioeconomic status,1 or on the impacts of presentencing decisions on the 
location of offenders on the sentencing grid. 

Sentencing To measure the impact of the guidelines on sentencing disparities, the 

Commission’s Commission compared sentence outcomes for similarly situated groups of 
preguidelines and guidelines bsnk robbers, bank embezzlers, heroin 

Analysis of distributors, and cocaine distributors.2 The Commission identified similar 

Sentencing Disparities defendants by grouping offenders who had specific characteristics that 
related to offense conduct. They matched on relevant preguidelines 
fhctors that were used to develop offense groupings under the guidelines. 
For example, similar bank robbers were those who were similar in terms 
of factors such as dollar loss, weapon use, victim injury, role in the 
offense, and so on. By choosing to match offenders, the Commission made 
an explicit tradeoff between the size of the samples available to anslyze 6 
and the precision with which it was able to identify similarly situated 
preguidelines and guidelines offenders? 

‘We noted that we were able to provide some preliminary data on the relationship between 
demographic factors and the spread of sentence. We review these findings in our concluding section. 

!@I’he Federal Sentencing Guidelines, Vol. II, Ch. 4, Parts I-V, pp. 269-299. 

me Sentencing Commiaion analyzed relatively small samples that were chosen purposefully. For 
example, the respective fractions of preguidelinea and guidelines cases in their datasete that the 
Conuni&on analyzed were bank robbers, 14N22.8 percent; bank embezzlers, llN20.9 percent; heroin 
dietrlbutors, 7.rv7.6 percent; and cocaine dishibutors, 13.Y6.0 percent These nun&em can be found on 
pp. 278,283,287,291,296, and 298 of the Sentencing CanmiMon’s evaluation report, The Federal 
Sentencing Guidelines. 
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In each of its analyses, the Commission concluded that the variances in 
sentences imposed under the guidelines had decreased, but for only three 
of eight groups did it conclude that reductions in the variances of time 
served under the guidelines were statistically significant. 

Because of the tradeoff between precision in defining similsrly situated 
offenders and sample sizes, the Commission’s results were not 
generalizable to other groups of similarly situated offenders or even to 
other offenders within the specific offense types analyzed. Moreover, the 
particular groups of offenders chosen were not chosen because they were 
representative or typical of offenders generally but because they were the 
largest groups of a large number of groups of offenders with similar 
crim inal histories and offense characteristics. 

GAO’s Analysis of Like the Commission, we sought to make a general determ ination of 

Sentencing D ispersion whether the sentencing guidelines reduced disparities in sentences. To do t~s, we compared the dispersion’ of crim inal sentences-expected prison 
time to be served-for samples of similarly situated offenders sentenced 
under the preguidelines system with samples of offenders sentenced under 
the guidelines. Expected time to be served is the amount of time a 
defendant can expect to spend in prison at the time of sentencing. We 
snalyzed changes in dispersion by estimating preguidelines and guidelines 
variances and coefficients of variation in expected time served. We 
estimated coefficients of variation to account for large increases in time 
served. 

We defined similarly situated preguidelines and guidelines offenders by 
their crim inal history categories and offense severity levels as defined by 
the guidelines. We matched preguidelines and guidelines offenders who 
had similar sets of crim inal history scores and offense severity levels. 
These scores are used to locate an offender’s position on the sentencing 
table. That position determ ines the presumptive sentence range available 
to judges. The sentencing guidelines table is composed of 6 crim inal 
history categories and 43 offense levels, form ing 263 individual cells. 
Adjacent cells have overlapping sentence ranges. Offenders are to receive 
a prison sentence commensurate with their crim inal history category and 
offense level. 

However, judges are not constrained to sentence offenders to sentences 
that fall within the prescribed ranges. Judges may legitimately give 

‘By dbpemion, we mean the spread of sentences around the average sentence. 
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offenders sentences that Ml outside the sentence range indicated by the 
offenders’ criminal history categories and offense levels for any of the 
following reasons: 

l departures from the guidelines for mitigating or aggravating circumstances 
where the judge believes that the guidelines do not accurately reflect the 
offender’s criminal history or behavior, 

l departures from the guidelines in cases where the defendant has 
substantislly assisted the prosecution, 

. situations where consecutive sentences are given for multiple convictions, 
or 

l situations where statute overrules the guidelines, such as in the case of 
mandatory minimum sentences or where statutory maximum sentences 
are below the guidelines. 

Because the data we used did not contain information on departures, we 
were unable to determine the specific reasons why sentences fell outside 
of ranges. 

For each of our pairs of preguidelines and guidelines groups of offenders, 
we estimated the mean and variance in expected time to be served in 
prison. For each group showing a larger variance after the guidelines and 
surrounding groups, a coefficient of variation in expected time to be 
served in prison was calculated. We used “expected time to be served” in 
prison because some of the defendants in our analysis had not served their 
entire sentences, Therefore, actual time served was not available and some 
estimate was needed in order to measure sentencing dispersion. 

The act changed the fundamental nature of sentencing in the federal 
system by abolishing parole. A preguidelines sentence to a large extent 
represents the maximum term of imprisonment assuming no reduction for 0 
good conduct or parole. Few individuals served or expected to serve such 
sentences; rather, most served between one-third and two-thirds of the 
original sentence imposed. Under the act, individuals must serve their full 
sentence less a maximum reduction of 64 days per year for good behavior.6 

For the preguidelines period the expected time to be served estimate we 
used was the presumptive parole date. This date is established by the 
Parole Commission at the beginning of the service of an offender’s 
sentence. It is a date on which it is presumed that release will take place, 
provided the prisoner maintains a good institutional conduct record and 

%fe sentences and sentencee of 1 year or less do not quali@ for thb reduction. 
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has developed adequate release plans. Similarly, we used the guidelines 
sentences imposed, less the maximum smount of credit for good behavior, 
to estimate the expected time to be served for the guidelines period. Both 
our guidelines and preguidelines measures of expected time served were 
the same measures used by the Commission in its analysis of disparity. 

We examined patterns of dispersion in sentences, as measured by the 
variance and coefficient of variation. Less dispersion in the sentences of 
guidelines offenders indicated that disparity was reduced, while greater 
dispersion indicated that disparity wss not reduced. 

Available data made it possible to conclude only that for the offense 
categories we were able to analyze, sentencing dispersion generally 
decreased under the guidelines. In those instances where variances 
increased under the guidelines, the increase was tied to increases in 
estimated mean time served. When we adjusted for this, dispersion-as 
measured by the coefficient of variation-decreased in sll categories 
analyzed. Our dispersion analyses did not identify which factors 
determ ined the length of the sentence, nor did it directly answer the 
question of whether unwarranted sentencing disparity had been reduced. 

Sources of Data We obtained the data for our analyses from  the same two agencies’ 
databases that the Commission used in its study. Our preguidelines data 
were drawn from  sn augmented Federal Probation Sentencing and 
Supervision Information System of the Administrative Office of the U.S. 
Courts (FPSNJ) dataset constructed by the Commission representing 
offenders sentenced in 1986. This dataset was developed to assess the 
impact of the guidelines on the federal prison population in a prison 
impact model. This model calculated the appropriate guideline crim inal 
history score and offense level for each offender in a stratified sample of a 
10,676 (27,761 weighted) offenders sentenced in fiscal year 1986, taken out 
of a universe of approximately 40,000 offenders. To our knowledge this file 
Is the only dataset that has current guidelines information on crim inal 
history scores and offense levels for offenders sentenced prior to the 
sentencing guidelines. 

Our data on the guidelines sample of offenders were obtained from  the 
Commission’s monitoring and reporting system database for fiscal year 
1990 (MONFYOO). This dataset contained documentation on 29,011 cases 
sentenced during fLscal year 1990 and received by the Commission. For 
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each case it had information on the sentence imposed, the guideline 
offense level, and the guideline criminal history category. 

Variables Used in the 
Analyses and Data 
Verification 

We performed a variety of data validity checks on each of our variables. 
We identified missing, invalid, or illogical data. If our checks showed 
out-of-range or invalid values, we contacted staff at the Federal Bureau of 
Prisons and the Commission to obtain sn explanation and to determine 
how they handled it in their analysis; otherwise, we deleted the record 
from our analysis. 

We found no significant problems with the preguidelines data file. We 
dropped approximately .6 percent unweighted (63 records) or 1 percent 
weighted (301 records) of the preguidelines offenders. However, we 
discovered several problems in the guidelines data file. We deleted 
approximately 6 percent (1,469) of the guidelines records from our 
analysis because they were missing data on key elements, such as offense 
level, criminal history category, or estimated tune to be served. Table I.1 
shows the number of records deleted from both the preguidelines and 
guidelines data files. 

Tablo I.1 : Number of Record8 Deleted 
From QAO Analysis Duo to Mlrrlng 
lnformatlon Preguidelines file 

Number of records 

Weighted 

27.761 

Unwelghted 

10,575 

Number deleted 301 58 

Number of records remaining 27,460 10,517 

Guidelines file 
Number of records 

Number deleted 

Number of records remaining 

29,011 29,011 

1,469 1,469 h 
27,542 27,542 

The preguidelines datsset was relatively complete. It had no missing 
values for offense level scores, and we were able to compute criminal 
history categories from the criminal history scores in the datsset for sll 
our observations. 

For the guidelines data, determining the criminal history category and final 
offense severity level was more involved. We took advantage of three 
alternative measures of each. First, we used a variable calculated by the 
Commission that denoted either criminsl history categories or final 
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offense severity levels. Second, if sn observation was missing on that 
variable, we used the measure of criminal history or offense severity level 
that was recorded in the statement of reasons. We used this replacement 
method because where the data existed, there was a 199 percent 
agreement between the Commission’s and the statement of reason’s 
variables for criminal history category and offense level. 

Third, if observations were missing from either of those variables, we used 
the criminal history or offense severity contained in the presentence 
investigation report. If the calculated variable was missing, we replaced it 
with the variable from the statement of reasons. We used this replacement 
strategy because where data on both variables existed there was 97 
percent agreement between the Commission’s and the presentence 
report’s criminal history variable, and there was an 82 percent agreement 
between the Commission’s and the presentence report’s offense level 
variable. Table I.2 shows the number of times we used each one of the 
three variables.6 

Flnally, if measures on either criminal history or offense severity were 
missing on all three variables, we deleted the record from our analysis. We 
omitted 896 records for this reason. 

Tablo 1.2: Derlvetlon of Crlmlnal 
HIstory Category and Offense Level 
Varlablrr for the GuIdelIner File 

Varlablo used 
Criminal history category 

Commission 

Number of times ussd 

19,837 
Statement of reason 7 

Presentence report 7,698 
Offense level 

Commission 

Statement of reason 
19,945 

7 
I, 

Presentencing 7,590 
Total 27.542 

Our dependent variable was an estimate of the expected time to be served 
by offenders in prison. The preguidelines dataset contained estimates of 
expected time to be served, but the guidelines dataset did not; therefore, 
we estimated time to be served for guidelines cases. We estimated time to 

‘Vhe Sentencing Commission created its c&Aated variable by first usiug the statement of reason 
variable if it was available. Ae a result, we expected that there would not be any Statement of Reason 
varieble available when there was a missing calculated variable. However, in seven records where the 
calculated variable wae miesing, we had a value for the Statement of F&aeon variable. 
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be served by subtracting the maximum of 64 days of “good time” per year 
for each year served. Good time is subtracted from sentences of more than 
1 year and less than a life sentence. An offender may actually receive less 
than 64 days of good time for bad behavior, but for our purpose we 
assumed the maximum amount of good time was given (i.e., 64 days per 
Y-1. 

We performed two final checks. F’irst, because the FPSSIS data tile coded a 
life sentence as 366 months, we recoded the Commission’s value for life 
sentence of 996 months to 366 months for comparability. 

JFinahy, because our guidelines dependent variable was derived from 
observations on sentences imposed, we checked that where an offender 
was coded as receiving a prison sentence, there was a positive value for 
prison time. If there was no value, the offender was deleted from our 
analysis. We deleted 133 offenders for this reason. When the prison 
sentence value was missing or indeterminable, we tried to verify the 
reliability of the record by checking to see if there was a valid value for 
probation; if there was, we kept it. Our reasoning was that an offender 
cannot be given probation and a prison sentence. So if there was a valid 
value for probation, we set the missing value for the prison sentence equal 
to zero. We were able to retain 14 offenders in our analysis as a result of 
this recoding; however, 336 records could not be recoded and were 
deleted. 

Division of Sentencing 
Table Into Smaller Groups 

To compare dispersion in sentences between preguidelines and guidelines 
offenders, we matched offenders on criminal history and offense severity 
scores. However, we did our analysis on a cell-bycell basis. We compared 
sentence outcomes of preguidelines offenders with those corresponding to 
the same cell on the sentencing table for guidelines offenders. We a 
conducted four separate analyses. F’irst, we analyzed all offenders, 
regardless of the offense for which they were convicted. Then we 
separately analyzed offenders convicted for drug offenses, then theft and 
fraud, and fmally, firearms offenses. 

We limited our analyses to cells with relatively large numbers of 
preguidelines and guidelines cases. In the analysis of all types of crimes, 
single cells were required to have a minimum of 19 records (66 weighted)’ 
in the preguidelines data file and 60 in the guidelines data file. In the 3 

We went below our standard of 19 (60 weighted) carsee in one preguldelinea group-group 49. It had 
19 unweighted casea. On our standard, see Herman Bun&in, Athibute Sampling (New York 
McGrew-Hill, 1971), pp. 41-42. 
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analyses of individual crime types, each single cell was required to have a 
m inimum of 16 records (26 weighted) in the preguidelines and 26 in the 
guidelines. We reduced the number of records required for the individual 
crime types because they contained fewer overall observations and we 
were dealing with fewer offense types. 

If an individual cell contained the m inimum number of observations, it 
remained in our analysis. Cells that did not were deleted from  our study, 
with the exception of cells at the very top and very bottom  of the 
sentencing table. Where single cells had insufiicient numbers of cases at 
the very top and very bottom  of the sentencing table, we aggregated across 
individual cells. Cells at the top of the table were sggregated because they 
included sentences of probation or imprisonment of up to 6 months. These 
cells were not combined with other cells that contained harsher sentences. 
Similarly, all cells with a sentence of 360 months to life at the bottom  of 
the table were combined to form  a single group. Cells were combined only 
if there were enough csses within the cells of the same sentencing range to 
meet the case number requirement. 

The rules we used for grouping cells were developed as a result of 
sensitivity analysis we did on the preguidelines and guidelines data The 
sensitivity analysis showed that grouping cells with different sentencing 
ranges affected the results of the sentencing dispersion analysis. However, 
offenders in the top and bottom  of the chart could be grouped together 
without affecting the measure of sentencing dispersion because they 
contained the same sentencing range. 

The first analysis we performed was done on sll offenders regardless of 
crime type. After all data verification was completed, the preguidelines 
dataset contained 10,617 records (27,460 weighted) and the guidelines 
dataset contained 27,642 records. Using our rules for grouping cells, the &  
sentencing table was divided into 63 groups (see figure I. 1). The 63 groups 
analyzed contained a total of 7,976 preguidelines records (22,376weighted) 
and 21,782 guidelinea records. Together these 63 groups accounted for 76 
percent and 79 percent of the total weighted preguidelines and guideline 
records, respectively. Table I.3 summarizes the number of records 
analyzed in our analyses. 
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lOffens13 I Criminal History Category 

1 4JI J 

Analyzed 
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Table 1.3: Summary of Welghted 
Record8 Analyzed by Offenu Group 

Samplo 
Preguidelines 

Guidelines 

Analyrle 
All offenses 

All offenses 

Total Number Percent 
number analyzed analyzed 

10,517 7,976 75.83 

27,542 21,782 79.09 

Drug Offenders 

Preguidelines Drug 2,975 1,682 58.50 

Guidelines Drug 11,326 6,434 56.81 
Preguldelines Theft 2,968 2,295 77.32 
Guidelines Theft 5,966 5,043 84.53 

Preguidelines Firearms 394 66 17.19 

Guidelines Firearms 1,409 60 4.26 

Our second analysis was done on offenders who committed drug offenses. 
We included the three following general offense types in our drug analysis: 
(1) importation and distribution, (2) simple possession, and (3) use of a 
communication facility in committing a drug offense. The two drug data 
files contained 2,876 preguidelines records (8,216 weighted) and 11,326 
guidelines records. F’igure 1.2 shows how the preguidelines and guidelines 
drug data Nes were divided into 26 groups. The 26 groups we analyzed 
contained a total of 1,682 preguidelines records (4,836 weighted) and 6,434 
guidelines records. Together these 26 groups accounted for 69 percent and 
67 percent of the total weighted preguidelines and guidelines records, 
respectively. Due to a lack of records, we did not analyze certain areas of 
the sentencing table. Most of the drug offenders in the following areas 
were not analyzed: (1) criminal history categories IV-VI, (2) offenders 
eligible for probation without conditions, and (3) offenders eligible for 
probation with conditions or a split sentence of prison and supervised 
release. 
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Theft and F’raud Offenders In our analysis of theft and fraud offenses, we included the five following 
general offense types: (1) larceny, (2) embezzlement, (3) fraud, (4) auto 
theft, and (6) forgery and counterfeiting. There was a total of 2,968 
preguidelines records (Q,SQ2 weighted) and 6,966 guidelines records. The 
preguidelines and guidelines theft and fraud data files were divided into 33 
groups. The 33 groups contained 2,296 preguidelines records (8,017 
weighted) and 6,043 guidelines records. Together these 33 groups 
accounted for 77 percent and 86 percent of the total weighted 
preguidelines and guidelines records, respectively. As with the drug 
offenses, a lack of data prevented us from analyzing large sections of the 
sentencing table. As figure I.3 shows, all offenders in offense levels below 
19 were not analyzed. 
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Figure 1.3: Analyrlr Group8 QAO Uoed 
for Theft and Fraud Offender8 I Offense I Criminal History Category I 

I Analyzed 

Page 62 GAO/GGD-92-98 Seneuclng Guideties 



F’irearms Offenders Last, we analyzed firearm offenses. We included five general offense types 
in the analysisi (1) receipt, possession, or transportation; (2) trafficking; 
(3) receiving, transportlug, shipping, or transferring with intent to commit 
another crime, or knowledge that the firearm will be used in committing 
another crime; (4) use during or in &&ion to certain crimes; and (6) 
possession in a federal facility. Our atudysis contained a total of 334 
preguidelines records (1,236 weighted) and 1,409 guidelines firearms 
records. Only two cells in both the preguideliues and guidelines data files 
contained sufficient data to perform our analysis. The two groups analyzed 
contained 66 preguidelines records (261 weighted) and 60 guidelines 
firearm records. These two groups accounted for 17 percent and 4 percent 
of the total weighted preguideline and guideline records, respectively. 
Figure I.4 shows the two groups. 
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Figure 1.4: Analyrlr Qroup8 C3AO Used 
for Firearm0 Offenderr 1 Offense ( Criminal History Category I 

I Analyzed 

Page 54 GAO/GGD-92-98 Sentencing Guidelines 



Methodology Used Our stathtical analysis of the dispersion of estimated time to be served 
involved determinmg whether the variance of this quantity increased or 
decreased under the guidelines. This involved testing for variance 
homogeneity. Usually, this is done by calculating the ratio of the sample 
variances and looking up the value for this ratio in a table of the 
F-distribution. However, this procedure relies heavily on the assumption 
that the data from which the variances have been computed follow a 
normal distribution. We found that the data on estimated time to be served 
generally did not meet this requirement. 

To test for variance homogeneity under these conditions, we used the 
bootstrap resampling technique.* The bootstrap method does not rely on 
assumptions about the underlying distribution, such as normality. It 
involves sampling with replacement from the original data and computing 
the value of the parameter or test statistic of interest, such as the variance 
or the variance ratio.e The resampling procedure is repeated many times, 
and it is assumed that the resulting sample distribution may be used as a 
valid estimate of the underlying population distribution. We generated 
1,000 bootstrap samples for each of the preguidelines and guidelines 
groups, and we calculated the variances of those groups. We pooled the 
data, and using the preguidelines variance as the numerator of a variance 
ratio and the guidelines variance as the denominator, we also estimated 
boot&rapped variance ratios. We then conducted appropriate tests for 
inequality of preguidelines and guidelines variances. 

Results of GAO’s Analyses The overall analysis, as well as the analyses of drug and theft and fraud 
offenses generally showed that variances in time served decreased after 
the guidelines took effect. The number of firearms groups was too small to 
make a conclusion about the results of our analy~is.~~ Of the 68 groups 

The bootstrap reaampling technique haa been widely used to estimate parameters and confidence 
intervals. For an explanation and ovetiew of applications, see B. Efron and B. Tibshimni, “The 
Bootstrap Method for Assessing Statietical Accuracy,” Division of BiosWstlcs, Technical Report No. 
101 (Stanford, CA: Stanford Univerai&, Mar. lQS5) or R Stine, “An Introduction to BooWrap Methods 
Ex&mn~lea and Ideas” Sociological Methods and Research, Vol. 18, Noa 2 & 3 (Nov. lQSQ/Feb. lQQQ), pp. 

me bootstrap method we uocd was similar to that wed by the Commission in its distributional 
an&&. The @or difference in our approaches was in how offender data were grouped and the 
rexnMng impact that different grouping had in the interpretation of resulta For a discussion of 
methoQl for variance homogeneity, see Denis D. Booe and Cave8 Brownie, “Bootstrap Methods for 
Testing Homogeneity of Variances,” Technometriea, Vol. 31, No. 1 (Feb. lQSQ), pp. 6Q-82. 

%lr analysis of two firearms groups showed that one group had a smaller variance under the 
guidelines and the other group had a larger variance. 
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analyzed in the overall analysis, 67 groups had smaller~variances under the 
guidelines, and 11 had larger. 

The results of our analysis of drug offenders showed that, of the 26 groups 
analyzed, 20 groups had smaller variances under the guidelines and 6 had 
larger. Only 1 of the 33 theft and fraud groups analyzed had a larger 
variance under the guidelines. 

After the analyses of the variances were completed, we further analyzed 
the groups in each of the four analyses that showed a higher variance after 
the guidelines took effect. We also looked at any group with a lower 
variance that was positioned on the sentencing table above or below the 
group with the higher variance or was positioned diagonally upward to the 
right or downward to the left of a higher variance group.” For each of 
these groups we calculated the coefficient of variation,lz a relative measure 
of the variance. We found that in all of the higher and lower variance 
groups analyzed the relative measure of the variance showed that 
sentencing dispersion was less under the guidelines. Tables I.4 and I.6 
show the results of our relative variance analysis. 

“We chose to look at the groupe d&qonally to the upper right and lower left because these gix~ps 
generally had the same or similar sentence rangea 88 the associated higher variance group& 

The coefficient of variation is equal to the standard deviation divided by the mean then multiplied by 
100 percent. 
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Table 1.4: Rwulta of the Analyrlr of 
Coeff lclent of Variance of Eatlmated 
Time to Be &wed-All Group8 
Analyzed 

Analydr group Preguldellner GuIdelIner 
All offenrer AVG VAR C.V. AVG VAR C.V. 
9 1.7 105.8 574.8 5.3 95.4 182.6 
14 9.3 669.0 279.7 16.3 199.0 84.6 

18 16.4 850.4 178.2 24.9 463.3 85.7 

23 22.3 818.2 128.5 48.2 852.5 54.8 
24 17.0 1,226.4 21087 61.5 2,313.O 71.4 
25 18.0 910.0 168.5 54.7 890.4 47.6 
27 22.2 1,553.5 179.6 71.4 817.8 39.9 

33 79.3 3.758.8 78.7 304.4 9,535.3 32.1 

35 4.8 166.5 270.2 5.2 18.1 81.8 

36 5.4 171.0 246.8 9.0 258.6 153.6 

37 6.5 233.1 254.2 9.5 133.0 112.1 

40 11.9 563.3 200.6 16.2 145.6 69.1 

41 11.9 379.4 179.9 19.8 464.4 101.3 

42 19.6 783.2 141.2 24.6 1,058.9 108.4 

50 9.8 247.1 157.1 7.4 18.4 58.4 

51 8.6 354.8 223.0 13.1 605.8 164.6 

52 7.6 365.7 250.6 12.9 150.0 92.2 

53 6.4 228.3 263.2 12.5 19.5 34.9 

54 15.2 341.9 121.3 20.3 471.7 103.5 

55 13.5 351.9 139.0 17.6 34.1 33.0 

57 18.4 516.4 124.3 30.6 743.6 87.3 

60 42.9 943.8 71.9 51.0 1,016.3 59.9 

65 15.0 485.0 144.7 12.3 111.4 74.5 

66 10.9 479.8 201.6 19.9 867.3 136.2 
67 24.0 333.1 76.4 54.8 730.4 48.6 
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Table 1.5: Results of the Analyslr of 
Coefflolent of Vsrlancs of Estlmrtod 
Tlms to Be Bsrved-Drugs and Theft 
and Fraud 

Additional Analysis of 
Sentence Dispersion 

Analysis group 
Drugs 
8 

Prsguldellnes Guldellnes 
AVG VAR C.V. AVG VAR C.V. 

15.1 300.2 116.1 45.1 329.0 40.2 

11 24.7 841.7 119.9 77.8 1,253.g 45.5 
16 75.8 8,170.l 117.5 299.2 9,733.a 33.0 

18 31.5 317.6 56.6 62,l 524.1 3694 
24 
Theft and fraud 

42.0 1,232.7 82.2 146.0 3,841.l 42.4 

7 1.0 30.7 570.2 1.7 8.9 178.5 

8 .8 17.4 563.2 3.3 19.6 135.3 

9 1.8 49.8 406.4 6.8 21.7 68.3 

21 2.3 28.0 228.5 5.6 19.7 79.2 

In a separate analysis, we reanalyzed the Commission’s data on the 
sentences of preguidelines and guidelines bank robbers, bank embezzlers, 
heroin distributors, and cocaine distributors. We used the data the 
Commission used in their “Distributional Analysis,” but we used different 
techniques to analyze the data Cur purpose was to determine if changing 
techniques would change the Commission’s results. 

Briefly, in its analysis of the distribution of sentences for groups of 
similarly situated offenders convicted and sentenced for these four crime 
types, the Commission concluded that overall disparity in the prison 
sentences imposed and time in prison had declined under the guidelines. 
(See pp. 277-299 of the Commission’s study.) In addition, in its study of 
sentencing patterns under the guidelines (pp. 300339 of the study), the 
Commission also concluded that there was little evidence of differences in 
the sentences or time served of similar offenders of different races, 
genders, or other demographic categories. 

. 

In our reanalysis of the Commission’s data, we limited ourselves to the 
following. F’irst, we tested for change in disparity among all heroin and 
cocaine distributors with criminal history category I. We did not limit 
ourselves to offenders within a single offense level.13 Second, we pooled 
the data for cocaine and heroin offenders to increase the statistical power 
that was available to detect changes in disparity. 

We used andyda of variance to control statistically for the effect of offense severity. 
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Further, we rean@zed the data on drug offenders belonging to specific 
demographic categories by pooling the data for cocaine and heroin 
offenders of offense level 26 in order to increase statistical power, and we 
transformed the data using logarithms in order to improve the 
assumptions of the statistical tests. 

Our results for the first analysis are displayed in tables I.6 and 1.7. Our 
results of the analysis of demographic categories are displayed in table 1.8. 
Our results support the Commission’s original conclusions: overall 
disparity declined, and the data provided little evidence of disparate 
treatment by race, gender, or other demographic categories. 

Tablo 1.6: Standard Deviatlono In Montho of Imposed Sentence and Time Served: Controlling for Guidelines Offense LeveLb 
Heroin and Cocaine Category 1 Offendero 
Preguidglines and guldelines samples (Commission Data Set 1). Degrees of Freedom (DF) in parentheses, 

Standard deviation0 Test of 
Measure Type of offense Preguidellnes Guldellnea change 
Imposed sentence 

Heroin 2.0 w 1.4 (154) 3.6c 

Time served 

Cocaine 1.9 e.w 1.4 (285) 3.3c 
Combined 2.0 (140) 1.6 (523) 2.4c 

Heroin 1.6 (88) 1.5 (155) 1.4 

Cocaine 1.7 (58) 1.4 (308) 2.3c 

Combined 1.7 (140) 1.6 (548) 1.3 
‘The disparlty measure is the within-level standard deviation based on a fixed effects one-way 
ANOVA, i.e., the square root of the within-level mean-square. To stabilize the variance across 
levels, we used the logarithms of imposed sentence and time served as dependent variables. A  
small number of observations with zero sentences or durations were omitted. The standard 
deviations are presented on the original scale (months). 

bathe guidelines levels are defined in terms of the weight of seized drugs. See table 1.7. 

CStatlstically significant change In disparity, alpha I .05. (Compare to the F distribution with df as 
indicated for the preguidelines and guidelines samples.) 
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Tablo 1.7: GuIdelIner bvelr oi Drug 
Amounts 

Level 
Weight (Grams) 

Heroln Cocaine 
12 O-4 O-24 

14 5-9 25-49 

1% lo-19 50-99 

18 20-39 loo-199 

20 40-59 200-299 

22 60-79 300-399 

24 80-99 400-499 

26 loo-399 500-l ,999 

28 400-699 2,ooo-3,499 

30 700-999 3,500-4,999 

32 I .ooo-2.999 5,000-14,999 

34 3,ooo-9,gQQ 15,000-49,999 

36 lO,OOO-29,999 50,000-l 49,999 

Note: Each analysis used all levels wlth two or more observations in each sample. 
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Table 1.8: Tests for Dlspsrlty In Mean Sentence lmpoud (Months) and Mean Time Served (Months) Based on Demographlc 
Varlabler. Comblned Heroin and Cocaine Category 1 Offenders, Offenee Level 20 
Preguldelines and guidelines samples (Commission Data Set 1). Sample base in parentheses. 

Mean time (N) 
Mean sentence (N) Preauldellner 

Variable 
Education 

Subclass 
Preguldellnes GuIdelIner -Guld Guldellnes 

Low 34 (391 60 (82) 20 (391 52 (82) 

High 37 (45) 61 W 23 (45) 53 w 
Difference -3 -1 -3 -1 

Married 

No 32 (46) 80 (87) 21 (46) 52 (87) 

Yes 41 (38) 80 w 22 (38) 52 w 
Difference -9 0 -1 0 

Gender 

Female 23 (25) 58 (14) 16 (25) 50 (14) 
Male 41 (59) 61 (139) 24 (59) 53 (139) 
Difference -18a -3 -8’ -3 

Raceb 
White 38 (20) 80 (=I 18 (20) 52 WI 
Black 35 (28) 60 (47) 23 (28) 52 (47) 

RaceC 
Difference 3 0 -5 0 

Non-Hispanic 38 (20) 80 63) 18 (20) 52 (53) 

Hispanic 33 (34) 61 (47) 22 (34) 53 (47) 
Difference 5 -1 -4 -1 

Employed 

No 30 (20) 59 (32) 21 (20) 51 (32) 
Yes 38 64 80 (112) 22 (64 53 (112) 
Difference -8 -1 -1 -2 

‘%tatistlcally signlflcant difference, alpha = .05. Satterthwaite two-sample t-test (assumes unequal 
variances). 

bHispanlcs, American Indians. Alaskan natives, and Asian and Pacific Islanders were excluded 
from this analysis. 

CBIacks, American Indians, Alaskan natives, and Asian and Pacific Islanders were excluded from 
this analysis. 
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Disparity in Sentencing Under the 
Guidelines 

Background This appendix describes research that attempted to refine and extend the 
United States Sentencing Commission’s analysis ss found in its evaluation 
report.’ The Commission’s study, described in its report as preliminq and 
the basis for future research efforts, presented information on sentencing 
in the form of 36 2-way tables. These 36 tables were formed by 
cross-classifying a 6-category sentence location variable by 7 factors (one 
at a time), using 6 different samples of offenders. 

The five samples of offenders included “similarly situated” categories of 
(1) bank robbers, (2) embezzlers, (3) heroin traffickers, and (4) cocaine 
traffickers, ss well as (6) a 2bpercent sample of all offenders (of all types) 
sentenced under the guidelines from April 1990 through September 1990. 
The sentence location variable employed in these tables contrasted 
offenders who received sentences that were downward departures, at the 
bottom of the guidelines range, below the midpoint, at or above the 
midpoint, at the top of the guidelines range, or upward departures. The 
seven factors by which this sentence location variable was cross-classified 
were race, gender, marital status, employment status, education, and 
judicial circuit. 

The numbers of similarly situated robbery, embezzlement, heroin, and 
cocaine cases represented in the Commission’s tables were roughly 111, 
93,86, and 161, respectively. The exact number in each table depended on 
the factor by which sentence location was cross-classified and the amount 
of missing data associated with it. The number of cases cross-classified 
when the data from the 2bpercent sample of all offenders were used 
ranged from roughly 1,600 to 2,100, with again the exact number 
depending on the factor involved in the cross-classification and the 
amount of missing data associated with it. 

With respect to the 28 offense-specific tables that were presented, the l 

Commission found that the race of the offender was significantly related 
to sentence location for the particular group of heroin traffickers they 
considered, but not for cocaine traffickers nor for bank robbers or 
embezzlers. Moreover, the Commission was unable to establish whether 
any of the other factors (gender, age, etc.) were related to sentence 
location for any of the four groups of similarly situated offenders they 
looked at. In sumnu&in g the results for these specific categories of 
offenders, the Commission concluded that either cell sixes were too smsll 
to test or no significant differences in sentence location were found with 

‘“Judicial Sentencing Patterns Under the Guidelines”, The Federal Sentencing Guideline, Vol. II, Ch. 4, 
Section A of Part VI. 
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respect to gender, age, marital status, employment status, education, and 
judicial circuit. 

In analyxing the seven two-wsy tables involving the 2bpercent sample of 
all offender types, the Commission reported that the location of the 
sentence meted out to offenders wss significantly related to race, gender, 
employment status, and judicial circuit but not to age, marital status, or 
education. Little was made of these aggregate findings except the 
observations that (1) racial differences in sentence location involved 
differences across racial groups in the tendency to receive differing within 
rsnge sentences but not differences in the tendency to receive departure 
sentences and (2) sny of the variations found might be correlated with 
(and presumably accounted for by) factors not addressed in its 
prebminary study. 

There is little discussion in the Commission’s report of the results which 
suggest that the sentences offenders received under the guidelines may be 
partly a function of personal characteristics that were clearly irrelevant to 
sentencing (such ss race and gender) or potentially irrelevant to 
sentencing (such as employment status and judicial circuit). It is true that 
the reported results involved bivariate relationships which might be 
diminished substantially, or accounted for totally, by controls for legally 
relevant characteristics, such ss seriousness level and criminal history. It 
is also true that the reported result ran contrary to the previously reported 
results which found largely no effects of personal characteristics on 
sentences handed down to specific categories of bank robbers and 
embezzlers and heroin and cocaine traftickers. But the Commission 
offered no evidence that legally relevant factors accounted for these 
relationships, and the failure to find signiiIcant relationships in the 
samples of specific offender tsrpes used might, as the Commission clearly 
recognized, have resulted from nothing more than the small cell sixes that 
its selection methods produced. 

l 

It is possible that the nulI results the Commission found with respect to 
the specific categories of bank robbers, embezzlers, and drug traffickers is 
not what they would have found had they chosen to look at other 
categories of robbers, embezzlers, and drug traffickers or at other types of 
offenders more generally. The particular categories of specific offenders 
that the Commission analyzed were not chosen because they were typical, 
or representative, of broader categories of offenders but because they 
were the largest groups of a very large number of groups of similar 
offenders with similar criminal histories and similar offense 
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chsracteristi~ that the Commission could obtain given their selection 
procedures. Whether inferences can be made from these specific offender 
types to other types of offenders is questionable. 

Because of the problem of generahzing from the results involving the small 
groups of similarly situated offenders and because of the potential 
importance of the prebminary resulta which the Commission obtained in 
their work with the 2bpercent sample of all offenders, we used the latter 
data in the present report. We began by examining the seven two-way 
tables it created from this data set by cross-clsssifying sentence location 
with race, gender, marital status, employment status, education, age, and 
circuit. We also considered similar twoway tables formed by 
crossclassifying sentence location by criminal history, seriousness level, 
type of offense, and mode of disposition (plea or trial). We then looked to 
see whether controlling for these latter, legally relevant factors, accounted 
for the effects we found of the former, legally irrelevant factors, on the 
location of sentences which offenders received. (Each variable used in this 
analysis is defined later in this section.) 

We employed simple loglinear techniques in our analyses and looked 
separately at the effects of these aforementioned factors on the tendency 
for offenders to receive departure versus within range sentences and, for 
those who received within range sentences, at the tendency for offenders 
to receive sentences at the top of the guidelines range rather than at the 
bottom of the range or somewhere in between. In looking at the clearly or 
potentially legally irrelevant variables, we found that only judicial circuit 
affected whether offenders received sentences that departed from the 
range prescribed by the guidelines. All of these legally irrelevant variables, 
however, with the exception of education, affected whether offenders 
received sentences at the top or the middle or the bottom of the range. 
None of the effects that we found of these variables, either on the 
tendency to receive departing sentences or on the tendency to receive 
shorter or longer within range sentences, appeared to be accounted for in 
very great measure by simple controls for the legally relevant factors we 
considered. We provide details regarding the nature and magnitude of 
these effects in the analysis section of this appendix. 
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The Analysis Cur analysis began with a consideration of 11 a-way tables formed by 
cross-class~g sentence location with 7 extralegal factors2 and 4 legal 
factors. The sentence location variable employed was the same variable 
used by the Commission in its report and contrasted sentences that 
involved downward departure, bottom of the rsnge, below the midpoint, at 
or above the midpoint, top of the range and upward departure sentences3 
The 7 extralegal factors were all categorical variables and involved the 
following contrasts: 

1. race (white, black, Hispanic), 

2. gender (male, female), 

3. marital status (married, unmarried), 

4. employment status (unemployed, partMy employed, fully employed 
over the 12 months prior to sentencing), 

6. education (less than high school, high school, more than high school), 

6. age (l&26,26-36,36 and older), and 

7. circuit (12 categories, including DC. and the F’irst through Eleventh 
Circuits). 

The legal factors considered were similarly categorical and involved the 
following contrasts: 

We use the term “extdegal’ throughout to denote factors which are clearly irrelevant to guidelines 
sentencing from a legal standpoint or which are potentially irrelevant. The guidelines seem to us to be 
dramedinsuchawayaeto~eitclearthatrace,sex,andsodalclassshouldnotplayapartin 
sentencing under the guidelines and that, under mcst conditions, marital status, employment status, 
education, age, and personal chsracte~ca of this sort should not be pertbent ss well. In the 
Commission’s 26-percent departure study sample with which we were working, there was no clear 
measure of social class, though education and employment status might be regarded as crude proxies 
for that variable. 

%‘hlle the Commission’s report wss not entirely clear about how this variable was crested or what 
these categories correspond to exactly, conversations with analysb at the Cnmmission suggest the 
following. Upward departures were any sentences of greater length thsn the guidelines range entails, 
wNe downward departures involved sentences of shorter length for reasons other than a defendant’s 
substantial assistance to the government. (Cases involving downward departures for substsntial 
aesicltance were deleted from the file.) Top of the range and bottom of the range sentences were 
precisely what they imply. If the guidelines range for a particular offender, given the seriousness of the 
offense committed and the offender’s criminal history, wss 4161 months, then a sentence of 41 
months would be a bottom of the range sentence and a sentence of 61 months would be a top of the 
range sentence. The midpoint of this range (46 months) would be the point that separates sentences 
below the midpoint from sentences at or above the midpoint 
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1. criminal history (guidelines table criminal history categories I through 
VI), 

2. seriousness level (fmal offem level from the guidelines table, ranging 
fkom 1 through 43), 

3, offense type (violent, economic, drug, firearms, immigration, other): and 

4. mode of disposition (guilty plea, trial). 

Our analysis of these tables proceeded by first partitioning them into two 
complementary subtables which revealed, more directly than the 
expanded cross-classification, the separate effects of these factors on the 
tendency for offenders to receive departing versus within range sentences 
and, for those who received the latter, sentences that were at the top of 
the range rather than at the bottom or somewhere in between. Table El, 
for example, shows the expanded cross-clas@cation of race and sentence 
location, while tables II.2 and II.3 show the subtables formed from this 
cross-classification by partitioning. 

Table 11.1: Froquenclea and Percentage, In the Crose-Clasrlflcatlon of Race and Sentence Locatlon 
Percentaaesln brackets 

Race 

Sentence locatlon 
Downward Bottom of Below the Above the Top of the Upward 
departure the range mldpolnt mldpolnt range departure Total 

White 83 484 99 150 135 32 983 

LB.41 [49.2] [lO.l] [15.3] [13.7] 13.31 [l 00.01 
Black 46 283 52 59 79 11 530 

P.71 [53.4] WI [ll.l] [14.9] 12.11 [l OO.O] 
Hispanic 34 149 51 55 41 7 337 l 

[lO.l] [44.2] [15.1] [16.3] [12.2] P.11 [l 00.01 
TOttll 153 916 202 264 255 50 1,550 

WI [49.5] [10.9] f14.31 [13.8] 12.71 [l 00.01 

%ur categorization of the aggregated categories of violent, economic, and drug offenders paralleled 
the scheme wed by the Ckunmi&on elsewhere in its report. Violent offem included homicide, 
robbery, kidnapping and assault. Economic offenses included larceny, embezzlement, tax offensea, 
fraud, and forgew and counterfeiting Drug offensea involved all drug-related offenses excluding 
dimple poeseaion. The ‘othef category included all offensea other than these and Wearma and 
immigration offenses, which were large enough categories of offendem to retain without aggregation. 
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Teblo 11.2: Raw by Within Range 
Sentencee Sentence locatlon 

Raw 
White 

Bottom of Below the Above the Top of the 
the range mldpolnt mldpolnt range Total 

484 99 150 135 866 
(55.81 u1.41 f17.31 115.61 11 00.01 

Black 283 52 59 79 473 

Hispanic 

Total 

(59.81 [ll.O] [12.5] [16.7] [lOO.O] 
149 51 55 41 296 

l50.31 [17.2] U8.61 f13.91 [100.01 
916 202 264 255 1,637 

[56.0] [12.3] [16.1] [15.6] [lOO.O] 

Table 11.3: Raw by Departure Ve. 
Wlthln Range Sentencee 

Race 
Downward 
departure 

Sentence location 
Upward 

Wlthln range departure Total 
White 83 868 32 963 

Black 
P-41 [88.3] L3.31 [lOO.O] 

46 473 11 630 

18.71 [89.2] u.11 [100.01 
Hispanic 34 296 7 337 

[lO.l] [87.8] P.11 (1 00.01 
Total 163 1,637 50 1,850 

18.61 188.51 12.71 r100.01 

Partitioning in this fashion allowed us to test independently hypotheses 
that assert that these various factors are unrelated to whether offenders 
received departing sentences versus within range sentences on the one 
hand and longer versus shorter within range sentences on the other. With 
respect to the racial factor, for example, the &i-square values associated 
with the model of independence given in the first row of table II.4 suggest 
very clearly that racial groups did not differ with respect to the tendency 
to receive departing versus within range sentences but did differ 
significantly with respect to the tendency to receive certain categories of 
within range sentences.6 That is, we fail to reject the hypothesis that race 

‘The model of independence being teeted here and elsewhere in this appendix is a model which aserte 
that in the population from which thki sample was drawn the variables which are cros-classifkl in 
the table to which the model was applied were independent of, or unrelated to, one another. The value 
of chl-equare a~~&ted with the model of independence inform8 us aa to how greatly the observed 
frequencies in the table depart from the expected frequencies under this model. Large and improbable 
values of chiquare, relative to the number of degrees of fkeedom (dfj associated with it, indicate that 
the model of independence can be reJected, while small and probable values indicate that the model 
cannot be rc?kckd 
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was independent of the tendency to receive departing versus within range 
sentences, given the likelihood ratio chi-square (L2) value of 3.23, which 
with 4 degrees of freedom (df) is a highly probable value (P = 52) under 
the model of independence for that subtable. But we can easily reJect the 
hypothesis that race was independent of the tendency to receive different 
categories of within range sentences, given the L2 of 16.39 with 6 df, 
P = .Ol, associated with the model of independence for that subtable. 

Similar partitionings of the other expanded two-way tables reveal that, 
among the seven extralegal factors considered, only circuit affected 
whether offenders received departure versus within range sentences 
(L2 = 36.63 with 22 df, P = .03), while gender, employment status, and 
circuit, in addition to race, affected whether offenders received varying 
within range sentences. It turns out, as will be shown below, that marital 
status and age also affected the type of within range sentences that 
offenders received, though before we report findings pertaining to that 
outcome we develop more fully our understanding of these differences 
across circuits in departure sentences. 

Effixts of Factors on 
Derjarture Sentences 

Table II.4 shows that, in addition to circuit, each of the four legal factors 
(criminal history, seriousness level, offense type, and mode of disposition) 
affected whether offenders received departure versus within range 
sentences. We would like to know, of course, whether the sign&ant 
differences across circuits in the tendency to receive departure versus 
within range sentences resulted from differences across circuits in these 
legal variables. Before investigating that issue, we first attempted to 
provide a description of the effects of these different variables, considered 
separately. This required additional partitionings of the twoway subtables 
involving circuit, criminal history, and seriousness level and the fitting of 
models other than the simple model of independence to alI of these b 
two-way subtables in which independence was rejected. 

we note that the mm of the Le values for the two subtables formed by partitioning equala the LB value 
for the expsnded croes-claes~cation, or full table (e.g., 3.23 + 16.3Q - 19.62, etc.), ln that mime, the 
partitioned mbtablea we worked with retain all of the information about the amciatlon between 
sentence location and each factor that was contained in the original two-way tables. 
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DispsrItq in Sentencing Under the 
GoidslInaa 

Table 11.4: Chl-Square Valuer for the Full and PartItIoned Two-Way Tables lnvolvlng Sentence Locatlon and Selected 
Fectorr 

Departum VI. wlthln mngo 
Full table l ubtable Wlthln mnge l ubtable 

Factor df Chl-square P df Chl-equere P df Chl-equnre P 
Race 10 19.62 ,03 4 3.23 .52 6 16.39 .Ol 

Gender 5 47.40 <.OOl 2 3.90 .14 3 43.49 <.OOl 

Marital status 5 9.86 .08 2 3.57 -17 3 6.29 .I0 

Employment status 10 33.99 <.OOl 4 4.14 .39 6 29.85 <*WI 

Education 10 9.10 52 4 3.56 -47 6 5.53 A8 

An0 10 11.66 .31 4 1.17 .66 6 10.48 .I1 

circuit 55 86.92 <.Ol 22 35.53 -03 33 51.39 .02 

Criminal history 25 146.11 <.OOl 10 20.70 .02 15 125.40 401 
Seriousness level 

Type of offense 
Mode of disposition 

205 473.61 <.OOl 82 178.12 <.OOl 117 295.49 <.OOl 

25 126.74 <.OOl 10 71.13 <.OOl 15 55.61 <.OOl 

5 14.16 .Ol 2 6.96 .03 3 7.20 .07 

Table II.6 shows that the differences across categories of judicial circuit, 
offender’s crim inal history, and seriousness level could be simply 
described, without loss of significant information, by collapsing (or 
aggregating) certain categories of those variables. W ith respect to circuit, 
for example, we found in moving from  step 1 to step 2 that the Third, 
Fourth, Seventh, Tenth, and Eleventh Circuits were not significantly 
different from  one another in terms of the tendency for offenders to 
receive departing versus within range sentences. This is established by the 
difference between L2 values for independence models fitted to the 12 X  3 
table in which all circuits are contrasted and to the 8 X  3 table in which 
those five circuits are combined and contrasted with the other seven 
circuits. This “difference” L2, which equals 36.63 - 31.77 = 3.76 with 22 - 14 
= 8 degrees of freedom , is effectively the L2 testing independence in the * 
6 X  3 table in which these five circuits are contrasted with one another. 
The high probability associated with this cl&square value (P > .60) 
indicates that independence cannot be rejected in that table, which is to 
say that there were no significant differences across those five circuits, 
and no good reason, statistically speaking, not to combine them . 
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Table 11.5: Addltlonal Partltlonlngr of the Two-Way Departure VI. Wlthin Range Subtabler Involving Clrcult, Crlmlnal 
Hlrtorv. and Serlousnerr Level 

Cateaorler Independence model Difference from prevloue step 
Factor 
Circuit 

Step combined o’l step df Chl-square P df Chl-square P 
1 None 22 35.53 .03 
2 ~3,4,7,10.111 14 31.77 <.Ol 8 3.76 >.75 

3 P,5,6,81 8 30.15 <.OOl 6 1.62 >.95 

4 [I,91 6 29.43 <.OOl 2 0.72 >,50 

Criminal history 1 None 10 20.70 .02 
2 11921 8 19.98 .Ol 2 0.72 >.50 
3 [3,41 6 18.63 <.Ol 2 1.35 >.!iO 
4 WI 4 12.72 e-05 2 5.91 >.05 

Seriousness level 1 None 82 178.12 <XI01 

2 11-81 68 156.30 <.OOl 14 21.82 >.05 

3 [2&43] ~42 126.95 <.OOl 26 29.35 >.25 

4 [O-l81 24 108.27 <.OOl 18 18.68 >.25 

Moving from step 2 to step 3, we found in similar fashion that the Second, 
Fifth, Sixth, and Eighth Circuits could be combined with one another, and 
in moving from step 3 to step 4 we further found that the F’irst and Ninth 
Circuits were alike with respect to departure versus within range 
sentences and could be similarly combined.’ The outcome of these four 
steps was the creation of a statistically justifiable simplification of the 
circuit variable that contrasted these three aggregated circuits and the 
D.C. Circuit, which was unlike any of the others with respect to this 
particular outcome and could not be combined with any of them. 

In parallel fashion, we found that criminal history could be reduced to a 6 
three-category variable which contrasted those in categories I-II, III-IV and 
V-VI, without significant loss of information about the tendency for 
offenders to receive departing versus within range sentences. The 43 levels 
of seriousness level could be similarly reduced without significant loss of 
information on this outcome, to four levels which distinguish those at 
levels l-8,9-18,19-28 and 29-43. For these factors, like circuit, the values of 
the difference &i-squares given in table II.4 attest to the fact that the 
particular categories combined did not differ significantly from one 

‘Here too it was the difference L%I which statietically ]ustMed these collapsings. The h@h probabilities 
associated with the L2 values of 1.62 and 0.72 with 6 and 2 df, respectively, indicated that the circuits 
we combined were not eigniflcantiy different with respect to the tendency for offenders in them to 
receive departing versus within range sentencee. 

P&ge 70 GAO/GGD-92-92 Sentencing Guideline8 



Appenh 11 
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another in terms of the tendency for offenders within those categories to 
receive downward departures, within range sentences, or upward 
departures. 

W ith these three variables collapsed in this fashion, we were in a better 
position to describe their effects, ss well as the effects of type of offense 
and mode of disposition, on the likelihood that offenders received 
departing versus within range sentences. We did this by fitting and 
comparing reasonably simple loglinear models to these two-way tables, 
models that placed different simplifying constrainta on the associations 
between these factors and this dependent variable. These models are given 
in table II.6. 

table 11.6: Alternatlve Modelr for the 
Two=Wav Departure Va. Withln Ranaa 
Subtabk I&olvlng Clrcult, Crlmln~l 
Hlstoryj Serlournasr Level, Type of 
Offenre, and Mode of Dlsporltlon 

Factor 
Circuit 

Maralnaldeffects 
Model fitted df Chl-square P 

1 [Cl n-1 6 29.43 c.001 

2 EL’1 3 27.57 <.OOl 

3 w 3 2.26 .324 

Criminal history 1 WI IL1 4 12.73 .013 

2 IH’L’I 3 3.73 ,292 

Seriousness level 1 PI k-1 6 83.29 <.ool 

2 [SL’] 3 44.89 <.OOl 

3 [S’L] 4 28.52 <.OOl 

4 EL, 1 3 14,72 ,002 

5 ;sl;; 3 17.00 .OOl 

6 ISLl 3 69.52 <.OOl 

Type of offense 1 ITI D-1 10 71.13 <.ool 

2 ITL’I 5 21.96 .OOl 

3 1% 1 5 26.39 <.OOl b 
4 W-z1 5 37.15 4-m 

5 tTb1 5 43.96 <.ool 

Mode of disposition 1 PI b-1 2 6.96 ,031 

2 IDL’l 1 1.65 ,198 

Legend: G-Circuit, H=Crlminal history, SGeriousness level, T~Type of offense, D=Mode of 
disposition, L=Sentence location. 

Note: Apostrophes indicate linear constraints; L,, b, and 5 indicate associations with sentence 
location that involve the first (downward), second (within), and third (upward) categories of 
location. 
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With respect to the 4 X 3 table in which our collapsed circuit categories 
are cross-clsssified by the three sentencing outcomes (downward 
departure, within range, upward departure) being compared, we fitted and 
contrasted three simple models. The first of these was the simple model of 
independence which we knew did not fit the data in the table acceptably, 
but which served as a useful baseline model to which we could compare 
the other two. Model 2 was a model that allowed circuit and this sentence 
location variable to be associated and assumed (or required) that location 
was linear in its relationship with circuit. That is, it constrained the 
differences between circuits in the tendency for offenders to receive 
downward departure sentences rather than within range sentences to be 
the same as the differences between circuits in the tendency for offenders 
to receive within range sentences rather than upward departures. (The 
location variable, in other words, wss treated as an ordered variable in 
which the within range category resided equidistant between the 
downward and upward departure categories.) Model 3,, by comparison, 
asserted that the association between circuit and the&sentence location 
categories involved a difference across circuits in the tendency to receive 
within range sentences versus departing sentences (either upward or 
downward) but no differences across circuits in the tendency to receive 
downward rather than upward departures. That Model 3 unlike Model 2 
both improved significantly upon Model l8 and fit the data acceptablp 
allowed us to choose Model 3 unequivocally ss the preferred model to 
describe the association in that table. 

In a similar fashion, the relative fit of models fitted to the other two-way 
tables that is established by the &i-square values given in table II.6 
allowed us to choose a linear by linear association model (Model 2) to 
describe the association in the criminal history by location table and a 
linear model (Model 2) to describe the association in the disposition by 
location table.‘O For the tables in which this sentence location variable was 
cross-classified by seriousness level and type of offense, none of the 
models which placed simplifying constraints on the association present in 

@l’he significant improvement of Model 3 over Model 1 is established by the significant difference in L2 
values between the two (i.e., 29.42 - 2.20 = 27.18 with 6 - 3 = 3 df, P <.OOl). 

?he acceptable fit of Model 3 to the data is established by the chi+quare due of 2.26 with 3 df 
asso&&d with that model, which represents a goodness of lit statistic. The probability of ,324 
~UJSO&M with that value implies that the difference between the expected frequencies under this 
model and the observed frequencies in the table can reasonably be assumed to be due to chance or to 
sampling fhlctuationa. 

loAn excellent discussion of the Qpes of constxained models we fit to these tables involving linear 
aeaoddons and linear by linear assoc&ions is found in Leo A. Goodman’s The Anal sis of 
Cross-ClasslAcatlons Having Ordered Categories (Cambridge: Hazard Univers ty *I. 
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the tables fit the data acceptably, so our only recourse for those tables was 
to choose the trivial modeP as preferred. 

We used these preferred models to estimate the associations between the 
variables in the tables to which they were fitted. This wss done by taking 
the expected frequencies under the dieperent preferred models for the 
various tables, which are given in table II.7, and calculating from them 
various odds and odds ratios, the latter of which served as estimates of the 
associations of the different factors with this location variable. 

“‘Ike trlvlal model for tables of this sort is one which haa expected frequendea that equal the 
obeelved It flta the data not only acceptably, but exactly. While not shown amon2 the various modela 
given in table 11.6, it has an L* value of 0.00 with 0 df. 
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Table 11.7: Expected Frequlmclea Under the Preferrod Mod.18 for the Two-Way Departure Vs. Wlthln Range Subtables, and 
Odd@ and Odds Ratio8 Derived From Them 

Factor 

Sentence locatlon Odd8 on Odd8 on 
Downward Upward downward VI. upward vs. 

deDarW0 Wlthln ranam deoarture wlthln Odda ratios within Odds ratios 
Clrcuit 

DC. 0.00 30.00 0.00 0 a 0 a 

3,4,7,10,11 

2,5,6,8 
1,Q 

Criminal history 

52.64 740.00 1736 -0703 .0232 

77.46 728.00 25.54 .1064 1.51 .0351 1.51 

54.90 354.00 18.10 .1551 2.21 .0511 2.21 

t-11 142.90 1304.40 36.61 .I005 .0281 54 

Ill-IV 20.35 364,72 13.93 a0805 .73 90382 -73 

V-VI 10.75 181.80 0.46 .0501 .54 a0520 

Seriousness level 

l-8 12 563 9 a0213 .0160 

O-18 69 683 32 .lOlO 4.74 .0469 2.93 

19-28 58 371 17 .1563 7.34 00458 2.86 

29-43 44 237 3 01856 8.71 .0127 .79 

Type of offense 

Violent 20 93 7 .2151 5.16 .0753 3.29 

Economic 20 480 11 .0417 .0229 

Drug 100 709 11 ,141o 3.38 .0155 -68 

Firearms 6 IO8 12 .0556 1.33 .I111 4.85 

Immigration 4 100 6 .0400 96 .0600 2.62 

Other 23 208 7 .1106 2.65 .0337 1.47 

Mode of disposition 

Plea 162.24 

Trial 20.76 

1534.52 46.24 .1057 

209.48 13.76 AI693 

Watlos cannot be calculated for DC. 

1.52 .0301 b 

.0459 1.52 

Note: See footnote 13 for the derivation of odds ratios and figures 11.1 through 11.5 for plots of the 
odds on downward departures versus within range sentences and upward departures versus 
within range sentence8 across categories of the various factors. 

Taking the circuit by sentence location table first, we calculated the odds 
on receiving downward departures versus within range sentences and then 
the odds on receiving upward departures versus within range sentences, 
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within each of the four circuit groups.r2 We then calculated odds ratios by 
choosing one circuit group as the reference group and dividing the odds 
for the other groups by the odds for that one. Here we chose the circuit 
category which included the Third, Fourth, Seventh, Tenth, and Eleventh 
Circuits as the reference category and calculated odds ratios that 
compared the odds for other circuit categories to the odds for that one.13 In 
so doing, we found that the odds on receiving downward departure 
sentences versus within range sentences and the odds on receiving 
upward departure sentences versus within range sentences, were greater 
in the Second, FM, Sixth, and Eighth Circuits than in the Third, Fourth, 
Seventh, Tenth, and Eleventh Circuits, by a factor of 1.61 (i.e., .1064./.0703 
= .0361/.0232 = 1.61). The odds on receiving departure sentences in the 
First and Ninth Circuits, again either upward or downward, were greater 
still. Offenders in those two circuits were more than twice as likely (2.21 
times as likely, that is) to receive departing sentences than those in the 
referent circuit group. Offenders in DC,, obviously, were the least likely to 
receive departure sentences, and differences between them and other 
circuits were inestimable given the fact that no offenders in the D.C. 
Circuit sample received such sentences. 

While it is customary to describe associations by calculating odds and 
odds ratios, as we have just shown, another way to simply convey 
differences across circuits in the tendency to receive these differing types 
of sentences is to take the odds that are calculated for each circuit and 
plot them on a logarithmic scale.14 

In figure II. 1, the odds on receiving downward and upward departures 
versus within range sentences were plotted across the three circuit groups 

%dds were calculated by simply dMling the expected frequency in the one category by the expected 
frequency in the other. For example, in DC. the odds on receiving downward departures versus within 6 
mnge sentences, and upward departures versus within range sentences were both 0130.00 = 0. In the 
First and Ninth Circuits the odds on receiving downward departures versus within range sentences 
were 6UIW864.00 - 0.1661, while the odds on receiving upward departures versus within range 
sentences were 18.1&X54.00 = 0.0611. These odds, while somewhat different fkom the more 
customarily calculated proportions (P), are nonetheless directly related to those proportions (Cdds = 
P/(1-P)), and can be given a fairiy straightforward interpretation. The odds of. 1661 calculated above 
can be Interpreted as meaning that for every one person in the First and Ninth Circuits who received a 
within range sentence, .16 persons received a downward departure or, more sensibly, for every 100 
persons who received a within range sentence, 16 received downward departures. 

%I this table, and later in table 11.13, odds ratios are given in the row of the table which corresponds 
to the factor category that serves as the numerator in calculating the ratio. The denominator for ail 
ratios is the factor category contained in the row of the table in which no odds ratio is given. For the 
circuit by sentence location table, 1.61~ . lOW.O703 = .0361/.0232, and 2.21 = .1661/.0703 = .0611/.0232. 

14Secause odds, unlike percentages, are compared by division rather than subtraction, the appropriate 
way to plot them is on a multiplicative scale. Such a scale equates the difference between values of 1.0 
and 2.0 with the difference between 2.0 and 4.0 (rather than 2.0 and 3.0), since both of these 
differences would involve a doubling in the odds or an increase in the odds by a factor of 2.0. 
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(the D.C. circuit, with odds equaling zero, could not be plotted), and the 
dlfferencea across circuits are apparent.16 In all circuits, the odds on 
receiving downward departures were greater than the odds on receiving 
upward departures, but differences across these circuit groups in the 
tendency for offenders to receive downward departures mirrored 
Merences in the tendency to receive upward departures. Offenders in 
Second, F’lfth, Sixth and Eighth Circuits, had h&her odds than offenders in 
Third, Fourth, Seventh, Tenth and Eleventh Circuits, on receiving a 
departing sentence, and offendels in First and Ninth Circuits had even 
higher odds on receiving departing sentences. 

The associations between the four legally relevant variables we considered 
and sentence location can be similarly described by the odds and odds 
ratios given in table II.7 and depicted graphically by plotting odds on a 
logarithmic scale, as is done in figures II.2 through II.5 Those calculations 
and figures reveal the following: 

While !&uree of the eort we present here may be somewhat unfamiliar to many readers, the 
information they convey can be interpreted in much the came way ae plotted regression lines. The 
slopes of the “llnee” in theee flguree indicate how much the odds on receiving certain sentences rather 
than others incre66e or decrease es we move from one category of the various factors ta another. 
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API-- u 
Dbpnrlty in Sentencing Under the 
Gdddtll~ 

Figure 11.1: Expected Oddr on 
Downward and Upward Departursr VI. 
Wlthln Range Sentencee, by Circuit 
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lrppenak Ix 
Diepdty in Sentenelng Under the 
GUkWille6 

Figure 11.2: Expected Odd8 on 
Downward and Upward Departure8 Va. 
Within Range Sentencer, by Criminal 
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Figure 11.3: Expected Odds on 
Downward and Upward Departure8 VI. 
Within Ranus Sentences, by Offenee 
Seriourneu Level 
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Figure 11.4: Expected Odd8 on 
Downward and Upward Departure. Ve. 
Within Range Sentencee, by Type of 
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Figure 11.5: Expeoted Oddr on 
Downward and Upward Departuror Va. 
Within Range Sentencer, by Modeof 

1 : opds~(loqw~le)~ : : : : : : : : : : : : : : : : : : : : : 
: : : : : : : : : : : : : : : : : : : : : : : : : : : 

Dirposition . . . * . . * . . . . . . . . . . . . . . . . . . . . 
. . * . . . . . . . . . . . . . . . . . . . . ., , . 
. . . . . * . . . . . . . . . . . . . . . . . . . . . 

. . . . * * I. . . . . . . . . . . . . . . . . . . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . 

Plea 
Mods of dlsposltlon 

Trial 

- Downward versuo wlthln 

- - - - Upward veraus within 

1. Offenders in higher criminal history categories had lower odds on 
receiving downward departures than offenders in lower criminal history 
categories and higher odds on receiving upward departures. (See fig. II.2). 
The odds on receiving downward departures diminish by a factor of 0.74 
as we move from criminal history category I-II to III-VI, and from category 
III-IV to V-VI, while the odds on receiving upward departures go down by a 
like amount as we move from category V-VI to III-IV and from III-IV to I-Xl6 

2. Offenders in higher seriousness categories were progressively more 
likely than offenders ln lower seriousness categories to receive downward 
departures rather than within range sentences. Differences in these odds 
are monotonic, though not linear. (See fig. 11.3.) Offenders in the lowest 
and highest seriousness levels, however, were less likely to receive 
sentences that involved upward departures tian offenders in the middle 
seriousness levels. 

‘%e odds ratio of 0.54 given in table 11.7, which contrasts the odds for the highest criminal history 
category versus odds for the lowe& criminal history category, is simply 0.742. In a linear model of the 
sort f&d here, the comparison of categories that are separated by two levels requires taking the linear 
parameter to the second power. 
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3. Considerable variation in the tendency to receive departure versus 
within range sentences existed across types of offenders, though 
differences across offender types defy any easy generalizations. Violent 
offenders and offenders of firearms statutes had higher odds on receiving 
sentences that departed upwards from the guidelines range than the other 
types of offenders, but violent offenders also had the highest odds on 
receiving sentences that depart downward. Drug offenders were more 
likely than any group except violent offenders to receive downward 
departures, and they also had the lowest odds on receiving upward 
departures. (See fig. II.4.) 

4. Offenders convicted by plea were 1.62 times as likely as offenders 
convicted by trial to receive downward departures as opposed to within 
range sentences, and offenders convicted by trial were I.62 times as likely 
as offenders who plead guilty to receive sentences that departed upward. 
(See fig& II.6.) 

While an tmderstanding of the effects of these legally relevant factors on 
sentence location is useful in its own right, our primary interest in them 
here is to see whether they account in any fashion for the differences we 
found across circuits in the tendency for offenders to receive departure 
versus within range sentences. Information bearing on that issue is 
provided in tables II.8 and II.0. 
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Table 11.8: Model8 for the Thrw-Way 
Table8 In Which Oepatturo V8, Within 
Range Bentoncar Were 
Cro#r-Cla8rlfled by Clrcult and (1) 
Criminal HlMory, (2) Berlousnerr 
kvol, (3) Type of Offense, and (4) 
Mod0 of Di#pooltlon 

Addltlonal factor 
Criminal history 

Seriousness level 

Typeofoffense 

MarglnalsMfectr 
Model fitted 

1 WI IL1 

2 [CM H-1 
3 WI WI [CL, I 
4 WI WI VW 
1 [CSI v-1 
2 WI w-1 
3 tcs1 m-1 [CL, 1 
4 FSI WI v-1 
1 [CT1 D-l 
2 WI WI 
3 ICTI FL1 [CL, 1 
4 [CT1 ITLI EL1 

df Chl-square P 
18 39.18 .ooi 

12 26.45 .OOQ 

10 7.94 .634 

8 8.18 ,830 

22 121.82 c.001 
18 37.74 .002 

14 17.40 ,238 

12 15.52 .214 
34 108.14 <.OOl 

24 35.50 ,081 

22 21.82 .471 

20 20.37 ,435 

Mode of disposition 1 WI M 10 31.58 <.OOl 

2 [CD1 WI 8 24.50 .002 

3 WI W-1 [CL, I 6 5.94 ,430 

4 WI P-1 D-1 4 3.84 .457 

Legend: C-Circuit, H=Criminai history, S=Seriousness level, T=Type of offense, D-Mode of 
disposition, L=Sentence location. 

Note: b Indicates an association with sentence location that involves the second (within range) 
category vs. the other two (upward and downward departures), 

Table 11.9: Odds Ratios Ertlmatlng the 
Aaroclatlon Between Clrcult and Odds ratios 
Bentsnce Locatlon, Before and After 
Controlllng Four Factor8 

Control varlablo 
None 

a b 
1.51 2.21 .- 

Criminal history 1.49 2.17 6 
Seriousness level 1.59 2.25 

Typeofoffense 1.44 2.03 

Mode of disposition 1.48 2.17 

Note: Odds ratio “a” represents the effect of being in Circuits Two, Five, Six, and Eight versus 
Three, Four, Seven, Ten, and Eleven on the odds on receiving departure (upward or downward) 
versus within range sentences. Odds ratio “b” represents the effect of being in Circuits One and 
Nine versus Three, Four, Seven, Ten, and Eleven on those same odds, 

In table II.8, we show the results of fitting models to four three-way tables 
formed by cross-classifying the departure versus within range sentence 
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location variable by circuitl’ and (one at a time) (1) criminal history, 
(2) seriousness level, (3) type of offense, and (4) mode of disposition. We 
fit four hierarchical1B models to each of the tables, all of which were 
logkpecified models that fit or allowed for the association between 
circuit and the additional factor in each table (i.e., criminal history, 
seriousnw level, etc.), and varied only in terms of the effects they specify 
of circuit and these other factors on sentence location. 

The first model fitted to each table was the logitcspecifkd model of 
independence, which asserts that the sentence location variable is 
tmrelated to either of the factors in the table. The second model fitted to 
each table allowed sentence location to be related to the additional factor 
in each table (i.e., the legally relevant factor), but not to circuit. It is hardly 
surprising that in all tables Model 2 improves significantly Model 1 
inasmuch as the difference between them is formally testing the 
significance of the associations between sentence location and the four 
legally relevant characteristics that were revealed in the two-way tables 
just considered. It is noteworthy, however, that this second model did not 
fit the observed data acceptably in any of the four tables to which it was 
fitted, which suggested that there was something more “going on” in these 
tables than the simple associations between circuit and the four legally 
relevant factors and between these four factors and sentence location. 

What more was going on here is revealed by the significant improvement 
in fit upon Model 2 afforded by Model 3. Model 3 added to Model 2 the 
constrained association between circuit and sentence location that we 
found in the two-way table involving those variables, which allowed 
differences to exist across circuit categories in the tendency for offenders 
to receive departure sentences versus within range sentences. The 
signifkant improvement of Model 3 over Model 2 established that these 
sign&ant differences in sentencing across circuits persisted even after l 

we allowed for the differences across circuits in offenders’ criminal 
history, seriousness level, and so on, and after we allowed for the effect of 
those legal factors on sentence location. Moreover, the fact that Model 3 fit 
the data acceptably in all tables implied that these circuit differences were 
similar across all offender types, regardless of the seriousness of their 

“In the three-way tables we analyzed the D.C. Circuit is omitted Our bivariate work suggested that 
this circuit was unlike any of the others in terms of the tendency for offendem to receive departure 
sentencee, and the small number (30) of cases in D.C. did not permit further cmes-claesitication. 

@l’he term hlersrchical means that the models we At here, considered in sequence, build upon 
previous models by adding additional BBBodations or by relaxing constraints impoeed upon thoee 
tmodationa The notation wed in the tablee to describe the various models we fit, closely follows the 
notation found in Leo k Goodman’s Analyzing Qualitative/Categorical Data, (Cambridge, MA: Abt 
Aasodates, Inc., 1978). 
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offense, their crimhal history, and whether they pled guilty or went to 
trial, which is to say that there was no clear evidence of any three-way 
interactions in any of these tables. And finally, the fact that Model 3 was 
not improved upon by Model 4 established that this simplifying constraint 
on the circuit by sentence association adequately accounted for that 
association, and that no differences existed across circuits in the tendency 
for offenders to receive upward versus downward departures. 

The fact that none of these legally relevant factors accounted completely 
for the differences in sentences across circuits does not necessarily imply 
that they do not account for those associations in part, and in table II.9 we 
show what happened to the odds ratios estimating the circuit by sentence 
location association when they were re-estimated from the expected 
frequencies under these models for the three-way tables. As table II.9 
clearly shows, the effect of circuit on sentence location, or the differences 
across circuits in the tendency for offenders to receive departing 
sentences, was not even accounted for in a small way by differences 
across circuits in these legal factors. Odds ratios estimating those effects 
remained very similar a&er controlling for these factors (one at a time) to 
what they looked like before, and in fact our estimate of this association 
appeared slightly more pronounced when we controlled for differences 
across circuits in seriousness level. 

Effects of Factors on We now return to the two-way tables involving the cross-classifications of 

Within Range 
these factors by within range sentence categories. C&i-square values 
associated with models of independence for these tables are given in the 

Sentences right panel of table 11.4 and repeated in the left panel of table II. 10. We 
began our analysis of these tables by considering whether the four within 
range sentence location categories (bottom of the range, below the 
midpoint, at or above the midpoint, top of the range) could be collapsed a 
without signitlcant loss of information. Table II.10 reveals that, with 
respect to the tables in which within range sentence categories were 
cross-classified by the seven extralegal factors, no significant information 
was lost when we collapsed the two middle within range categories that 
involve the below the midpoint and above the midpoint sentencesl@ We 
found, in fact, that independence could be rejected in six of the seven 

LDAe with previoue partitionings reported, it was the difference chi-fquaxx values that alerted us a8 to 
whether signiIkant information was lo& as a result of collapsing. For the race. by within range 
sentence table, for example, the difference chi-aquam of 16.39 - 13.66 = 2.S4 with 6 - 4 = 2 df, which ha8 
a probability greater than. 10, infomed us that n&al differences in below the midpoint verse above 
the midpoint sentencea were hu@nificant or that independence holda in the 3 X 2 table in which the 
three racld categories were txxmaddfied by those two sentence categories. Similar interpretations 
could be given ta the other insignificant difference chi-equare valuea shown in table 11.10. 
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collapsed tables involving the extralegal factors; only education remained 
unrelated to the location of the within range sentences, We found also that 
the location of within range sentences was significantly related to each of 
the four legally relevant factors we considered, though the significance of 
the relationship between mode of disposition and sentence location was 
not clearly established until this location variable was collapsed. While 
some information was lost when we collapsed these middle two sentence 
location categories in the tables involving criminal history and seriousness 
level, the bulk of the variation in those tables was retained after 
collapsing.2o Moreover, because our primary interest in the legally relevant 
factors involved using them as controls in reestimating the significance 
and effects of the extralegal factors, the information lost with respect to 
these two tables as a result of collapsing would not diminish their capacity 
to account for the associations involving the extralegal factors (because 
the latter associations didn’t involve differences in below and above the 
midpoint sentences). Our analysis proceeded, therefore, using the three 
within range categories (bottom of the range, middle of the range, top of 
the range) rather than the original four. 

Table 11.10: Additlonal Partltloningr of the Wlthln Range Subtables 
Full table Collapsed table Difference 

Factor df Chl-square P df Chl-square P df Chl-square P 

Race 6 16.39 -01 4 13.55 ,009 2 2.84 >.lO 

Gender 3 43.49 c.001 2 43.46 <.OOl 1 0.03 >.75 

Marital status 3 6.29 -10 2 6.07 ,048 1 0.22 >.50 

Empbyment status 6 29.85 <.OOl 4 29.43 <.OOl 2 0.42 >.75 

Education 6 5.53 A6 4 4.07 -37 2 1.46 >.25 

Age : 6 10.46 .ll 4 9.79 .044 2 0.69 B.50 

Circu/t 33 51.39 .02 22 40.54 ,009 11 10.85 z-025 a 
Criminal history 15 125.40 <.OOl 10 113.77 <.OOl 5 11.63 c.05 

Seriousness level 117 295.49 <.OOl 78 206.28 <XI01 39 89.21 <.OOi 

Offense type 15 55.61 <.OOl 10 48.61 c.001 5 7.00 >.lO 

Mode of disposition 3 7.20 “07 2 6.26 ,044 1 0.94 >.25 

Note: Collapsed tables were formed by aggregating below the midpoint and above the midpoint 
swbtence location categories. 

me ratio of the chi-aquate value for the collapsed table to the &i-square value for the full or 
uncobpeed table Informed w directly about how much of the variation, or departure from 
independence, wae retained after collapsing. That is, 113.7tW26.40 = .907 and 206.28B96.49 =.&I3 
lmplled that roughIy 01 percent and 70 percent of the variation in within range sentences acraes 
categoziea of criminal history and offense seriousness, respectively, were retained after collapsing. 
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As we did in our analysis of departures, here too we attempted to establish 
which of the large number of categories of the circuit, criminal history, 
and seriousness level variables were related to sentence location before 
providing a simple description of those relationships. The results reported 
in table II.11 suggest that each of these polytomous variables could be 
collapsed without significant loss of information, though the aggregated 
categories that were retained to reveal differences in the location of within 
range sentences were different than the categories that were retained in 
our analyses of departure versus within range sentences. Variation across 
circuits in the location of within range sentences involved differences 
across three aggregated circuit categories that contrasted the DC., Third, 
and Sixth Circuits with the Second and Fourth Circuits and with, in the 
third category, all remaining ~ircuits?~ Variation in within range sentences 
across criminal history categories involved differences between offenders 
ln crlmlnal hlstmy category I versus offenders in criminal history category 
II versus offenders in categories III-VI. Finally, the sequence of steps 
undertaken in attempting to collapse the 43 seriousness levels suggested 
that certain ac&zent categories of that variable could be collapsed without 
signifkant loss of information, the result being a seven category variable 
that contrasted offenders in levels l-6,7-8,911,12-19,20-28,30-32, and 
3343.= 

*‘Aa before, the categoriee that were “lumped together” were not signi5cantly different from one 
another with respect to the sentencing outcome beLng considered, 80 the collapeing or aggregation of 
UWIW categorlea war3 fitati8tlcaUy juetitlable. 

With reapect to the location of within ran@ sentence8 they received, offendem in offense seriousness 
level 29 and level 37 were tsigntficantly different itom the cate,go~Iea of offendem both above them and 
below them. There were, however, too few offenders in the levels to retain them in subsequent 
analywq and so our only recourse was to treat them BB outliers and delete them from our analyea 
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Table 11.11: Flnal Partltlonlnga of the Two-Way Wlthin Range Subtabler Involving Clrcult, Crlmlnal Hlrtory, and Serlousnesr 
LWd 

Factor 
Categories combined on Independence model DIfferonce from prevlour, step 

Step rtep df Chl-8auan P df Chl-square P 
Clrcult 1 None 22 40.54 .009 

2 WWI 16 34.67 ,010 4 5.67 -10 

3 [1,5,7,6,9,10,111 6 24.88 12 9.79 450 

4 [2,41 4 20.02 2 4.66 .05 

Criminal history 1 None 10 113.77 

2 PAW1 4 106.34 6 5.43 .25 

Seriousness level 1 None 76 206.28 

2 [l-6] 68 193.49 10 12.79 .lO 
3 [7-61 66 192.47 2 1.02 .50 

4 [9-111 62 190.28 4 2.19 .50 
5 [12-191 48 176.65 14 13.63 .25 

6 [20-281 32 155.68 16 20.97 .lO 

7 [30-321 28 146.60 4 8.88 .05 

6 [3336,38-431 16 131.41 12 15.39 .lO 

To describe the associations present in these collapsed tables, we fitted 
and compared as before models that placed different simplifying 
constramts on these associations. Table II.12 doesn’t give results for the 
full range of models that we fitted to the 112-way tables we are now 
considering, but the results reported do serve to establish which models 
were chosen as preferred to describe the relationships in these 2-way 
tables. Models which placed linear constraints on the associations were 
chosen for the tables in which within range categories were 
crossclassified by gender, employment status, age, criminal history, and 
mode of disposition.23 4 

%I all of these linear models the categories of the sentence location variable were regarded ae 
ordered and equidistant, which implied that these 5ve factora had a similar effect on the tendency for 
offenders to receive middle range rather than top of the range sentences aa they had on the tendency 
for offenders to receive bottom of the range versua middle range sentences. The models chosen aa 
preferred to describe the associationa involving employment etatua and criminal history also imposed 
linear conatmints on these two factors. The models for thoee two tables were, that its, linear by linear 
asso&tlon or uniform association models. 
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Appsn* x 
Dlopuity In Sentendng Under the 
Gutdelineo 

Table 11.12: Alternatlvo Model8 for the 
Collepeed Two-Way Wlthln Range 
Subtabler Factor 

Race 

Marglnala/effe& 
Model fitted 

1 WI u-1 
2 [RL'I 

df Chl-rquare P 
4 13.55 a09 
2 12.09 .002 

3 [RL,l 2 0.01 .997 

Gender 1 WI n-1 2 43.46 <.oOl 

2 [XC] 1 0.24 ,622 
Marital status 1 [Ml [Ll 6.07 .048 

2 [ML’] 1 3.75 ,053 

3 W-,1 1 0.60 .439 
Employment status 1 [El D-1 4 29.43 c.001 

2 IE’L’I 3 1121 ,751 

43 1 iI il 4 9.79 .044 

2 [A'L'] 3 5.62 ,132 

3 IAL’ 2 0.66 .720 

4 [A’L] 2 5.23 .073 

Circuit 1 [Cl u-l 4 20.02 <.ool 

2 [CC1 2 16.27 <.OOl 

3 n-21 2 2.71 ,258 
Criminal history 1 WI D-1 4 108.34 c.001 

2 [HI’] 3 0.89 ,828 

Seriousness level 1 PI Ll 12 116.25 <.OOl 

2 [S'L'] 11 113.60 <.OOl 

3 [S’LI 10 104.50 <.ool 

4 [SL'] 6 42.45 ~001 

5 &I 6 24.97 <AI01 

6 EL, 1 6 49.46 <.OOl 

7 [%I 6 61.59 c.001 

Type of offense 1 PI v-1 10 48.61 <.OOl 

2 [TL’I 5 13.74 .017 

3 [%I 5 20.83 .OOl 
4 &?I 5 34.69 <.OOl 

5 [TL,l 5 17.09 .004 

Mode of disposition 1 PI U-1 2 6.26 ,044 

2 IDLY 1 0.12 .730 

(Table noteson next page) 
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Legend: R=Race; X-Gender, M-Marital status, E=Employment status, A-Age, C=Clrcult, 
H-Criminal history, S=Seriousness level, T=Type of offense, DIMode of disposition, L=Sentence 
locatlcn. 

Note: Apostrophes indicate linear constraints; L,, b, and b indicate associations with sentence 
location that involve the first, second, and third categories of sentence location, respectively. 

Models which constrained the association to involve a difference across 
factor categories in the odds on receiving middle range sentences versus 
sentences at either the bottom or top of the range were chosen as 
preferred to describe the associations in the tables involving race, marital 
status, and circuit. For the tables in which these three location categories 
were cross-&s&led by seriousness level and type of offense, none of the 
models that placed simplifying constraints on the data provided an 
acceptable fit, so for them the trivial model (not shown in table 11.12) was 
chosen as preferred. 

As before, to describe these associations we calculated odds and odds 
ratios from the expected frequencies under the preferred models. These 
are given in table 11.13. The odds calculated informed us as to what the 
likelihood of receiving bottom versus middle range and top versus middle 
range sentences were for the various categories of offenders, and the 
ratios informed us in a direct fashion how much more or less likely to 
receive varying sentences some categories of offenders were than others. 
Figures II.6 through II.16, in which these odds are plotted on logarithmic 
(i.e., multiplicative) scales, help to describe these associations. From these 
calculations and graphs, the following results are apparent: 

Table 11.13: Expected Frequencies Under the Preferred Models for the Two-Way Wlthln Range Subtables, and Odds and 
Oddr Ratlos Derived From Them 

Factor 
Race! 

White 
Black 
Hi$pan& 

Sentence location a 
Bottom Mlddlo Top Odds on bottom Odds on top vs. 

range range range vs. middle Odds ratios mlddla Odds ratloa 

484.20 249.00 134.60 1.94 0.541 
283.17 111.00 78.83 2.55 1.31 0.710 1.31 

148.63 106.00 41.37 1.40 0.72 0.390 0.72 

Gender 
M&3 742.32 419.36 246.32 1.77 0.587 

.---EGG--- 204.68 60.64 18.68 3.38 1.91 0.308 0.52 

Maritbl status ” 
Myied~-- 315.05 137.00 89.95 2.30 1.33 0.657 1.33 

(continued) 
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&WA II 
Dbpartty In Sentawing Under the 
GuidelIner 

Sentence locatlon 

Factor 
Unmarried 

Employment status 

Unemployed 
Partially employed 

Fully employed 

Bottom Mlddlo Top Odds on bottom Odds on top vs. 
range range range vs. middle Odds ratios middle Odds ratios 

451.95 262.00 129.05 1.73 0.493 

211.64 141.50 9666 1.50 0.683 
177.75 95.15 52.10 1.87 1.25 0.548 0.80 

378.41 162.35 71.24 2.33 1.55 0.439 0.64 

18-25 255.33 111.35 52.33 2.29 1.28 0.470 0.78 

26-35 375.19 209.81 126.19 1.79 0.602 
36+ 355.41 190.04 109.48 1.87 1.04 0.576 0.96 

Circuit 
0,386, 143.92 42.00 40.08 3.43 1.94 0.954 1.94 

1,5, 7:ll 722.74 409.00 201.26 1.77 0.492 

2. 4 178.34 74.00 49.66 2.41 1.36 0.671 1.36 
Criminal history 

I 

II 112.83 64.66 36.51 1.74 1.44 0.565 -70 

708.40 282.55 111.06 2.51 2.07 0.393 48 

214.77 176.80 143.43 1.21 0.811 

278 61 46 4.56 0.754 

III-VI 
Seriousness level 

1-6 

7-8 70 79 29 0.89 0.20 0.367 0.49 

9-11 177 88 52 2.01 0.44 0.591 0.78 

12-19 174 118 84 1.47 0.32 0.712 0.94 

20-28 199 103 59 1.93 0.42 0.572 0.76 
30-32' 87 27 7 3.22 0.71 0.259 0.34 

33-43' 52 43 7 1.21 0.27 0.163 0.22 

Offense type 
Violent 

Economic 

41 24 28 1.71 0.69 1.167 1.70 

286 115 79 2.49 0.687 
Drug 403 218 88 1.85 0.74 0.404 0.59 
Firearms 44 34 30 1.29 0.52 0.882 1.28 

lmmin~ration 45 39 16 1.15 0.46 0.410 0.60 

Other: 132 52 24 2.53 1.02 0.461 0.67 

Mode of;disposition 
Plea ; 

Trial ~ " 147.19 87.62 58.19 168 0.664 

882.81 42738 230.81 2.07 1.23 0.540 0.81 

'Levels 29 and 37 were deleted. 
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1. Blacks were more likely than whites to receive sentences at the bottom 
or top of the guidelines range rather than in the middle of the range, by a 
factor of roughly 1.3. Hispanics conversely were somewhat less likely than 
whitea (by a factor of 0,7) and by implication considerably less likely than 
blacks (by a factor of 0.7A.3 = 0.6) to receive bottom or top of the range 
sentences, 

2. Females were nearly twice as likely (i.e, 1.!31 times as likely, to be exact) 
as males to receive sentences at the bottom rather than in the middle of 
the range and in the middle of the range versus at the top of the range.24 
The latter implies, of course, that females were roughly half as likely as 
males (i.e., 0.62 times as likely) to receive top of the range versus middle 
of the range sentences, or middle versus bottom range sentences.26 

3. Married offenders were more likely than unmarried offenders to receive 
sentences at the bottom and top of the range rather than in the middle of 
the range, by a factor of 1.33. 

4. Offenders employed parMime were more likely than unemployed 
offenders and offenders employed full-time were more likely than 
offenders employed part&he to receive bottom versus middle range 
sentences. They were, at the same time, less likely to receive sentences at 
the top of the range rather than in the middle of the range.28 

6. Offenders between the ages of 18 and 26 were 1.28 times as likely as 
offenders aged 26-36 to receive sentences at the bottom of the range rather 
than in the middle and less likely to receive sentences at the top of the 
range versus in the middle, by a factor of l/1.28 = 0.78. Offenders older 

Th4 equality of the effect of sex on the odds on bottom vereua middle and middle verslle top range 
sentences Is a con&al& of the linear model chosen to describe this relationship. In one senee, the 
single odds ratio of 1.91 “undemtates” the magnitude of the association between sex and location. The 
tendency to receive sentences at the bottom rather than at the top of the mnge WBB 1.9 x 1.9 = 3.6 
thnc4 as gmat for females 86 for malea 

me odds ratio of 0.62 in table II.13 is redundant, in the sense that it is simply the reciprocal of (and 
ss such can be derived from) the odds ratio of 1.91. Related to thle, the dotted line in figure 11.7, which 
repreeent.9 the effect of being female versus male on the odds on receiving top of the mnge versut3 
mid-range sentences, is the reverse image of the solid line that represents the effect of being female 
vemus male on the cd& on receiving bottom range vexmu mid-range sentencea 

@In this table the uniform association or linear by linear association model impliee that the single odds 
ratio of 1.25 deecriba the whole of the association in the table. All of the dher odds ratios given in 
table 11.13 can be derived fmm thle one (Le., 1.66 = 1.26 x 1.26, apart from rounding, and 0.80 and 0.64 
sre the reciproala of 1.26 and 1.66, rapectkely). Since thk uniform a6oclation parameter eMmatea 
the effect of being in higher adjacent categories of the employment mtatus Variable on the odd9 on 
being in lower &acent categorlea of sentence location, the ratio describing the difference between 
fully employed offenders and unemployed offendem on the odds on receiving sentences at the bottom 
rather than top of the range would be 1.26 to the fourth power, or 2.44, apart from rounding. 
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than 36 were not much different from offenders aged 26 through 36, which 
is to say fhat the ratio of 1.94 (and its reciprocal, 0.96) was not much 
different from unity, which would imply no difference. 

6. Offenders in the DC., Third, and Sixth Circuits, were 1.94 times as likely 
and offenders in the Second and Fourth Circuits were 1.36 times as likely 
as offenders in the remaining circuits to receive sentences at either the 
bottom or top of the guidelines range rather than in the middle of the 
range. 

7. Offenders in criminal history category I were more likely than offenders 
in criminal history category II, who in turn were similarly more likely than 
offenders in criminal history categories III-VI, to receive bottom range 
sentences rather than middle of the range sentences. Offenders in lower 
adjacent criminal history categories were, in like manner, less likely than 
those in higher categories to receive top of the range sentences.2’ 

8. Those in the lowest seriousness level, where bottom range sentences 
could mean no prison time, were considerably more likely than offenders 
whose crimes were more serious to receive sentences at the bottom rather 
than middle of the guidelines range. They also, however, had the highest 
odds on receiving sentences at the top of the range. While the former odds 
were nonlinearly and nomnonotonicly related to seriousness level, the 
latter odds (on receiving top of the range sentences) did diminish in a 
roughly linear fashion across the seriousness categories beginning with 
level 12 (see fig. II.13). 

9. While differences across offense types in sentence location were 
apparent, they were not systematic and did not reveal any clear pattern of 
some types of offenders being treated more or less severely than others. 
Offenders sentenced for economic crimes and offenders in the “other” 
category had the highest odds on receiving sentences at the bottom of the 
range, but they did not have the lowest odds on receiving top of the range 
sentences, which were exhibited by drug offenders. Violent offenders had 
the highest odds on receiving sentences at the top of the range versus the 
middle and, relative to ail of the clearly defined types of offenders in table 
II.13 except for offenders of economic crimes, the lowest odds on 
receiving sentences at the bottom of the range. 

4 

p7AU of the ratIon given in table II.13 can be derived from the single uniform ae8ocWon parameter of 
1.44, which also implies that the odda on receiving sentencea at the bottom of the range versus the top 
of the range were 1.44 x 1.44 x 1.44 x 1.44 = 2.07 x 2.07 I 4.3 times aa likely for those in criminal history 
cat4gory I 88 for thcee in categotiea III-VI, apart &om rounding. 
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10. Offenders convicted by plea were more likely than offenders who were 
convicted by trial to receive sentences at the bottom of the guidelines 
range rather than in the middle of the range and less likely to receive 
sentences at the top versus in the middle of the range. The linear 
parameter equal to 1.23 describing this association implied that offenders 
who pled guilty were 1.23 x 1.23 = 1.61 times as likely as other offenders to 
receive sentences at the bottom rather than top of the guidelin- range. 

Flaure 11.6: Expected Odds on Bottom 
an; Top of th; Range Vs. Middle 
Range Sentences, by Race 
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Figun 11.7: Expoctrd Odd8 on Bottom 
and Top d the Range VI. Mlddlo 
Ranga ?3entonoor, by Gender 
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Flguro 11.8: Expected Odd8 on Bottom 
and Top of the Rango VI. Mlddlo 
Rango Sentencer, by Marital Statur 
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Flgure 11.9: Expected Odds on Bottom 
and lop of the Range VI. Mlddlo 
Range Sentence8, by Employment 
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Flgun 11.10: Expwted Oddr on Bottom 
and Top of the Range VI. Mlddle 10. ~dr~(loqro~lo)~ : : : : : : : : : : : : : : : : : : : : : 
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Figura Il.1 1: Expected Odds on Bottom 
and Top of the Rango VI. Mlddlo 10 . G+h~(loqso~l.),. ,. *. *. *. *. ; .* ** . . .’ ** ** ** ** ** ; ; ; ** *. ; 
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Figure 11.12: Expeotod Odd8 on Bottom 
and Top of the Rango Vo. Middle 
Rango gMonce8, by Criminal History 
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Figure 11.13: Expected Odd8 on Bottom 
and lop of the Range Vo. Middle 
Range Sentencer, by Offonu 
Seriournua Lovei 
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Note: Offenders at seriousness levels 29 and 37 were deleted from the analysis. Sea footnote 22 
for explanation 
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FIQWO 11.14: Expected Oddr on Bottom 
md Top oi the kango Vo. Middio 
Rango Sentoncor, by Typo of Offonoo 
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Figure 11.15: Expwtod Oddr on Bottom 
and Top of the Rango VI. Middle 
Range Sentence, by Mode of 
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To discern, as we did in our investigation of departure sentences, whether 
the associations between these extralegal factors and sentence location 
were accounted for in whole or in part by legal factors that were jointly 
related to them, we reestimated the odds ratios describing these 
associations using expected frequencies under models fitted to three-way 
tables formed by cross-classifying sentence location by each extralegal 
factor (considered one at a time) and each legally relevant factor (again 
considering one at a time).28 While we have not provided each of the 
three-way tables in this report, we show in tables II. 14 through II. 19 the 
results of Wing a set of four similar models to these tables. In an&zing 
each of the 24 three-way tables formed by cross-classifying sentence 
location by the 6 extralegal and 4 legal factors, we fit (1) a logit specified 
model of independence, (2) a model which allowed the legal factor to be 

pBIt would have been preferable, of course, to e&mate theee. aseo&tione after controlling all legally 
relevant factors simultaneously, but sample sizea did not permit working with a table that 
IxOW&SM~~ all of these variable8 eimultaneouely. It appeared, at any rate, that for the most part 
controlling for many of the extralegal factore did not alter our eatimatee of tim aeeociatione 
appredably, 80 we have some reason to believe that a larger sample and an expanded 
rxoaeclasaIflcation might produce very similar resulta Nonetheleaa we admit that the reeulte from our 
threwmy table.8 should be viewed aa preliminary, pending a more thorough investigation of a larger 
number of caeezs. We note here too that a more extenalve emon ehould pay particular attention 
to iut.eractions in the multkuiate tablea conetructed, which we eimply have not had time, nor in many 
instances suftkient cases, to inve~t&ate rigorously here. 
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dated to both the extralegal factor and to sentence location,29 (3) a model 
which allowed, in addition to these associations, an aswciation between 
sentence location and the extralegal factor that was constrained as in our 
two-way tables, and (4) a model which allowed an unconstrained version 
of that latter association. In all of the tables we fitted these models to, we 
found that the third model improved significantly upon the fit of the 
second, which established that the association of each of the extralegal 
factors with sentence location remained signifkant after each of the 
factors was controlled. Moreover, the fact that the third model fitted to 
each table did not improve significantly upon the second implied that the 
simplifying constraints imposed on these associations between the 
extralegal factors and the location variable remained tenable and 
appropriate constraint after controls. 

Table 11.14: Modelo for the Three-Way Tablrr In Which Wlthln Range Sentencer Are Croer-Clasolfled by Race and (1) 
Crlmlnal Hlatory, (2) Serlourne88 Level, (3) Type of Offense, and (4) Mode of bleposltlon 
Addltlonal factor Model Marglnals/effects fltted df Chl-sauare D 
Criminal history 1 WI D-1 16 114.66 <.OOl 

2 FW WI 12 16.11 .112 

3 WI WI [RL, 1 10 3.67 ,953 

4 VW U-U W-l 8 3.62 .890 

Sefiobsness level 1 [Rsl v-1 40 163.61 <.OOl 

2 FBI WI 28 74.54 <.OOl 

3 WI WI [RL, I 26 62.91 <.OOl 

4 WI KU W-l 24 62.04 <.OOl 

Type of offense 1 H-1 D-1 34 104.23 <.OOl 

2 WI P-1 24 5666 <.OOl 

3 WI N-1 [R&t 1 22 48.17 .OOl 

4 WI N-1 W-1 20 47.96 <:.OOl b 
Mode of disposition 1 WI hl 10 26.63 ,003 

2 WI D-1 8 23.46 .003 

3 WI D-1 [RL, 1 6 9.11 ,168 

4 [RDI D-1 N-1 4 9.06 

Legend: R=Race, H&lmlnal history, S=Serlousness level, TPType of offense, DIMode of 
disposition, L&entence location. 

,060 

Note: b indiCate8 an association with sentence location that involves the second (middle range) 
category vs. the other two (bottom and top of the range). 

BDWhile we constrained some of the aesodatio~ between the legally relevant factors and sentence 
location in our two-way tables to simplify our description of them, in our three-way tables we left them 
all unconetrained, Thia provided a more rigorous teat of the effect of the extralegal factors on sentence 
location after the legal factor9 were controlled. 
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Table ll.15: Modela for the Three-Way Table8 In Whloh Wlthln Range Sentencee Are Crore-Clarrlflod by Gender and (1) 
Crlmlnal Hletory, (2) Serlouenerr Level, (3) Type of Offono, and (4) Mode of Dlrpoeltlon 
Addltlonal factor Model Marglnalsleffectr fltted df Chl-square P 
Crlmlnal history 1 W-4 D-1 10 124852 <.OOl 

2 tXH1 IHLI 6 29.94 <.OOl 

3 (XH] [HL] [XL’] 5 6.41 ,268 
4 WI W-1 M-1 4 5.79 .215 

Seriousness level 1 IXSI IL1 26 155.47 <.OOl 

2 rxs1 EL1 14 59.93 <.OOl 
3 [XSI [SLI [XC] 13 22.16 .053 

4 [XSI WI w-1 12 22.08 ,037 
Type of offense 1 WI u-1 22 107.63 <.ool 

2 WI [TLI 12 57.66 <.ool 

3 WI W-1 [XL’1 11 19.36 ,055 
4 M-l ITLI IXLI 10 19.36 .036 

Mode qf disposition 1 WI l-1 6 53.53 401 

2 WI D-1 4 50.31 <.OOl 

3 [XD] [DL] [XL’] 3 8.94 ,030 

4 IXDI D-1 [XL1 2 8.72 
Legend: X&ex, H=Criminal hlstoty, S=Seriousness level, T=Type of Offense, DrMode of 
disposition, L=Sentence location. 

.013 

Note: Apostrophes indicate linear constraints. 
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Disperlty tn Bentenclng Under the 
Gnldelinee 

Table II.1 6: Mod& for the Three-Way Tablea In Which Wlthln Range Sentence. Are Cross-Clasrlfled by Marital Status and 
(1) Crlmlnal Hlrtory, (2) Serlownear Level, (3) Type of Offense, and (4) Mode of Dlrpoaltlon 
Addltlonal factor Model Marglnals/effectr fitted df Chl-square P 
Criminal history 1 H-4 U-1 10 85.26 <.ool 

2 NH1 H-1 6 7.54 .274 

3 N-U WI [ML, 1 5 3.42 635 
4 H-4 WI M-1 4 2.94 .568 

Seriousness level 1 lMS1 IL1 26 131.36 <Jo1 

2 [MS1 W-1 14 26.61 ,022 
3 [MS1 P-1 [ML, 1 13 20.12 .092 

4 [MS1 ELI [ML1 12 19.20 ,084 
Type of offense 1 NT1 D-1 22 62.78 <.ool 

2 WI D-L1 12 14.39 .276 
3 [MT1 WI [ML, 1 11 9.74 .554 
4 [MT1 W-1 M-1 10 9.64 .473 

Mode of disposition 1 [MD1 b-1 6 8.60 .197 

2 ND1 D-1 4 7.26 .123 

3 VW D-1 [ML, 1 3 2.42 ,490 

4 [MD1 D-1 H-1 2 1.76 .415 
Legend: M&larital status, H&riminal history, S=Seriousness level, T=Type of offense type, 
D-Mode of disposition, L=Sentence location. 

Note: b lndlcatea an association with sentence location that involve8 the second (middle range) 
category vs. the other two (bottom and top of the range). 
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Tabk 11.17: Mod& for the Three-Way Tabloo In Which Wlthln Rango Sentencee Are Crora-Clarrlflod by Employment 
Statue and (1) Crlmlnal Hlotory, (2) Zkrlourneu Level, (3) Type of Offonee, and (4) Mode of Dlrpoeltlon 
Addltlonal factor Mod.1 MarglnalsMfecte fitted dt Chl-eauare D 
Criminal history 1 [EN &I 16 106.92 <.OOl 

2 WI H-1 12 30.56 002 

3 [EH] [HL] [E’L’] 11 19.33 ,055 
4 WI IW [ELI 8 17.80 ,023 

Seriousness level 1 WI D-1 40 160.04 <.OOl 

2 WI B-1 28 56.13 .OOl 
3 [ES] [SL] [E’L] 27 28.53 .304 

4 ES1 WI M-1 24 26.22 .342 

Type of offense 1 IETI P-1 34 93.08 <.OOl 

2 UiTIrTLl 24 45.34 xl05 

3 [ET] [TL] [E’L’] 23 22.91 ,466 

4 PI F-1 [ELI 20 20.71 ,414 

Mode bf disposition 1 ED1 D-1 10 3535 e.001 

2 WI P-l 8 34.01 c.001 

3 [ED] [DL] [Et’] 7 7.39 ,389 

4 [EDI D-1 N-1 4 6.01 ,199 

Legend: E=Employment status, H=Criminal history, S&eriousness level, T=Type of offense, 
D=Mode of disposition, L=Sentence location. 

Note: Apostrophes indicate linear constraints. 
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Table 11.18: Mod40 for the TheWay Table8 In Which Wlthln Rang8 Sontoncer Arm Cro8s-Cla88lfl8d by Ago and (1) 
Crlmlnal Hlrtory, (2) &rlou8ns88 Lsvol, (3) Typs of Offenss, md (4) Mode of Dlrpo8ltlon 
AddItIonsI fatior Mod.1 MarglnalsMectr fltted df Chl-square 
Criminal history 1 WI D-1 16 122.45 

2 WI WI 12 16.28 

3 [AH][HL][AL'] 10 9.93 

4 WI H-1 M-1 8 9.22 

Seriousness level 1 WI kl 40 144.08 

2 WI W-1 28 35.98 

3 WI WI W-7 26 28.92 

4 VW W-1 W-1 24 27.68 

Typeofoffensa 1 WI kl 34 81.19 

2 [ATI WI 24 27.88 

3 [ATI U-1 [AL’1 22 19.77 

P 
<.OOl 

.179 

.447 

.324 

<.OOl 
.144 

.315 

.274 
<.OOl 

,265 

,597 

4 WI F-1 N-1 20 19.07 518 

Mode of disposition 1 [ADI D-1 10 23.61 a09 

2 WI D-1 8 18.60 ,017 

3 [ADI [DLl IAL’I 9.02 

4 WI P-1 W-1 4 8.01 ,091 

Legend: A=Age, H=Criminal history, S=Seriousness level, T=Type of offense, D=Mode of 
disposition, L=Santence location. 

Note: Apostrophes indicate linear constraints. 
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Table 11.10: Modal8 for th8 Thrw-Way Tab188 In Which Wlthln Range ~ntsncer Ars Cro88-Cla88lfled by Clrcult Snd (1) 
Crlmlnal Hlstoty, (2) Serlousnesa Level, (3) Typa of Offsn88, (4) Mode of Dlrposltlon 
Addltlonal factors Model Marglnaleleffectr fitted dt Chl-Square P 
Crlmlnal history 1 WI U-1 16 143.87 <.OOl 

2 PHI H-1 12 35.53 <.OOl 

3 IW N-1 [CL, 1 10 19.26 ,037 

4 P-4 WI O-1 8 15.75 ,046 

1 ES1 IL1 40 170.93 <Xi01 Seriousness level 

2 WI w-1 28 54.69 602 

3 KS1 m-1 [CL, 1 26 41.49 ,028 

4 Pa w-1 m-1 24 3796 .035 

Type of offense 1 [CT1 D-1 34 110.00 <.OOl 

2 WI V-1 24 61.39 <.OOl 

3 W-1 V-1 1% 1 22 50.77 <.OOl 

4 ET1 [TLI ELI 20 45.22 .OOl 

Mode of disposition 1 WI V-1 10 29.66 .Wl 

2 WI KU 8 23.39 .003 

3 WI P-1 [CL, 1 6 5.72 .455 

4 WI P-1 P-1 4 2.51 .642 

Legend: C=Clrcuit, H=Criminal History, S=Seriousness level, Ti;Type of offense, D=Mode of 
disposition, L=Sentence location, 

Note: b indicates an association with sentence location that involves the second (middle range) 
category vs. the other two (bottom and top of the range). 

Table II.20 provides estimates of these odds ratios after these controls 
were made. As is clear from that table, these associations we have just 
described in a two-way context were not greatly affected by these 
controls. The difference between blacks and whites in the tendency to 
receive bottom or top versus middle of the range sentences remained very 
similar after controlling for racial differences in criminal history, 
seriousness level, and so on, and after allowing for the effects of these 
legal characteristics on sentence location. The difference between 
Hispanics and whites was diminished somewhat by the control for type of 
offense (i.e., the odds ratio changed from .72 to .83, the latter being closer 
to unity), and differences across gender and employment categories were 
somewhat smaller after controlling for differences in criminal history. But 
these effects remained significant and roughly similar in magnitude to 
what they looked like prior to controls. 
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Table 11.20: Odds Rat108 EStlIWtlng th8 Effoct8 of th8 Extralegal Factor8 on &H8ncs Locstlon, Before and After 
Controlllng for Four Legally Relevant Factor8 

Odds r8tlOS 
Controlllng for 

Factor 
Race 

Wlthout Crlmlnel tiel’lOU8nSSS 
control8 hlstory Isvel 

1.31 1.32 1.29 

0.72 0.71 0.73 

1.33 

0.83 

Mode at 
dlsposltlon 

1.35 

0.72 

Qender 1.91 1.66 1.86 1.88 1.89 

Marital status 1.33 1.29 1.38 1.30 1.31 

Employment status 1.25 1.16 1.26 1.22 1.24 

Age 1.28 1.22 1.25 1.25 1.29 

1.04 1.00 1.05 0.98 1.08 

Circuit 1.94 1.92 1.83 1.73 1.93 
1.36 1.34 1.28 1.31 1.41 

Note: Odds ratlos calculated without controls are from table 11.13. Other odds ratios shown are 
calculated in the same fashion as in that table, using the expected frequencies from models for 
the three-way tables. 

Summary while these results are tentative, they suggest that the differences in 
sentence location we found across different categories of offenders 
defined by extralegal characteristics were not easily or readily accounted 
for by controlling separately for four legally relevant factors that seem to 
us to be among the most proximate or important factors related to 
guideline sentencing. Whether they could be accounted for by other 
factors remains unanswered. Until an attempt to answer that question is 
made with a larger body of data and the more elaborate multivariate 
models that such data would permit, it seems reasonable to conclude that 
while the guidelines may have diminished in general the amount of 

b 

variation in the length of sentences meted out to similarly situated 
offenders, they may not have removed all disparities that existed across 
categories of offenders defined by their race, gender, age, employment 
status, or marital status and by the judicial circuit in which they were 
sentenced. 
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Appendix III 

Racial Differences in Robbery Sentencing 
Patterns Under the Guidelines 

This appendix describes the methods and results of the analyses we did to 
determine whether racial differences in sentencing patterns existed under 
the guidelines. In our work we attempted to extend the Commission’s 
analysis as found in its evaluation report1 

Objectives and 
Approach 

Our objective in this analysis was to investigate patterns of legitimate 
judicial discretion and racial disparities in sentencing as they occurred for 
bank robbers under the guidelines. We conducted two analyses of racial 
differences in the sentencing of bank robbers. F’irsq we attempted to 
uncover and describe race effects in lengths of sentences imposed and to 
determine whether the race effects were consistent across the guidelines 
sentencing table. To do so, we estimated white/black differences in mean 
lengths of sentences imposed on defendants, controlling for racial 
differences in criminal history categories and in offense severity. 

Second, we attempted to explain the racial gap in sentences imposed. We 
estimated separate white and black regressions of sentence length on 
legally relevant and extralegal factors and used a procedure to distinguish 
between two portions of the racial sentencing gap: the portion attributable 
to racial differences in offense and offender characteristics (e.g., racial 
differences in offense severity levels or age) and the portion attributable to 
racial differences in the relation of these characteristics to sentence 
lengths (i.e., the portion due to the coefficients). We tested the assumption 
that race effects were constant throughout the ranges of relevant 
independent variables, and we also attempted to address issues such as 
which legally relevant factors other than the guidelines scores were 
correlated with sentence outcomes and whether the guidelines scores 
were correlated with disparities in outcomes. 

The details of the methods and results for these analyses are discussed 
later in this appendix. 

Results 
-1 

F’rom our first analysis, we found a variety of ways in which race was 
associated with sentence outcomes throughout the sentencing table. We 
found evidence of interactions between race and offense severity such that 
blacks received shorter sentences than whites at the lower range of 
offense severity but longer sentences at the upper range. We also found 
that in some portions of the sentencing table, blacks received longer 

l”Judidal Sentencing Patterna Under the Guidelines, The Federal Sentencing Guidelines,” VoLII, Ch. 4, 
SecAofPartVI. 

Page 111 WGGD-92-92 Sentencing Guideliner 



sentences than whites throughout the entire range of offense severity 
levels. 

nom our second analysis we found a small sentencing gap after we 
controlled for racial differences in offense and offender characteristics 
and that overall racial differences in offense characteristics accounted for 
most of that gap. However, we found that blacks were sentenced less 
harshly than whites on some extralegal factors but that they were 
sentenced more harshly than whites on the legally relevant guidelines 
offense severity scores. Overall we found relatively small racial differences 
in sentence lengths imposed, but we found mixed evidence on how the 
guideline offense severity scores affected sentences. First, they were 
associated with reducing the overall amount of the racial gap in sentencing 
that could be attributed to differences in ways the sentencing system 
evaluated the characteristics of whites and blacks. Second, given the 
overall racial sentencing gap with which they were associated, the scores 
also were correlated with relatively large differences in the way in which 
the characteristics of blacks and whites were evaluated or weighted by the 
sentencing system. 

Racial D ifferences in ln ita report, the Commission examined judicial sentencing patterns under 

Meqn Lengths of 
the guidelines by looking, among other factors, at racial differences in the 
“sentence location” of similarly situated bank robbers, as well as other 

Sentences Imposed on categories of defendants. (See the background section in app. II for a 

Convicted Bank discussion of sentence location.) The Commission chose similarly situated 

Robbers 
defendants by matching offender characteristics. The Commission 
recognized that its analysis was based on a limited number of cases from a 
restricted portion of the guidelines sentencing table. 

We adopted a slightly different strategy in this analysis. First, we analyzed 6 
data on all bank robbers sentenced in fiscal year 1990. Second, we defined 
shnilarly situated offenders for the specific offense of bank robbery by 
controlling for differences in criminal history categories and offense 
severity levels. We controlled for differences in criminal history categories 
by analyzing data within these categories and offense severity levels by 
using statistical techniques. Third, we analyzed the length of the sentence 
imposed (as compared to the categorical variable sentence location). 

Approach w We estimated means and differences in means in order to explore and 
describe sentencing patterns associated with the race of robbery 
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defendants. We were not able to draw conclusions about the causes of the 
racial differences we uncovered, but we outlined areas that merited 
further investigation. In our analysis, we used data provided and used by 
the Commission in its report on the Sentencing Guidelines. The data 
included all eligible robbery cases sentenced in fiscal year 1900 (Oct. 1, 
1989, through Sept. 30,lOOO) that were identified in the Commission’s 
monitoring and reporting system data file for fiscal year 1900 (MONA). 
Overall, the data consisted of 1,060 cases. For analysis, we selected 
defendanta who were charged with bank robbery, Chapter Two Guideline 
Offenses 2B3.1.2 

We divided the cases into two groups: an overall group and a group of 
defendants whose sentences fell within the minimum and maximum 
ranges prescribed by the guidelines. This latter group should not be 
confused with defendants who did not receive a sentencing departure. 
Sentences might fall outside the prescribed range associated with a 
particular set of criminal history and offense severity scores for reasons 
other than departures. For example, defendants might receive consecutive 
sentences, be subject to statutory maximum or minimum sentences, or 
receive sentence enhancements in addition to their sentences for their 
offense of conviction. None of these out-of-range cases would constitute a 
departure. Further, sentences falling outside of ranges would not, in and of 
themselves, constitute unwarranted disparity. 

We grouped the cases by their criminal history categories. W ithin each 
category, we cslculated the difference in means between sentences 
imposed on whites and blacks. We then repeated this analysis after 
adjusting sentence lengths for racial differences in offense severity levels. 
We repeated these steps for the entire group and the group of defendants 
whose sentences fell within the guidelines range. 

a 
We found, first, as table III.1 shows, racial differences in lengths of 
sentencee imposed. For the entire group of f&al year 1990 bank robbers, 
blacks received sentences in excess of 9 months more than whites. When 
we compared sentences for defendants convicted by plea or by jury trial, 
we also found differences. Blacks convicted by plea received sentences of 
almost 4 months more than those received by whites. Conversely, whites 
convicted by trial received much longer sentences than blacks. Inspection 

Ihe data we received from the Sentencin2 Commhion contained information on 1,060 bank robbery 
defendants sentenced in decal year 1990. The data had laqe numbem of mhirg values on variables of 
intment. For example, there were 400 txaea with missing valuea for race, 680 miasin2 values on final 
offense severity levels, and 662 with missing values for criminal history categories. We ultimately 
mdyzed 1,461 caaea All of thoee defendants received prison sentence% of between 1 and BQ6 month. 
The problems of mieeing data aho affect the second analysis in this appendix, described later. 
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of these results shows racial differences that merit further scrutiny. For 
example, the differences by mode of disposition suggest that race and 
mode of disposition may interact, with blacks receiving longer sentences 
than whites on conviction by plea, but shorter ones than whites on 
conviction by triak3 

Table III.1 : Mean Length. of Sentencer 
Impooed, Robbery, Flscal Year lOt30 

Rata of defendante 

Sentence8 felling 
All defendants wlthln guldellne ranger 
Mean8 and Mean8 and 
differences N differences N 

White 91.51 949 80.14 481 

Black 100.66 499 93.23 211 

White/Black (difference) -9.15 -13.08 

BY diwosition 

By plea 

White 
Black 

80.57 671 70.54 332 

84.42 326 84.21 142 

White/Black (difference) -3.86 -13.67 

By jury trial 

White 196.01 69 177.96 27 

Black 170.09 65 147.90 20 

White/Black (difference) 25.92 30.06 

For robbers receiving within range sentences, blacks were given longer 
sentences thsn whites overall. This was also the case when blacks were 
convicted by plea; but, as with the entire group, the direction of the 
difference reversed for defendants convicted by jury trial. 

Acijusted Means In order to explore sentencing patterns further, we adjusted the means 
8 

calculated above to control for criminal history and offense severity. We 
separated defendants into subgroups according to the six criminal history 
categories. To control for offense severity, we estimated adjusted mean 
sentence lengths imposed. We did so estimatmg a series of regressions, 
testing for race effects, and c&ulating adjusted means from our 
regressions. Specifically, we estimated three sets of regressions. First, we 
estimated a fully saturated regression of length of sentence imposed on 
final offense severity scores, a dummy variable for race (equal to 1 if 

%e reds of our eecond analy& also suggeeted that blacka received leas fbvorable treatment than 
whites when convicted by guilty plea On the other hand, our regreaeione did not produce evidence of 
racisl differences in treatment on conviction by jury trial. 
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Appendix III 
Racial DUXerenceo lo Robbary Senteneinp 
Pattenu Under the GuidelInes 

i 

black, 0 otherwise), and an interaction term  of race and final offense 
severity. Treathg the groups’ da& as if they were a sample, we then tested 
whether to consider the white and black regression lines as coincident 
(i.e., that the race coefficient and the race by offense severity coefficient 
were simultaneously equal to zero). 

If we rejected the idea of coincident lines, we then estimated a regression 
of sentence length on offense severity and race, testing for parallelism , 
that is, that the coefficient on race was equal to zero. This test could 
produce one of two results: parallel white and black lines or nonparallel 
lines. If the lines were nonparallel, further tests were performed to 
determ ine if the nonparallel lines had common or different intercepts. If 
we did not reject the null hypothesis of parallelism , we used the estimated 
sentence length equation to calculate white and black adjusted mean 
sentences. If we rejected the null hypothesis that the lines were parallel, 
we estimated regressions, separately for blacks and whites, of sentence 
length imposed on fi.naJ offense severity score. These unrestricted models 
perm itted us to teat whether the effects of offense severity varied for 
blacks and whites with similar offense severity scores. 

Resubs Table III.2 displays the results of this analysis. We found for the entire 
group (the results in the first two sets of rows) relatively large racial gaps 
in sentences imposed in the unad(justed data in a number of crim inal 
history categories. However, when we controlled for the effects of offense 
severity in the entire group, we found that the racial gap dim inished by a 
small amount in most crim inal history categories, but it dim inished by 
about 16 months in crim inal history category VI. The decrease in the racial 
gap in sentences in the adjusted data was consistent with the fact that 
blacks had, on average, slightly Ngher offense severity scores within 
categories. 
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pukl Dlfterencea in &bbety Sentencing 
Paktmmo Under the Guldelinaa 

Tablo 111.2: Mean Lengths of Sentencer, lmpooad by Crlmlnal Hlrtory Category, Robbery, Flrcal Year 1900 
Criminal history category 

Unadjusted means entire group 

White 
Black 

White/Black 

Category I Category II Category Ill Category IV Category V Category VI 
Mew38 N Mean8 N Meano N Mean8 N Means N Mean8 N 

59.27 216 52.03 65 66.10 105 74.20 70 90.37 49 187.61 158 
67.26 84 66.34 32 70.06 51 9263 41 118.06 18 203.66 90 
-7.99 -14.31 -3.96 -18.43 -27.69 -16.05 

Adjusted means, entire group 

White 

Black 

WhIteRSack -7.01 -13.92a -1.23 -16.42b -27.79” -1.11 
Unadjusted means, within range sentences 

White 40.64 149 44.75 51 51.17 82 61.96 51 79.06 34 174.91 111 

-. .-- .-.- 

59.54 216 52.39 15 6699 105 74.85 70 9030 49 189.81 158 

66.55 84 66.31 32 68.22 51 91.27 41 118.09 18 190.92 90 

Black 

WhEteMack 
Adjusted means, within range sentences 

While 
Black 

White/Black 

46.96 55 47.32 22 56.41 32 70.44 25 76.29 14 182.77 61 

-6.32 -2.57 -5.24 -8.48 2.71 -7.86 

40.64 149 45.38 51 51.10 62 6294 51 78.81 34 180.55 111 

46.76 55 45084 22 56.40 32 68840 25 76.03 14 172.28 61 

-6.12 -0.46 -5.3P -5.46b 1.98 8.27 
‘Separate black and white slopes and intercepts. 

bCommon black and white slopes, difference intercepts. 

The acQust.4 data for the entire group also showed that the sentencing 
patterns associated with race varied across crim inal history categories in 
the sentencing table. For example, the regressions uncovered race and 
offense severity interactions in categories II and V, a constant race effect 
in category IV, and no race effects in the other categories. The separate a 

regressions needed to estimate the effects in categories II and V  indicated 
that blacks tended to receive shorter sentences than whites at the lower 
end of the offense severity scale but that they received longer sentences 
than whites at the higher end of offense severity. On the other hand, in 
crim inal history category IV, race did not interact with offense severity; 
rather, blacks received longer sentences than whites throughout the range 
of offense severity. 

The results for the within range sentences also indicated that the effects of 
race on sentencing outcomes varied across crim inal history categories. 
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RaehI DifBreneea in Robbery Senta~ 
Patterna Under the Gnidelinu 

These resulta (reported in the third and fourth sets of rows of table III.2) 
of the um@usted means showed larger racial differences in sentences 
imposed in the first, third, fourth, and sixth crim inal history categories as 
compared to the second and iifth. On the other hand, the adjusted data 
tended to reduce the size of the racial gap slightly, and they also revealed 
the same types of race and offense severity interactions described before, 
with the notable exception of category VI. In category VI, whites tended to 
receive longer sentences than blacks, On the other hand, in crim inal 
history categories I and III, blacks tended to receive shorter sentences 
than whites at the lower end of the offense severity scale but longer 
sentences at the higher end. In category IV, blacks received longer 
sentences throughout. 

Interpretation These results provided descriptions of patterns of racial differences in 
sentencing. To the extent that offense severity scores and crim inal history 
categories equate offense conduct and crim inal histories across different 
offenses-that is, they define similarly situated offenders-the racial 
disparities that appeared in various portions of the sentencing table merit 
further investigation for two reasons: first, to uncover the reasons for the 
disparities, and second, to explain why the patterns appeared to vary 
across categories. These disparities may be due to racial differences in 
other legally relevant factors, a number of which we did control for in the 
second analysis described in this appendix. For example, for the entire 
group, part of the differences m ight be due to legitimate factors such as 
departures or mandatory or consecutive sentences. For the group of 
defendants whose sentences fell within the range prescribed in the 
guidelines, other legally relevant factors, such as presentencing selection 
decisions (e.g., conviction by plea or trial) m ight explain the differences. 

Further, the inconsistent race effects across crim inal history categories 
after controlling for offense severity compounded the problem  of 
explaining the racial differences. It was not immediately clear why the 
race effects should vary as they did across history categories, that is, there 
is no immediately apparent theory for such patterns. For example, in the 
adjusted data for the entire group, the race offense severity interaction in 
category II disappeared in category III, changed to a simple race effect in 
category IV, and finally reappeared in category V. Whether these patterns 
were due to specific aspects of offense conduct not observed in the 
MONFYQO data, to racial disparities, or to both, suggested that further effort 
was needed to understand these patterns. 

Pyre 117 GAWGGD-82-82 Sentencing Guideline6 



Radal Mil lereneee In Pobbery Sant.mdn# 
Patterm Under the Guidellner 

Explaining the Racial 
Gap in Sentences 
Imposed: Testing for 
Racial D ifferences in 
Offense and Offender 
Characteristics and in 
the Effects of 
Characteristics on 
Sentence Lengths 

Objectives In this second analysis of racial differences in sentences imposed on bank 
robbers, we attempted to distinguish between two portions of the racial 
disparity in sentences imposed: the portion due to racial differences in 
offense and offender characteristics (characteristics) versus the portion 
due to differences in coefficients (i.e., weights of those characteristics). By 
racial differences in status on offense and offender characteristics we 
mean racial differences in the distribution of legally relevant factors-such 
as offense severity or crim inal history score-r extralegal factors-such 
as gender or socioeconomic status. By racial differences in coefficients, 
we mean differences arising from  the way in which the federal sentencing 
system evaluated or weighed the race-specific characteristics. More 
generally, we attempted to test whether there are racial differences in the 
way in which the characteristics of similarly situated offenders were 
weighted by the federal sentencing system, as defined by the variables in 
our models. 

Data and Methods We used the entire group of cases that we analyzed in our preceding 
analysis; we did not perform  separate analyses on the within range and 
entire group of cases. As before, we treated the cases of bank robbers 
sentenced in fiscal year 1990 as if they were a sample. We estimated 
separate regressions of sentences imposed for blacks and whites. We 
tested for differences in the coefficients and then used the information 
from  the two equations to calculate the difference between the actual 
sentences blacks served and those they could have been expected to serve 
if their coefficients were the same as whites. We borrowed our method for 
this test from  research in the economics, sociology, and crim inology 
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literature that hss attempted to measure discrimination. Researchers have 
used the method-the residual difference test--because it measures 
discrimination as the residual left after controlling for relevant 
explanatory variables and sssessing differences in the coefficients on 
those variables between the disadvantaged and advantaged groups? We 
employed the test in our analysis as a means to isolate the various portions 
of racial disparities-due to average characteristics versus due to how 
those characteristics are weighed-and not to measure discrimination. 

We were unable to estimate a demtive discrimination model for a variety 
of ressons. For example, omitted, legally relevant variables (such ss 
demeanor at sentencing) m ight have reduced or increased the residual gap 
or the estimated amount attributed to differences in the coefficients 
further. Second, the small number of cases precluded our investigating 
patterns among other meaningful subgroups, such as women versus men. 
The logic of this method suggested separate regressions for each 
meaningful subgroup. We were unable to do this for groups other than 
blacks and whites where differences in the coefficients m ight have arisen. 
We did not look at, for example, race/gender interaction effects6 

At the same time, this method perm itted us to distinguish between effects 
of characteristics and the effects of the manner in which those 
characteristics were weighed by sentencers. Thus, the method assessed 
both the differences in coefficients attributable to race and to 
congressional interest in whether similarly situated offenders receive 
similar sentences. 

Overview of the Residual 
D ifference Test 

The method builds upon the logic of using separate regressions to estimate 
the race by offense severity interactions in our previous analysis of 
sentence lengths. Here, however, we attempted to control for as many 
legally relevant variables as possible in our regressions. We did so in order 
to dim inish the unexplained portion of the regression and thus reduce the 
residual that could be attributed to racial differences. 

‘For examples of the use of this method to examine wage d&whhtion, see AIan S. Blinder, ‘Wage 
DkMnation: Reduced Form and StructureI Estimatq” Journal of Human Resources, Vol. VIII, No. 4 
(107S), pp. 436466, or, more recently, Rachel k Roeenfeld and Am L KalI 
Comparison of the Gender Gap in Income,” American Journal of &IoIogy 

ebwz, ‘A C row-National 
, Vol. 06, No. 1 (lOQO), pp. 

60-106. For a Sught variation on Blinder’s approach and an example of the use of this method to 
examine dlecrlminaton in aentendng, see Samuel L Myers, Jr., ‘StatisticaI Teats of DkaMnation in 
F%niehmenf” Journal of QuanMtatlve CrimInoIogy, Vol. 1, No. 2 (lOS6), pp. 191-218. 

‘%e emall number of caaea also precluded our e&math@ differences between whites and Hispanics 
or bIacka and Hispanics. 
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We followed closely the procedure as outlined by Blinder (see footnote 4), 
for demonstration purposes. We began by estimating separate regressions 
for whites and blacks for the dependent variable, the natural log of the 
length of sentence imposed, as indicated in equations (1) and (2): 

The respective equations for whites and blacks are denoted by the 
superscripts “w’ and “b.” The right-hand sides of equations 1 and 2 consist 
of vectors of the same explanatory variables, denoted by the “X”s, and 
parameter values, denoted by the “b”s. We included measures of legally 
relevant variables (such as offense conduct, victim  injury, etc.) and 
extralegal factors (such as age or gender). By estimating the equations 
separately and comparing sets of coeffkients, we estimated fustrorder 
interactions between race and each of the independent variables. This 
approach differs from  methods of estimating race effects that rely on a 
single regression with a single dummy variable for race to measure all 
range effects. The single dummy variable approach, while useful for 
increasing the efficiency of parameter estimates, has two major 
drawbacks. First, it constrains the effects of race to be equal to the 
difference in intercepts between the two equations, that is, to the 
unexplained portion of the regression. The single dummy variable 
approach also precludes considering the complete set of fkst-order race 
interactions. Second, even if a fully saturated model were estimated, in the 
dummy variable approach the error variances of the separate equations 
are eq~izil.~ 

l 

Given equations 1 and 2, we computed a raw differential, the difference 
between equations 1 and 2: 

%ZamMhg error variancea acms8 the equation8 to be equal ha8 implications for hypotheaia testing 
in the separate white and black equations. U, for example, the error variance in the pooled regression 
ia leea than the error variance in the black equation, then one irr more likely to reject the null 
hypotheslt~ of no e!%ct (of a particular variable) when in fact the null hypothesis ie correct That is, 
there le an increased likelihood of incorrectly inferring that a variable has an effect on the sentencing 
outcomes for blacks when in fact it does not. 
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This can be broken down into the portion of the difference explained by 
the regression: 

and the portion explained by the differences in intercepts: 

The differences in intercepts reflected one component of the overall racial 
differences in sentences. The differential due to the regression, equation 4, 
can be further broken down into group differences in average 
characteristics and differences in the coefficients, i.e., 

The differences in the coefficients are analogous to the concept of 
sWlarly situated offenders receiving different treatment. The components 
of equation 6 have the following interpretations: the first sum is the value 
of the advantage in characteristics for whites (perhaps, for example, 
shorter crim inal histories) as evaluated by the whites’ sentence length 
equation. The second sum is the difference between the sentences blacks 
would have received if they received whites’ treatment (i.e., had the same 

l 
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coefplcients ss wNtes) snd the actual sentences they received. The second 
sum exists only if the criminal justice system evaluates differently the 
identical bundle of characteristics depending upon whether they are 
possessed by blacks or whites. If there are no differences in coefficients, 
that is, if the criminal justice system evahrates bundles of traits identically, 
then the racial gap reduces to the unexplained portion of the regression 
due to the difference in intercepts. 

In sum, the messures used in the analysis are the raw differential, ss 
expressed in equation 3; the portion of the raw differential attributable to 
racial differences in characteristics or traits, as given by the first sum in 
equation 6 the portion of the differential attributable to racial differences 
in weighting of characteristics (that is, dissimilar treatment of similsr 
defendants), as given by the second sum in equation S; the portion of the 
differential unexplained, that is, attributed to the differences in intercepts, 
ss given by equation 5; and the total differential due to the differential 
weighting of variables by sentencers ss given by the sum of the differences 
in coefficients and the differences in intercepts. 

While we had theoretical and conceptual support for estimating separate 
equations, we performed a statistical test to determine whether we gamed 
additional information by partitioning the data and estimating separate 
models ss compared to pooling the data and estimating a single equation. 
That is, we performed a Chow test’ to determine if there were differences 
in the set of coefficients of the separate regressions. Note, however, that 
even if the Chow test provided support for estimating separate equations 
by race, it did not permit us to identify differences due to the separate 
factors in the models. In other words, by simply performing the Chow test, 
it wss possible to find overall differences in the coefficients but no 
disparity because of offsetting effects. Therefore, it was necessary to 
perform the decomposition we described earlier.8 

An+tic Approaches As stated previously, our primary objective in this analysis was to 
determine the extent to which racial disparities in robbery sentencing 
under the guidelines could be attributed to differences in the manner in 

‘8ee Gregory C. Chow, “Tests of J3quaUty between Sete of Coeffldenta in Two Linear Regreedons,” 
Rconometricn, Vol. 28 (MO), pp. 6D1-606. For an overview of the test, see, fbr example, Robeti S. 
hdyck and baniel L Rubinfeld, Econometrk Methods and Economic Forecasts, 2nd Edition, (New 
York McGraw-Hill, 1076), pp. 123426. 

Tar comparison with the n2sults of the separate equations, we also estimated a singkxqtion with a 
dummy variable for race and a complete rset of race interaction& We performed F-t&8 to determine 
whether the mce effects in the pooled models were &nlfkant. 
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which the federal sentencing system evaluated the same bundle of 
characteristics depending upon whether they belong to whites or blacks. 
As a secondary objective, however, we attempted to determ ine the extent 
to which legally relevant factors other than the guidelines scores played a 
key role in sentencing outcomes, particularly racial differences in 
sentence lengths. In short, we attempted to address questions such as 
what nonguideline variables continue to play a role and are they legally 
relevant or extralegal factors? 

To accomplish these objectives, we built two sets of models. In each, we 
estimated separate equations for blacks and whites and performed the 
tests outlined in equations 1 through 6. We first estimated a set of models 
that did not include measures for the guidelines scores-our 
“unconstrained” models. These models identified how variables similar to 
those used in constructing the guidelines were weighted in sentencing 
decisions, and these models were used primarily to compare with our 
second set of models. The second set of models-our guidelines scores 
models-contained measures for the final offense severity and crim inal 
history categories prescribed by the guidelines, as well as other legally 
relevsnt variables that were statistically significant in either the black or 
white equations. By comparing results for these models, we were able to 
sssess certain effects of the guidelines. 

Variables We used a number of measures of legally relevant and extralegal factors. 
We grouped these variables into categories of factors associated with 
sentencing outcomes. Our categories included those factors associated 
with specific offense conduct, ongoing crim inal behavior, conviction 
information, information about sentences, relevant crim inal history 
information, extralegal factors, statutory m inimum sentences, the circuit 
in which defendants were sentenced, and the crim inal history and offense 
level scores under the guidelines. The variables used in the final models 
follow, beginning with the dependent variable: 

1. Denendent Variable 

l natural log of the length of sentence imposed, in months 

2. Specific Offense Conduct Variables 

l a dummy variable for the major offense code, or primary offense charged 
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dummy variables for the number of specific offense conduct points 
associated with the dollar amount stolen9 (the omitted category included 
dollar values that were associated with three or more guidelines’ specific 
offense conduct points) 
a dummy variable to indicate the presence, threat, or use of a weapon 
a dummy variable to indicate involvement, i.e., more culpability in the 
offense, such as leader or supervisor 
a dummy variable to indicate victim  injury 

3. Ongoing Crhninal Behavior Variables 

a dummy variable that indicated whether the offense was one of multiple 
acts 
a dummy variable to indicate whether the offense was part of ongoing 
crim inal behavior (the omitted category for these two variables was that 
the offense was a single act) 
a dummy variable to indicate that the defendant was under crim inal justice 
status at the time of arrest, e.g., on bail 

4. Information About the Conviction 

the number of count28 of conviction 
a dummy variable to indicate that the defendant was convicted by a guilty 
Plea 

6. Information About Sentences 

a dummy variable to indicate that consecutive sentences were imposed 
a dummy variable to indicate an upward departure 
a dummy variable to indicate a downward departure (including downward 
departures for substantial assistance) b 

6. Criminal History Information 

the number of adult convictions 
the number of prior robbery convictions 
a dummy variable to indicate whether the defendant had prior revocations 
of supervision 
the number of times the defendant was incarcerated for 6 or more years 

@We used dummy variable8 for specific offense conduct points rather than the dollar value of the 
amount stolen because defendants were sentenced according to two vereione of the guidelines. In 
those veraions, different dollar amounte were aeeociated with different specific offense conduct 
pointa, and consequently, di!Yerent Anal offense severity 8core-a and different sentence length. 
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l the number of times the defendant was incarcerated for more than 1 and 
fewer than 6 years 

7. Extralegal Factors 

l the number of months free since the defendant’s previous incarceration 
(up to 6 years free and including those never incarcerated)10 

l the defendant’s age in years 
l a dummy variable to indicate the defendant’s gender 

8. statutory Minimum 

l a dummy variable to indicate that the defendant was subject to a statutory 
minimum sentence 

9. Circuit in Which Sentenced 

l a series of dummy variables to identify the circuit in which the defendant 
wss sentenced 

10. Guidelines Scores 

l the defendant’s final offense severity score 
l a squared term on final offense severity to test for nonlinear effects 
. a series of dummy variables to indicate the defendant’s criminal history 

category 

In addition to these variables, we tested for the effects of a number of 
other measures of both legally relevant and extralegal variables. However, 
these measures were not signitkant in the equations we estimated. If they 
had very low tivalues, indicating that they had no unique effect on 
sentence length outcomes, controlling for the other variables, we dropped 
these variables from the re maining analysis. The dropped variables 
included such factors as education level, marital status, and months 
employed in the previous year.” 

l@Those ftw more than 6 yeara received a value of 61 months. Thoee never incarcerated received a 
value of 97 montha We also tested for the effects of a dummy variable that coded whether or not a 
person had ever been incarcerated. That variable proved not to be significant in our models. 

“We were unable to teat for the influence of some extralegal factors because of poor data. For 
example, defendante’ income, ae an indicator of claee statue, was missing in over 91 percent of the 
caafs available for analyeie. 
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A number of issues potentially biased the estimates of the racial gap in 
sentencing. Two important ones were selection and omitted variable bias. 
A third, measurement error, was a problem we could do little about in this 
secondary analysis. 

Selection Effects The absence of data on the presentence stages potentially introduced a 
selection effect. If, for example, prosecutors are less likely to pursue cases 
against certain groups of offenders, e.g., against blacks who commit less 
serious crimes, then our estimates of the racial gap in sentencing might be 
biased. Without observations on the presentencing stages that would 
determine the type of selection, it was not possible to determine the 
direction of the bias. If, for example, there was discrimjnation against 
blacks and sgainst those who committed more serious ioffenses, then the 
whites who were sentenced would have committed, on average, more 
severe offenses than all whites; consequently, we would have 
underestimated the racial gap in sentencing. The reverse holds if there was 
discrimination against whites. 

Omitted Variable Bias If’ legally relevant variables were omitted, then the estimates of the effects 
of extralegal factors would be biased. We attempted to control for this by 
including-at the risk of introducing multicollinearity-ss many legally 
relevant variables as possible.12 

Results As discussed above, we estimated two sets of models of the natural log of 
length of sentence imposed.13 The first set of models-the unconstrained 
version-excluded guidelines scores; the second set contained them. The 
race-specific means and standard deviations of the variables used in the 
respective models are given in tables III.3 and III.4. Inspection of the data 
in table III.3 (for the unconstrained models) reveals few large differences 
in the characteristics of black and white robbers, Slightly lower fractions a 
of blacks had robbery as their major offense, used a weapon, were 
involved in their offense of conviction as part of ongoing criminal 

%iultic&lineari~ would not be a problem if we were not interested in individual parameter valuea We 
therefore conducted a number of tests for multicollinearity. We followed the d&noetic procedurea 
outhed in David A. Belsley, Edwin Kuh, and Roy E. Welsch, 
Influential Data and Sourcea of Collinearity (New York: John a 
&agnoetic procedure com&ing of a double condition: (1) a singular value judged to have a high 
condition index, and which ia aesodated with (2) high varhmcedecompoeition proportions for two or 
more e&mated regre8sion coefflclent variances (p. 112). In general, our data were not ill conditioned, 
and multi&lkarlty wae]udged not to be a problem. 

Iwe choee thie spedflcation because it provided a better flt than dld the levela of sentencee impoeed. 
The coefflciente on the variabiee am interpreted as the proportionate change in the dependent variable 
per unit change ln an independent variable. 
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behavior, were convicted by plea, or were female. On the other hand, 
slightly higher fractions of blacks were under criminal justice status at the 
time of arrest, had consecutive sentences imposed, or were subject to a 
statutory minimum sentence. In addition, blacks had slightly fewer 
previous adult convictions or previous incarcerations of more than 6 
years, but blacks had more prior robbery convictions. 

Tablo 111.3: Mean. and Standard Devlatlonr In Modelo Wlthout GuIdelInes Scores 

Means and standard devlatlons of varlabler used In 
the regresslons Means 

White 
Standard deviation Means 

Black 
Standard deviation 

Natural loo of sentence lenath-months-imoosed 4.213 0.777 4.312 0.771 

Major offense-robbery 0.949 0.220 0.911 0.285 
Dollar value stolen, 1 specific offense conduct” point 0.336 0.473 0.337 0.473 

Dollar value stolen, 2 specific offense conducr points 0.182 0.366 0.166 0.389 
Weapon use 0.423 0.494 0.415 0.493 

Involvement/culpability 0.131 0.337 0.116 0.320 
Multlple acts 0.294 0.456 0.300 0.459 
Onaoina behavior 0.141 0.346 0.101 0.302 
Criminal justlce status at arrest 0.514 0.500 0.521 0.500 
Number of counts of conviction 1.978 1.924 2.010 1.579 

Convicted by nuiltv plea 0.764 0.425 0.674 0.469 

Consecutive sentences imposed 0.182 0.366 0.219 0.414 

Upward departure 0.043 0.203 0.031 0.173 

Number of adult convictions 3.627 3.106 3.225 2.862 

Number of prior robbery convictions 0.577 1.159 0.725 1.303 
Prior revocations of supervision 0.432 0.496 0.411 0.493 

Number of Incarcerations >= 5 years 0.523 1.156 0.517 1.093 

Number of incarcerations 1 - 5 vears 0.870 1 A40 0.952 1.497 
r 

Months free since previous incarceration 51.993 40.457 46.924 40.393 
a 

Gender 0.047 0.211 0.035 0.184 

Statutory: mlnimum 0.200 0.400 0.262 0.440 

Circuit 2, 0.024 0.153 0.097 0.296 
Circuit 7 I 0.042 0.201 0.066 0.249 
Circuit 9 ~ 0.416 0.493 0.209 0.407 

Number bf observations 680 464 
‘For additional detsils on the definition of the variable, see footnote 9 in the text. 
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In short, there were few obvious differences between the average 
characteristics of blacks and whites that would lead one to predict overall 
longer sentences for blacks. There were, however, indications that on 
some important legally relevant variables, such as prior robbery 
convictions, statutory m inimum sentences, and the smaller fraction of 
blacks convicted by plea, the black/white differences in characteristics 
provided legitimate ressons for the longer average sentences imposed on 
blacks. 

Table III.4 provides the means and standard deviations for the variables 
analyzed in the regressions that included measures of guidelines scores. 
One difference between this table and the previous one is the different set 
of independent variables. Absent from  the second set of means and 
standard deviations sre measures on primary offense, dollar amount, 
involvement, multiple acts, ongoing behavior, crim inal Justice status at 
arrest, adult convictions, prior revocations, and previous incarcerations. 
Variables not in the first set of models b# included in these are the 
guidelines measures, victim  ir\sury, downward departures, and age. The 
different set of variables in the respective models arose from  our efforts to 
find the best set of predictors for each equation.lp 

“We developed our unconstrained and guidelines score8 modela independently. In both caee, we 
attempted to find the beat set of predictor variabks, rega&se of which variablea were included in the 
other modela We retatned varhblea that were shtietically elgnifhnt in either the black or white 
equation and dropped thoee that were not. In this way, we did not force variablea into the guidelines 
scores models. Rather, we permitted the scorea to purge the model8 of tedundant legally relevant 
variables. We aleo perznitted all extralegal factom to play a role, dropping the that were not 
I?lw&tcally~cant 
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Tablo 111.4: Mean. and Standard Devlatlonr In Mod& lncludlng t3uldellner Scone 

Yeanr and rtandard dovlatlonr In model@ of varlablor Whlto 
uud In the regrorrlonr Mean Standard devlatlon Mean 

Black 
Standard devlatlon 

Natural log of sentence length-months-imposed 4.236 0.786 4.406 0.809 

Weapon use 0.446 0.498 0.452 0.499 
Victim injury 0.029 0.166 0.047 0.211 

Number of counts of conviction 2.036 2,161 2.040 1.687 

Convicted by guilty plea 0.769 0.422 0.666 0.472 

Consecutive sentences imposed 0.190 0.393 0.252 0.435 
Upward departure 0.051 0.220 0.040 0.196 
Downward departure 0.073 0.260 0.047 0.211 

Number of prior robbery convictions 0.593 1.223 0.781 1.349 
Months free since previous Incarceration 53.660 40.282 47.120 40.050 

Age : 34.027 10.215 30.628 7.742 
Statutory minimum 0.175 0.380 0.249 0.433 

Circuit 1 0.029 0.166 0.037 0.186 

Circuit 2 0.019 0.135 0.103 0.304 
Circuit 9 0.366 0.483 0.136 0.344 
Flnal offense severity score 22.426 5.104 23.106 5.549 
Final offense severity score squared 528.942 252.212 564.595 279.094 

Criminal hlstory III 0.161 0.366 0.163 0.370 

Criminal history IV 0.104 0.305 0.136 0.344 
Crimlnat history V 0.070 0,255 00050 0.218 

Criminal history VI 

Number of observations 
0.236 0.426 0.282 0.451 

589 301 

The differences in average characteristics in table III.4 for the guidelines 
scores models are consistent with those found on the previous table. 
Additional information of interest included the fact that black bank b 
robbers were younger than whites and had slightly higher average offense 
severity scores than whites. 

Tables III.6 and III.6 report the results of our regressions of the natural log 
of sentence length on the independent variables for the separate black and 
white equations for each version of the model. Both sets of models fit the 
data reasonably well. As indicated by the adjusted R-square at the bottom 
of table IRS, the unconstrained models explained around 60 percent of the 
variation in the dependent variable for each of the equations. (They 
explained slightly more than 66 percent in the white equation and slightly 
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less than 60 percent in the black equation.) The guidelines scores models 
did even better, explaining over 80 percent of the variation in the 
dependent variable, as indicated by the a@Med Rqu+red in table III.6. 
Thus, in both cases, we have relatively strong sets of predictors. 
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Table 111.5: Regrerrlon Rerultr, Model8 Wlthout ~uldellne8 Bcore8, Dependent Variable: Natural Log of Sentence Length 
lmpored 

White Black 
Independent variable Parameter e8tlmato t48tlstlc Parameter estimate t-statlstlc 
Intercept 3.460 33.740 3.729 30.180 
Major offense-robbery 

Dollar value stolen, 1 specific offense 
conduct8 point 

0.211 2.809 0,062 0.696 

-0.008 -0.214 -0.132 -2.449 
Dollar value stolen, 2 specific offense 

conduct’ points 

Weapon use 
InvolvemenUculpabil itv 

0.082 1.684 0.029 0.424 
0.283 7.580 0.324 6.219 
0.127 2.517 0.002 0.031 

Multiple acts 0.086 2.115 0.157 2.671 
Ongoing behavior 0.209 3.878 0.213 2.472 
Criminal justice status at arrest 0.087 2.355 0.101 1.935 

Number of counts of conviction 0.085 8.703 0.062 3.351 
Convicted by guilty plea -0.101~ -2.455 -0.042 -0.771 
Consecwtive sentences imposed 0.321 6.127 0.378 5.349 
Upward departure 0.133 1630 0.269 1.980 
Number of adult convictions 0.027 3.409 0.038 2.842 
Number of prior robbery convictions 0.118 6.794 0.064 2.946 
Prior revocations of supervision 0.190 2.334 0.079 I.293 

Number of incarcerations >= 5 vears 0.113 6.362 0.115 4.460 . 
Number of Incarcerations 1 - 5 years 0.053 3.597 0.035 1.638 
Months free since orevious incarceration -0.002 -4.223 -0.003 -4.032 

Gender -0.181 -2335 -0.220 -1.710 
Statutory minimum 0.137 2637 0.226 3.222 
Circuit 2 -0.051 -0.471 -0.256 -2.920 
Circuit 7 -0,074 -0.871 -0.287 -2.917 h 
Circuit 9 -0.132 -3.450 -0.093 -1.540 

Mean dependent variable natural log of 
sentence length imposed 

F-value 
4.213 4.312 

64.229 29.607 

Probabitity>F 0.0001 0.0001 

R-sauaee 0.633 0.597 

Adjusteo R-square 0.623 0.577 
N 880 484 

aFor details on variable definition, see footnote 9 in the text. 
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Table 111.6: Rogrowlon Rorultr, Mod018 Wlth Quldellnea Score8, Dependent Variable: Natural Log of Sentence Length 
lmpoaod 

White Black 
Indepondont varlablo Parameter eotlmate 
Intercept 0.442 

t-statlstlc 
1.611 

Parameter estimate 
0.470 

t-rtatlstlc 
1.041 

Weapon use 0.148 5.238 0.133 3.009 
Victim InJury -0.195 -2.607 0.110 1.155 

Number of counts of conviction 0.049 7.995 0.053 3.995 
Convicted by guilty plea -0.093 -3.056 -0.008 -0.188 
Consecutive sentences Imposed 0.243 5.805 0.242 3.902 
Upward departure 0.283 4.970 0.382 3.836 

Downward departure -0.290 -6.092 -0.323 -3485 
Number of orior robberv convictions 0.027 2.133 0.030 1.803 
Months free since previous incarceration -0.001 -1.795 -go02 -2.995 

Aae 0.005 3.619 -0.0001 -0.044 
Statutorv minimum 0.344 7.691 0.378 5.757 
Circuit 1 0,168 2.233 4080 4.719 
Circuit 2 -0.098 -1.092 -0.199 -3.031 

Circuit 9 a.062 -2.243 -0.032 -0.550 
Final offense severity score 0.210 9,202 0.234 6.286 

Final offense severity score squared -0.003 5.855 -0.003 -4.303 

Criminal history III 0.197 4.819 0.021 0.312 

Criminal historv IV 0.310 5.964 0.173 2.091 . 
Criminal history V 0.538 9.094 0.266 2.542 

Criminal historv VI 0.661 12.511 0.528 6.027 

N 

Mean: dependent variable natural log of 
sentence length imposed 

F-value 
Probability>F 

R-square 
Adlusted R-sauare 

589 

4.238 

301 

4.408 

184.741 77.907 
0.0001 0.0001 b 

0.867 0.848 
0.862 0.837 

Although these models fit the data relatively well, our interest was in 
whether or not there were differences in the coefficients between the 
black and white equations in each set of models, that is, whether or not 
blacks’ and whites’ legally relevant and extralegal characteristics were 
evaluated similarly by the sentencing system. To test for differences in the 
coefficients between the race-specific equations, we conducted Chow 
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t&a on the unconstrained and guidelines scores models. The null 
hypothesis is that there is no difference between the sets of coefficients. 
We obtained different results for the two models. For the unconstrained 
models, we were not able to reject the null hypothesis of no difference in 
coefficients betwz the black and white equations. On the contrary, for 
the guidelines scores models, we rejected the null hypothesis of no 
difference in coefficients between the black and white equations. This 
finding of no difference between coefficients in the unconstrained models 
and differences between the coefficients in the guidelines scores models 
was somewhat surprising, given that the guidelines were intended to 
reduce disparity. However, from  the Chow test we employed, we cannot 
determ ine what individual factor(s) may be responsible for the differences 
in coefficients, nor csn we identify possible offsetting effects. To do that, 
we must proceed with the decomposition.16 

GeneralEffects Given the results of the Chow tests, we report and discuss the results of 
our unconstrained models only to provide a comparison with the results of 
our guideline score models. Tables III.6 and III.6 report the regression 
results for each set of models. In the unconstrained models on table III.6 
as expected, legally relevant factors such as weapon use, ongoing crim inal 
behavior, the imposition of consecutive sentences, and statutory m inim m  
prison requirements had large and roughly equivalent effects for both 
blacks and whites. There appeared to be some racial differences in the 
effects of other legally relevant variables, such as whether the major 
offense charged was robbery, levels of involvement in the crime, 
conviction by guilty plea, upward departures, and the prior revocation of 
supervised release. Of the extralegal factors that had any effects, the 
effects of gender rivaled in size the effects of some legally relevant factors, 
The circuit in which defendants are sentenced had an effect such that 
persons sentenced in the 2nd, 7th, or flth were more likely to receive 
shorter sentences than those in other circuits. 

By comparison, the regression results for the guidelines scores models 
showed meanmgful differences from  the unconstrained models, as 
reported in table III.6. There are a number of effects. First, 13 variables 
that appeared in the unconstrained model were dropped from  the 

‘%a all additional teet, we eatbat& fully saturated modela with a dummy variable for race and a 
complete set of interaction terms. We then tasted the null hypothesi8 that the joint effects of race weix3 
equal to zero. We obtained rtmlta that ran parallel to those obtained fkom the Chow test. For the 
unconatralned models, we were unable to rc@t the null of hypothesis of no race effect. For the 
guidellnea scores models, we dii i%Xthe null hypothe& of no race effects. F&caNng our caveats 
about pooled regressions of this sort, we mention the resulta of this test here, but we do not discuss it 
a13 a mean8 to cxamlne the efkcta of apeciflc variablea on sentencing outcomes. 
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equations in the guidelines models because they were not statistically 
significant and because their t-values were so ~mall.~~ Second, other than 
the guidelines scores themselves, victim injury, downward departure, age, 
and the 1st Circuit appeared in the guidelines scores models, but they did 
not appear in the unconstrained models. Third, the effects of upward and 
downward departures and statutory minimum sentences increased relative 
to the unconstrained models. Fourth, the effects of the remaining legally 
relevant variables diminished for both blacks and whites relative to the 
unconstrained models. Fifth, the magnitude of the effects of extralegal 
factors dimimshed. 

In the guidelines scores models, the increase in the effects of departures 
and the increase in magnitude of effects on statutory minimums were not 
unexpected. These factors were not incorporated explicitly into the 
guidelines scores. The guidelines scores helped to differentiate between 
their effects and the effects of all other legally relevant variables. Relative 
to the less differentiated measures in the unconstrained models, the 
guidelines scores were strongly related to lengths of sentences that did not 
fall outside guidelines ranges. 

Departure, consecutive, and statutory minimum sentences all may fall 
outside the prescribed ranges. 

The diminution in the effects of other legally relevant variables was 
consistent with the increase in the magnitudes on departures, statutory 
minimums, and consecutive sentences. Much of the information about 
legally relevant factors was incorporated into the guidelines scores, so the 
remaining effects of the other legally relevant variables might measure 
aspects of sentencing decisions not yet structured into the guidelines. The 
differences between the information in the guidelines scores and the other 
legally relevant variables could identify that. The effects of other legally b 
relevant variables could also identify where judicial discretion under the 
guidelines was likely to operate. We turn to that issue next, particularly ss 
it relates to racial differences in sentencing. 

Debomposition of Race To determine the extent to which racial differences in the distribution of 
Effbcts offense and offender characteristics versus the effects of the independent 

“‘The variablea dropped included the measurea for the legally-relevant variables of primary offense 
wed, dollar value of the amount stolen, involvement, multiple acts, ongoing behavior, criminal 
justice status at anrest, the number of adult convlctions, whether a defendant had prior supervised 
rehae revoked, and both measure8 of prior inauceration~~ The extralegal variables dropped included 
gender, and whether sentenced in the 7th Circuit. We dropped these variables from our final models 
that contained controla for legally relevant variablea 
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variables explain the racial sentencing gap, see tables III.7 and III.3 
(Detailed tables showing the effects of the decomposition on a 
variable-by-variable basis are provided in tables III.9 and III.10) Table III.8 
summa&es the results of the decomposition for the models with the 
guidelines scores by groups of factors. We will refer to the results of the 
decomposition for the unconstrained models in table III.7 only for 
comparative purposet~~~ The first column of table III.8 shows the gross or 
raw differential, ss calculated by equation 3, The value in the first column 
is interpreted ss the percentage difference in the raw differential. A 
negative sign on that value indicates that blacks were sentenced more 
harshly thsn whites on a respective factor. Conversely, 8 positive sign in 
that column indicates that blacks were sentenced less hsrshly than whites. 
In table III.& for example, the value of the raw differentisl for specific 
offense conduct would indicate a five-tenths of a percent disadvsntage in 
sentencing for blacks on that factor. 

The values in the second column (which were calculated by the first sum 
in equation 6) show the portion of the raw differential that is due to the 
differences in average characteristics between whites and blacks. The 
values in the third column (which were calculated by the second term in 
equation 6) show the portion of the raw differential attributable to 
differences in coefficients. This portion represents the difference between 
the actual sentences of blacks and the sentences they would receive if they 
had the same coefacients as whites. In table III.8 the value in the third 
column on specific offense conduct (4.8), for example, would indicate 
that blacks received eight&Mhs of a percent longer sentences on this 
factor than they would if they had the same coefficients ss whites. 

F’inaUy, before addressing the results in table III.8, consider the meaning of 
the signs in each column and the fact that there can be offsetting effects of 
legally relevant and extralegal factors. 

The positive and negative signs in the second and third columns csn have 
different interpretations depending upon whether one looks at legslly 
relevant or extralegal variables. Consider the whit&black differences in 
coefficients on legally relevant vsriables, ss indicated in the third column 
of table III.8. In general, a positive in column three indicates a positive 
value on the white/black difference in coefficients on legally relevant 
variables, which indicates that whites received more severe sentences 
than blacks. A negative value on the whit&black difference in coefficients 

%adl that the Chow teat showed no diflrerence between the black and white coefllkienta in these 
modela 
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on&ally relevant variables in the third column indicates harsher 
sentences for blacks. 

For extralegal variables, the interpretation of the signs in the third column 
of table III.8 might change. For example, the positive value on the 
whit&lack difference in the coefficients for extralegal variables (e.g., the 
fact that black robbers in these data were younger than their white 
cotmterpsrts) might constitute an advantage in characteristics for blacks 
on them. 

Table 111.7: Analyrlr of the BlaclUWhltr Sentenco Dlfferentlal: Models Without Guldellner Score8 
Pottlon attributed to 

differences In Portlon attributed to 
Causal factor Raw differential 
Intercept -26.9 

characte&klcr dlffor&ces In coeff lclento 

Specific offense conduct 19.6 1.2 18.4 
Ongoing criminal behavior -2.2 0.7 -2.9 

Conviction stage -0.4 -1.2 0.8 
Sentenclnu stage -2.7 -1.0 -1.7 

Criminal history information 2.1 -0.8 2.9 

Extralegal faCtOr 3.5 -0.9 4.4 

Statutorv minlmums -3.2 -0.9 -2.3 

Circuit 

Offerke severity scores 

0.4 -2.2 2.6 

N/A N/A NIA 
Criminal history category 

Subtotal, without intercept 
Difference in intercepts 

NIA N/A N/A 
17.1 

-26.9 
Total,, i.e.. raw differential -9.8 

Amount attributable to characteristics -5.1 
b 

Amount attributable to coefficients 22.2 

Amount due to differences in coefficients plus 
intercepts -4.7 

Percdntage due to treatment differences 48.0 
N/A I Not applicable. 
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Table 111.8: Analwlr of the Blrck/Whlte Senknee Blffenntlal: GuIdelInes Scorer Models 

Ceusel factor Raw dlfferentlal 
Intercept -2.8 

Specific offense conduct -0.5 

Portlon attrlbuted to 
dlfferencer In Portion attrlbuted to 

characterletlcr difference8 In coefflclentr 

0.3 -0.8 
Ongoing crlmlnal behavior 0.0 0.0 0.0 

Conviction stage -7.3 -1.0 -6.4 

Sentenclna staae -2.2 -2.0 -0.2 
Criminal hlstory Information -0.7 -0.5 -0.2 
Extralegal factors 22.6 1.0 21.6 
Statutory minlmums -3.4 -2.6 -0.8 

Clrcult 0.8 -0.7 1.5 
Offense severity scores -30.4 -4.3 -26.0 

Criminal history category 6.9 -2.9 9.0 

Subtotal, without intercept -14.2 

Difference in Intercepts -2.8 
Total, lie., raw differential -17.0 
Amount attributable to characteristics -12.7 

Amount attributable to coefficients -1.5 

Amount due to differences in coefficients plus 
interceots -4.3 

Percentage due to treatment differences 25.3 

Because of these differences in interpretations of variables, there could be 
offsetting effects. Consequently, the overall results need to be interpreted 
with caution. 

R&urning to the overall results for the guidelines scores models in table 
III.8, we found 17 percent difference in the favor of whites in the raw 
differential (as calculated by equation 3). Slightly less than 3 percent of the 
white advantage was unexplained or due to the differences in intercepts. 
Thus, most of the white advantage was due to differences in the 
regression. In addition, a very small amount of the white advantage was 
due to overall racial differences in sentences. Only 1.6 percent of the white 
advantage came from differences in treatment. When that was added to 
the 2.8 percent of the amount attributable to the dif’ference in intercepts, 
the total white advantage amounted to slightly more than 4 percent (4.3 
percent). Of the overall 17 percent advantage, the 4.3 percent due to 
Merences in coefficients on similar characteristics--or what has been 
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operationalbed as discrimination in the literature-smounted t.0 about 26 
percent of the overall white sentence advantage. In other words, when we 
considered the overall effects, ignoring for a moment the potential 
oi%etting effects of the coefficients on legally relevant and extralegal 
factors, the bulk of the relatively small racial gap in sentencing that 
accrued in the favor of whites wss due to racial differences in offense and 
offender chsracteristics ss opposed to differences in the coefficients of the 
separate equations by race. 

By way of comparison with the results of the unconstrsined model in table 
III.7, the overall white advsntage was larger in the guidelines score 
models, but that arises from the much larger difference in intercepts. In 
other words, a much larger portion of the white advantage is unexplained 
in the unconstrained model (about 27 percent in the unconstrained model 
ss compared to 3 percent in the guidelines scores models). When the 
guidelines scores were introduced, the residual difference diminished 
relative to the unconstrained model. 

In addition, a sentencing advantage accrued to blacks when we looked 
only at the effects of the regression. That advantage was outweighed by 
the differences in intercepts. Fir&y, the overall amount of the white 
advantage due to differences in coefficients was about the same size as in 
the guidelines scores models; however, it amounted to a much larger 
percentsge of the raw differential. This implied that, relative to the 
sentencing advantage accruing to whites, the guidelines scores models 
reduced by about one-half the relative amount of the racial disparity due 
to differences in sentences given to similarly situated offenders. 

Returning to table III.8 (the guidelines scores models), we noted that there 
were offsetting effects. For example, blacks were treated less harshly than 
whites on extralegal factors (age and months free since previous b 
incarcerations) even though blacks were younger and more likely to have 
spent less time out of prison. Blacks similarly obtained a minor advantage 
due to the effects of which judicial circuit they were sentenced in. On the 
legally relevant factors, blacks obtained an advantage on criminal history. 
These effects were offset by the larger differences in coefficients on 
offense severity scores. On this variable, the raw differential amounted to 
a 364percent disadvantage for blackq the amount attributable to 
differences in coefficients is 26 percent, which was the largest amount 
attributable to differences in coefficients on any variable. 
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The results on racial differences in coefficients on offense severity were 
consistent with the results we obtained in the previous section on 
differences in mesns. There, we found patterns in which race and offense 
severity interacted to produce differences in sentences throughout the 
range of offense severity in specific criminal history categories. In the 
regression results reported here, we also found a race by offense severity 
interaction, but here we found that blacks were more likely to be given 
longer sentences than whites throughout the range of offense severity. 
Clearly, the effects of offense severity warrant further investigation. It is a 
variable that is central to the operation of the guidelines, yet it is the 
variable with the largest differences in coe88cients. 

In sum, the guidelines can be seen as responsible for reducing overall the 
relative amount of the racial disparity in sentences. Nevertheless, the 
guidelines offense severity scores are responsible for the largest amount of 
the differences in coefficients. In other words, one of the factors that was 
intended to reduce unwarranted disparity is itself correlated with racial 
differences in the sentencing of similarly situated offenders as modelled by 
our regressions. We reiterate, however, that the overall amount of the 
difference due to differences in coefficients was small and that to the 
extent that the racial differences in sentencing arose from differences 
within sentencing ranges, it is not clear whether the disparities were 
unwarranted. 

Table 111.9: Detallr of Parameter E8tlmater and Decomporltlon: Models Without GuIdelInes Scorer 
Ordlnrry loart rquana rrtlmatlon of 

dependent variable = natural log of sentence 
lmpo8ed (excluder guldellne scores) 

White Black Portlon attrlbuted to Portlon attributed to 
Dependent parameter parameter White Black Raw dlfferencer In differences In 
varlabls ertlmate8 ertlmater mean8 means dlfferentlal characterlstlcr coefflclents 6 
Intercept 3.460 3.729 l.ooo 1,ooo -0.269 

Major ~ 
offerhe-robbery 0,211 0.062 0.949 0.911 0.143 0.008 0.135 

Dollar kalue 
stokh, 1 specific 
offedse conduct0 
point -0.008 -0.132 0.338 0.337 0.042 0.000 0.042 

Dollar :value 
stol 8, n, 2 specific 
offe se conduct8 
Poi d ts 

I 
0.082 0.029 0.182 0.186 0.010 0.000 0.010 

Weep/m use 0.283 0.324 0.423 0.415 -0.015 0.002 a.017 
I 
j 

(continued) 
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Redal DltYereneee In Robbery fibn~ 
PWWn# Under the Guidellneo 

Dependent 
varbble 
Involvement/ 

culpability 

Multiple acts 

Ongoing 
behavlor 

Criminal iustice 

Ordlnrty Met qume l etlmatlon of 
dependent varlrble I rutunl log of wntence 

Imposed (excluder guldellne rooree) 
White Blrck 

parameter pmmeter White Black 
e8timatee e8tlmate8 mean8 means 

0.127 0.002 0.131 0.116 
0.086 0.157 0.294 0.300 

0.209 0.213 0.141 0.101 

Portion attributed to Portion attrlbuted to 
Raw difference8 In dlfferencee In 

dlfferentlal characterletlce coefflclents 

0.016 0.002 0.014 
-0.022 0.000 -0.021 

0.008 0.008 0.000 

_. .-. I----- - 

status et arrest 0.067 0.101 0.514 0.521 -0.008 -0.001 -0.008 

Number of 
counts of 
convictlon 

Convicted by 
guilty plea 

0.005 0.062 1.978 2.010 0.045 -0).003 0.047 

-0.101 -0.042 0.764 0.674 -0.049 -0.009 -0.040 

Consecutive 
sentences _- .- --- 
Imposed 0.321 0.376 0.182 0.219 -0.024 -0.012 -0.012 

Upward 
departure 0.133 0.269 0.043 0.031 -0.003 0.002 -0.004 

Number of adult 
convictlons 0.027 0.038 3.627 3.225 -0.024 0.011 -0.035 

Number of prior 
robbery 
convictlons 

Prlor revocations 
of supervision 

Number of 
lncarceratlons 
>-5 years 

Number of 
Incarcerations 
l-5 years 

0.116 0.064 0.577 0.725 0.022 -0.017 0.039 

0.100 0.079 0.432 0.411 0.011 0.002 0.009 

0.113 0.115 0.523 0.517 0.000 0.001 -0.001 

A 

0.053 0.036 0.870 0.952 0.012 -0.004 0.017 

Months free 
slnoe previous 
incarceration 

Gender 

Statutbry 
minimum 

Circuit 2 

Circui! 7 

Circuit 9 
I 

-0.002 -0,003 51,993 46.924 0.036 -0.007 0.043 
0.181 -0.220 0.047 0.035 -0.001 -0.002 0.001 

0.137 0.226 0.200 0.262 -0.032 -0.009 -0.023 
-0.051 -0.256 0.024 0.097 0.024 0.004 0.020 
-0.074 -0.287 0.042 0.066 0.016 0.002 0.014 

” -0.132 -0.093 0.416 0.209 -0.035 -0.027 -0.008 

(continued) 
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l ihdat Mnsrencee tn Robbery &~ntaclng 
Pat&ma Under the Guidelinea 

Ordlnary least l queree l etlmatlon of 
dependent variable I natural log of untence 

ImPoeed (excluder auldellne wore81 

Dependent 
variable 
Mean dependent 

variable natural 
log of sentence 
length imposed 

F-value 
Probabilltv>F 

R-square 
Adjusted 

R-square 

White 

0.0001 

Black 

0.0001 

Portlon ettrlbuted to Portion ettrlbuted to 
parameter parameter White Black Raw dlfferencee In dlfferencee In 
eetlmatee eetlmatee means means dlfferentlal charaoterletlce coeff lclente 

4.213 4.312 -0.098 -0.051 0.221 

64.229 29.667 

0.623 o.!i97- 

0.633 0.577 

N 880 484 

Yor details on variable definition, see footnote 9 in the text. 

Table 111.10: Detalle of Parameter Eetlmatee and Decompoeltlon: Models Quldellnee Scorer 
Ordlnary least squarer l etlmatlon of 

dewndent variable I natural loa of eentence 
lerigth lmpoeed (excluder guld&nee scores) 

Independent 
variable 

White Black Portion attrlbuted to Portlon attributed to 
parameter parameter White Black Raw dlfferencee In differences In 
eetlmatee retimatee means means dlfferentlal characterletlce coefflclente 

Intercept 0.442 0.470 1.000 1.006 -0.028 
Weapon use 0.148 0.133 0.448 0.452 0.006 -0.001 0.007 

Victim injury 

Number of 
counts of 
conviction 

Convicted by 
guilty plea 

Consecutive 
sentences 
imposed 

Upward 
deDht%Jre 

Downward 
dep/arture 

Number of prior 
robbery 
conkictions 

-0.195 0.110 0.029 0.047 -0.011 0.003 -0.014 

0.049 0.053 2.036 2.040 -0.007 0.000 -0.007 l 

-0.093 -0.008 0.769 0.668 4m66 -0.009 -0.057 

0.243 0.242 0,190 0.252 -0.015 -0.015 0.000 

0.283 0.382 0.051 0.040 -0.001 0.003 -0.004 

-0.290 -0.323 0.073 0.047 -0.006 -0.008 0.002 

I 

0.027 0.030 0.593 0.781 -0.007 -0.005 -0.002 

(continued) 
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Ordinary Ieeet qwree l etlmation of 
dependent varlrble I netunl log of untence 
lenath ImIMed (excludes rruldellnee scorer) 

Indepndent 
varlablo 

White Black Portlon attributed to Portlon attrlbuted to 
perameter pemmeter White Black Raw differences In dlfferencee In 
l etlmatee eetlmatee means means dlfferentlal characterletlce coefflclente 

Statutory 

Months free 

minlmum 

since previous 
Incarceration 

statute 

Aae 

Clrcult 1 

Circuit 2 

-6001 -0.002 53.660 47.120 0.064 -0.006 0.070 
0.005 -0.0001 34.027 30.628 0.162 0,016 0.146 

Circuit 9 

Flnal offense 
severity score 

Final offense 
severity score 
squared 

Criminal history III 

-0.062 -0.032 

0.344 

0.368 

0.378 

0.136 

0.175 

-0.018 

0.249 

-0,014 

-0.034 

-0.004 

-0.026 -0.008 

0.210 

0.168 

0.234 

-0.080 

22.426 

0.029 

23.106 

0.037 

4680 

0.008 

-0.143 

-0.001 

-0.537 

0.009 

-0.098 

-0.003 

-0.199 

-0.003 

0.019 

528.942 

0.103 

564.595 

0.019 

0.376 

0.008 

0.100 

0.010 

0.277 
0,197 0.021 0.161 0.163 0.028 0.000 0.029 

Criminal history 
IV 0.310 0.173 0.104 0.136 0.009 -0.010 0.019 

Criminal history V 0.536 0.266 0.070 0.050 0.024 0.011 0.013 

Criminal history 
VI 0.661 0.528 0.238 0.282 0.008 -0.030 0.037 

Mean dependent 
variable natural 
loa of sentence 4.236 4,408 -0.170 -0.127 -0.015 

F-value 184.741 77.907 
Probability>F 0.0001 0.0001 
R-sauare 0.867 0.848 

Adjusted 
R-s+ere 

N ~ 
0.862 0.837 

589 301 
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Appendix IV 

Debate on Guidelines’ Problems, Benefits, 
and Effects Continues 

From their very inception the sentencing guidelines have been the focus of 
widespread debate within the courts and criminal justice system. The 
supporters of the guidelines we interviewed believed that the new system 
made sentencing more consistent and predictable. Critics we talked to, on 
the other hand, argued that the guidelines were too harsh and rigid; they 
did not allow for consideration of relevant personal characteristics of 
offenders, such as age or family situation, and gave too much power to 
prosecutors because charging and plea bargaining decisions they make 
can determine sentencing outcomes. 

Objectives, Scope, 
and Methodology 

As shown in table NJ, we interviewed 63 court and criminal justice 
personnel in 4 federal court districta (Texas, Western; California, 
Northern; Marylane and Wisconsin, Western). We asked them what 
benefits and problems they saw and what long-range effects they 
anticipated as a result of the implementation of the guidelines. We also 
asked them for their perceptions about how the guidelines had affected 
unwarranted disparity in sentencing, and we asked them for examples of 
instances in which they believed unwarranted sentencing disparity had 
occurred under the guidelines. 

teblr IV.1 : Structured Interview8 Dons 
by Intrrvkwee Group and Court 
Dlstrlat Positlon 

Number of interviews by court district 
TX, West CA, North MD WI, West Total 

Chief district ludoes 1 1 1 1 4 
e ” 

District judges 2 2 2 0 6 

U.S. attorneys 1 1 0 1 3 

Assistant U.S. attornevs 2 2 3 2 0 

Federal defenders 1 1 1 8 3 
Assistant federal defenders 1 1 1 8 3 
Private defense attorneysb 3 3 3 4 13 & 

Chief probation officers 1 1 1 1 4 
Probation officers 2 2 2 2 8 
All interviewees 14 14 14 11 53 

This district does not have a federal defender organization. Private defenders are appointed by 
the courts for all indigent defendants. 

blncludes defenders appointed by the courts for indigent defendants and privately retained 
defense sttorneys. 

Before visiting the four court districts, we pretested our structured 
interview instruments with officials of the Administrative Office of the 
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Courts and personnel in the court districts of the District of Columbia and 
Southern Ohio. We made clarifications and refinements on the basis of 
comments we received. 

Selection of Interviewees We interviewed managers, supervisors, and line personnel. Where 
possible, we randomly selected line personnel from lists of those in the 
office who had done their jobs both before and after the guidelines were 
implemented and consequently could offer comparisons and contrasts 
between the two sentencing systems. 

However, in several instances, we were not able to use randomly selected 
interviewees. For example, in the California Northern District we did not 
randomly select district court judges because the Chief Judge directed that 
we speak only with judges who volunteered to meet with us. We did not 
interview any line prosecutors in the Maryland District because the U.S. 
Attorney directed that we speak only with supervisors. Because we 
wanted to interview private defense attorneys who defended cases in 
federal court on a regular basis, we asked court clerks, public defenders, 
and/or chief probation officers for recommendations in each of the 
districts and then randomly selected attorneys from this list. 

Selection of Court D istricts In selecting the four court districts to visit from the universe of 94 federal 
court disti&, we first eliminated the 12 districts visited by the 
Commission for its study, the 8 districts we visited in our separate study of 
the use of mandatory minimum sentences, and the 2 districts we visited 
for our pretests. We did not consider these districts because we wanted to 
avoid overly burdening them with interview and documentation requests. 

From our remaining universe of 72 districts, we sought 4 districts that 
when combined had the following characteristics: 

l geographic dispersion, that is, contained a representative from each of the 
4 n-qjor regions of the nation (North/Northeast, West, Midwest, and 
south/southwest); 

. mix of urban, suburban, and rural locations; 

. mix of districts that implemented the guidelines when they became 
effective on November 1,1987, and districts in which full implementation 
was delayed as a result of local challenges to the guidelines’ 
constitutionality; 

l diversity in size of criminal caseload; and 
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Debate on Gnidalhsr’ Problema, Benefita, 
and ERecta Contlnueo 

9 different patterns of change in criminal caseload over time (caseloadi 
increasing, remaining steady, and decreasing since the guidelines were 
implemented). 

The four major regions of the country, along with a mix of urban, 
suburban, and rural locations, are represented in the four districts we 
vi&xi The large Texas, Western District began using the guidelines in 
November 1987, while the other three districts did not fully implement 
them until the Supreme Court upheld their constitutionality in January 
1989. 

The size of the criminal caseloads varied among the four districts. During 
the year ending in June 1991, the average number of criminal cases 
commenced per district (including cases filed, reopened, and transferred 
from other districts) was about 600. Only 6 of the 94 district courts 
commenced 1,700 or more criminal cases. In the Texas, Western District, 
1,732 criminal cases were commenced. The California, Northern District 
commenced 703 criminal cases; the Maryland District, 669; and the 
Wisconsin, Western District, 113 criminal cases. (See fig. IV.1.) 
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Deb&e on Gddellneo’ Problema, Beneiltr, 
and Effecta Contlnner 

Figure IV.1 : Crlmlnal Caur 
Commenced In the Four Court 
Dlrtrlcto We Vlrlted, Year Ending 
June 30,lfbQl 

1000 

Cflmlnal Caws Commenoed 

Court DIstrIcta 

The districts also experienced different patterns of change in the number 
of crim inal cases they commenced for the years ending June 30,1987, 
through June 30,199l. As shown in figure lV.2, crim inal cases commenced 
increased by about 67 percent over this period in the Texas, Western 
District, from  1,036 csses in 1987 to 1,732 cases in 1991. Criminal cases 
commenced were fairly steady over the period in the W isconsin, Western 
District, with an increase of about 16 percent, from  98 cases commenced l 

in 1987 to 113 cases commenced in 1991. The number of crim inal cases 
commenced dropped about 33 percent in Maryland, from  977 in 1987 to 
669 in 1991, and the number dropped about 30 percent In the California, 
Northern District, from  1,000 cases in 1987 to 703 cases in 1991. We did not 
determ ine the reasons for the changes in the caseload sizes. 
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Flgun IV.?: Criminal Care@ 
Commenced, Y6arr Endlng June 30, 
1987, Through Juno 30,lQQl 

1800 Cases Commenced 

600 

1987 1968 198Q 
Year@ Endltq June 30 

- Maryland 
- - - - Texas. Western 
- Wisconsin, Western 
m  n n a Callfornla, Northern 

1990 1991 

The structured interviews provided information on various officials’ views 
on the guidelines system, but they did not constitute a representative or 
statistically valid sample of opinions. 

Other Studies of the 
Guidelines 

Over the period we did our work, other studies and conferences on the 
guidelines also took place. We reviewed the results of the Commission’s 

l 

district interviews in its report Among the other literature we reviewed 
were a study by Senior Eighth Circuit Judge Gerald W. Heaneyl and 
preliminary results of a study by Sentencing Commissioner llene Nagel 
and University of Chicago School of Law Professor Stephen Schulhofer. 
Commissioner Nagel discussed this study in March 1992 at the Sentencing 
Institute for the Second and Eighth Judicial Circuits? 

‘Judge Gerald W. Heaney, ‘“l%e Reality of Guidelines Sentencingz No End to Diipatity,” American 
Criminal Law Review, Vol. 28 (lOQ1). 

Plene H. Nagle and Stephen J. Schulhofer, “A Tale of Three Cities: An J3mpirkal Study of Charging and 
krgaining Practices Under the Federal Sentencing Guidelines,” Southern Califomia Law F&view 
(forthcoming-Nov. lDD2). 
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Debate on th&lellned Problem, Bensdtr, 
and Effect0 cont&ueo 

Problems, Benefits, The prosecutors we interviewed generally believed that the sentencing 

and Effects guidelines had improved the system for sentencing federal defendants, 
while the majority of judges, defense attorneys, and probation officers 

Interviewees Saw as a cited more problems than benefits and/or said that they did not believe the 

Result of the guidelines were an improvement over the prior sentencing system. 

Guidelines We asked 3 open-ended questions of 63 district judges, prosecutors, 
defense attorneys, and probation officers on the benefits, problems, and 
long-range effects of the guidelines. We also recorded and analyxed 
general statements about the guidelines system made during the course of 
the interviews. The open-ended questions we asked were as follows: 

l Compared to the preguidelines system, do you see any benefits in the 
current guidelines system? 

6 Do you see any problems in the current guidelines system ss compared to 
the preguidelines system? 

l Do you see any long-range effects of the guidelines? 

As shown in table 3 in the letter, the most frequently mentioned benefits 
were less disparity or more uniform ity in sentences under the guidelines 
and more certainty of what sentences offenders would actually serve. As 
shown in table 1, the most frequently mentioned problems were that the 
guidelines were too harsh in some cases (specifically for drug and 
fir&time offenders and m inor participants in conspiracies); too intlexible; 
“dehumanizing” because they reduced multifaceted human behaviors to a 
set of numbers; and, by lim iting judges’ discretion, gave prosecutors too 
much control over sentencing based on how they charged offenders and 
what pleas they accepted. Some interviewees also thought that the 
guidelines were too complex and difficult to use, problems some said were 
exacerbated by too many amendments. 

Most long-term  effects of the guidelines anticipated by interviewees 
focused on impacts on prisons, including costs; increases in populations; 
discipline; and readjustment of offenders back to society after long terms. 
(See table 2.) 

Summaries of statements made by interviewees who thought the 
guidelines had resulted in overall improvement of the system for 
sentencing offenders follow: 
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l I like the guidelines. They put a certainty in sentencing. Also, you get 
consistency in sentencing across the country, which is very important. 
Prior to the guidelines this was not true. (A prosecutor.) 

. I favor the guidelines system because I do not think discretion was used 
appropriately in the old system. Judges and prosecutors had the ability to 
be creative in fashioning appropriate punishments, but they were not 
responsible in using the discretion. (A prosecutor.) 

l I think the guidelines are great from  the perspective of the probation 
officer and the citizen. Guidelines are an attempt to quantity justice and do 
away with disparity. They provide criteria for sentencing. The defendant 
has a clear picture of what is going to happen to him . Everything is more 
out in the open. (A probation officer.) 

Summaries of statements made by interviewees who did not think the 
guidelines had improved the system for sentencing offenders follow: 

. I am very dismayed. Before the guidelines I would give my best shot at an 
appropriate sentence and feel that justice was done, Now I never feel that 
justice is done. There are subtle distinctions that make no sense, 
especially in terms of amounts of drugs. You could do just as well using a 
person’s weight to make a sentencing decision. For example, a defendant I 
sentenced dropped a gram  of cocaine on a kilo of sugar. I am supposed to 
sentence on the weight of the sugar. In another case, a drug courier was 
sent from  Baltimore to M iam i to get two kilos of cocaine. He came back 
with one, but I am still supposed to sentence him  on two. What if he had 
been instructed to get as much cocaine as he could? (A judge.) 

l The lack of discretion by the court is an enormous problem . The quality of 
justice hss significantly decreased. The inability to give individualized 
sentences is a problem . Relevant factors are ignored. Prosecutors have too 
much control over sentences. The system is better if this discretion rests 
with the court, which is independent, experienced and on the record, b 
rather than with young assistant U.S. attorneys who have a vested interest 
in their cases and conduct their business behind closed doors. (A 
probation officer.) 

l The fundamental problem  with the guidelines is that they are m isguided in 
their concept The whole idea of finding a sentence in this book (the 
Commission’s Guidelines Manual) by going to page 33 and reading down 
the column is m isguided. It is an artitlcial, abstract concept that does not 
have a lot to do with the human behavior it is trying to modify. I also find it 
repugnant that the U.S. Attorney is essentially in control of sentencing 
now. (A private defense attorney). 
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Majority of 
Interviewees Thought 
Judges Should Have 
More Grounds to 
Depart F’rom  the 
Guidelines 

The Sentencing Reform Act of 1084 directed that federal judges have the 
right to depart from  the guidelines when they find special circumstances in 
cases that the Commission did not adequately consider. However, the act 
also purposefully lim ited the use of judicial departures to those special 
circumstances. The Senate Judiciary Committee and the full Senate 
rejected amendments that would have allowed judges to depart from  the 
guidelines whenever they thought the circumstances of the csse warranted 
it, whether or not the Commission had considered those circumstances in 
the development of the guidelines. 

The act also directed the Commission to be sure that the guidelines were 
entirely neutral on the effect race, gender, national origin, creed, and 
socioeconomic status of offenders have on sentencing. The Commission 
was also directed to take care that the guidelines reflected the general 
inappropriateness of considering education and vocational skills, 
employment record, fam ily ties and responsibilities, and community ties of 
the defendant. 

To specifically address concerns that the guidelines sentencing system 
does not allow flexibility to take special circumstances of individual cases 
into account, we asked 41 district judges, prosecutors, and defense 
attorneys the following: 

l Are there factors either not included in the sentencing guidelines or 
included as not ordinarily relevant that you believe should be grounds for 
lawful departure from  the guidelines? 

As shown in table lV.2, the great majority of the interviewees thought that 
there were factors generally excluded from  consideration by the 
guidelines that judges should be able to take into account in sentencing 
offenders. h 
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Table IV.2: Intervkwee Rerponur on 
Whether Factorr Elthor Not Included In Did not Total 
the Sentencing Quldellneo or Included Yea No answer reoponses 
IO Not Ordlnarlly Rolovant Should Be District Judges 6 3 la 10 
Oroundr for Lawful Deprrturo From 
the GuIdelInea Prosecutors 9 2 1 12 

Federal defense attorneys 6 0 0 6 

Private defense attorneysb 13 0 0 13 

All Intervleweeo 34 6 2 41 

‘PThla judge did not answer because he said he did not want to give the guidelines system any 
credence by making suggestlons for improvements. 

blncludes defenders appointed by the courts for indigent defendants and privately retained 
defenders. 

Some of the factors mentioned by judges and defense attorneys as ones 
that should be considered in sentencing were factors that the Sentencing 
Reform Act had specifically found inappropriate in all or most cases. 
These factors included socioeconomic status and fam ily responsibilities. 
Other personal factors interviewees considered important were physical 
and mental health and potential for rehabilitation. Prosecutors generally 
mentioned more specific, narrowly defined circumstances in which they 
thought the guidelines should allow judicial departures. 

The following were summari es of comments given by judges and defense 
attorneys who, contrary to the underlying prem ise of the Sentencing 
Reform Act, thought that personal and socioeconomic factors should be 
considered in sentencing: 

l All of those factors they were so careful to exclude from  consideration in 
the first place should be considered . . . , These are things that you would 
want to know about a human being before you send him  away. You sre b 
talking about all of the factors that have to do with a defendant’s personal 
background, reasons for involvement in the offense, future plans, hope for 
rehabilitation. The list of things about adefendant are potentially endless, 
but you are talking about the personal factors. (A defense attorney.) 

l The range of personal or socioeconomic status factors-like age, fam ily 
circumstances, and education-as well as potential for rehabilitation, 
should be considered. (A judge.) 

. The whole life of the defendant should be considered, not just the 
snapshot of the offense committed and anything else the defendant has 
ever done bad. The white-collar defendants I represent have many good 
qualities such ss good work ethics, charitable contributions, and 
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responsibil&y to meeting the needs of their fam ilies. The health of the 
defendant and any hardships that would explain the crim inal behavior 
should also be taken into account, (A defense attorney.) 

Summa&a of some of the prosecutors’ statements were as follows: 

The guidelines should allow downward departures for defendants who are 
-y ill. 
Defendants’ health, fam ily responsibilities, and attempts at rehabilitation 
should be taken into account, but education and income should not be 
considered. Those offenders with education and opportunity are more 
accountable for their crimes than those who did not have the same 
opportunities. 

Views M ixed on Whether 
Motions for Downward 
Departures Based on 
Substantial Assistance 
Should Be Made Only by 
Prosecutors 

A guidelines policy statement directs that “upon motion of the 
government” [prosecutor], the court can depart from  the guidelines 
because a defendant “has provided substantial assistance in the 
investigation or prosecution of another person who has committed an 
offense.” We asked the 41 district judges, prosecutors, and defense 
attorneys the following: 

l Should the prosecutor continue to be the only person perm itted to make 
motions for downward departures based on substantial assistance, or 
should the defense attorney and/or the court also be perm itted to make 
such motions? 

As shown in table IV.3, the views of the interviewees on this subject were 
m ixed. All of the prosecutors thought this authority should remain 
exclusively theirs, while all of the defense attorneys thought that defense 
attorneys and/or the courts should also have authority to make the 
motions. The 10 judges were split in their views with 4 judges thinking the 
authority should stay with the prosecutor and 6 thinking that they and/or 
defense attorneys should also be perm itted to make the motions. 
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Tablo IV.3: Intervlewea Rerponaee on 
Who Should Be PermItted to Make 
Motlonr for Downward Departures 
Bared on Subrtemtlal Amlrtancr District judges 

ProHcutor 
only 

4 

Defenre attornev Total 
and/or the coui responses 

6 10 . - 
Prosecutors 12 0 12 
Federal defense attorneys 0 6 

Private defense attorneysa 0 13 
All lntewlewee8 16 25 
‘Includes defenders appointed by the courts for indigent defendants and privately retained 
defenders. 

6 

13 
41 

Summaries of comments from interviewees who thought prosecutors 
should continue to have the sole authority for making motions for 
downward departures for substantial assistance included the following: 

l The prosecutors are the only ones who can judge if the defendant really 
did provide substantial assistance. (A prosecutor.) 

l There are potential abuses to the prosecutor’s authority, but the U.S. 
Attorneys Offices have enough checks and reviews to assure that 
departures are given fairly and when warranted. All motions for 
substantial assistance in this district are reviewed by a supervisory 
assistant U.S. Attorney and the U.S. Attorney to assure that the system is 
not abused. (A prosecutor.) 

l If the defense were showed to make the motions, they would do so in 
every case with frivolous claims of substantial assistance. It would slow 
the process down and involve morehearings to decide how good the 
cooperation was. The court has no business enforcing the law or 
encouraging cooperation. (A judge.) 

Summaries of comments from interviewees who thought defense 
attorneys and/or judges should also have the authority to make motions 
for downward departures based on cooperation included the following: 

l The fox is watching the henhouse. This discretion needs to go back to the 
court and not to the charging authority where there is no external review. 
(A defense attorney.) 

l I cannot tell you the number of times when I feel the defendant has 
cooperated and provided assistance, but we don’t get it. It comes down to 
a trust factor between the prosecutor and the defense attorneys. What 
would be substantial assistance to one attorney may be a drop in the 
bucket to someone else. (A defense attorney.) 

Page 168 GAWGGD-92-93 Sentencing Guldeliner 



Debate on Gutdeltnw’ Pmbleme, Beneilta, 
ad Effecta conttnuee 

Other Studies of the 
Guidelines’ Impact 
Found S imilar 
Benefits, Problems, 
and Effects 

. The present system Is a serious weakness. It gives too much power and 
leverage in negotiations to the prosecutor. It opens up the possibility for 
abuse. (A judge.) 

The themes expressed in our interviews were also documented in other 
studies and/or a conference on the impact of the guidelines during the 
same period. 

The Commission asked some similar and some different questions from  
the ones we asked in interviews it conducted in 11 judicial circuits for its 
study of guidelines implementation. F’rom  its interviews with 246 judges, 
prosecutors, defense attorneys, and probation officers, the Commission 
did not report on whether the guidelines had improved the system for 
sentencing offenders. It asked interviewees whether the guidelines had 
been effective in meeting the congressionally estabbshed purposes of 
sentencing. The Commission found that defense attorneys were generally 
negative in their assessments, but a sizeable majority of judges, probation 
officers, and prosecutors interviewed gave favorable assessments. 

Interviewees in the Commission and GAO studies cited some common 
benefits and problems in the guidelines system Common benefits cited 
included decreased disparity and increased predictability or certainty. 
Common problems cited were reduced judicial discretion, inflexibility, 
and harshness. 

The Commission policy decision to give the prosecutor the sole authority 
to determ ine when a motion for a downward departure for substantial 
assistance to the government can be made was the subject of discussion at 
the March 1992 Sentencing Institute for the Second and Eighth Judicial 
Circuits, court districts within the Northeast and M idwest. Debate 
centered on whether the policy statement was merely advisory or binding l 

on judges. 

Senior Eighth Circuit Judge Gerald W . Heaney, following interviews of 
court personnel and a review of more than 800 presentence reports for 
1989 in 4 districts within the Eighth Circuit, found that plea bargaining 
practices vary from  district to district. He also found that no uniform  
Department of Justice standards to guide U.S. Attorneys in making 
substantial assistance motions hsd been articulated. Thus, he concluded 
that policies may vary from  district to district and practices may vary from  
defendant to defendant with no mechanism for review. Judge Heaney also 
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Most Interviewees 
Thought Unwarranted 
Sentencing Disparity 
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Frequently 

found that the length of time an offender can expect to serve in prison had 
increased substanthrlly under the guidelines. He recommended, among 
other things, that district court judges be authorized to give a sentence 
shorter than that mandated by the guidelines without a motion from the 
prosecutor on a finding that an offender has given substantial assistance to 
the government.3 

Sentencing Co mmissioner Ilene Nagel and Professor Stephen Schulhofer, 
University of Chicago School of Law, interviewed officials and reviewed a 
total of approximately 700 case files in 8 court districts with the objective 
of determining whether prosecutors’ plea agreements circumvented the 
guidelines. In a paper on their draft results delivered at the Sentencing 
Institute for the Second end Eighth Circuits, Commissioner Nagel noted 
evidence that plea agreements circumvented the guidelines in about 20 to 
36 percent of the cases they examined. She said that the issue of harshness 
in sentencing, particularly when mandatory minimum sentences could 
apply, was a factor when the guidelines were circumvented. Among the 
draft suggestions by Commissioner Nagel and Professor Schulhofer to 
limit circumvention of the guidelines through plea negotiation was one 
that the Commission look at the balance the guidelines establish between 
flexibility and structure to see if the line has been drawn at the appropriate 
place. They also recommended that the Commission look at several ways 
to reduce the harshness of sentences for some categories of offenders, 
including nonviolent, nondrug, first-time offenders and low-level offenders 
involved in drug conspiracies. 

One of Congress’ main goals in authorizing the sentencing guidelines was 
to reduce unwarranted disparity in sentencing of similar offenders who 
had committed similar crimes. A number of studies and reports, including 
a GAO testimony before the House Judiciary Subcommittee on Criminal 
Justice in 1978, had documented differences among federal court districts 
in the treatment of similarly situated offenders4 

We asked district judges, prosecutors, public and private defense 
attorneys, and probationofficers in the four districts their perceptions 
about how the guidelines had affected unwarranted disparity in 

aAt a November 13,1DQl, syrnpoeium on the guidelines at the Georgetown Univemity Law Center, 
cOmmMon Chairman, Judge William W. Wilkins, Jr., took exception to both Judge Heaney’s 
methodology and conclusions. We summarb Judge Heaney’e findings here as an indication that 
differences In presentendng practices vary; and such variations can tiect the sentencing imposed. 

4Msparities in Criminal Sentendng and Prospective Practices in Federal District Courts (Apr. 24, 
l-078). 
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sentencing, and we asked them  for examples of instances in which they 
believed unwarranted sentencing disparity had occurred under the 
guidelines. 

As shown in table lV.4, most interviewees thought that unwarranted 
sentencing &parity in their districts had decreased or stayed the same 
under the guidelines. Of the 48 interviewees responding to this question, 
21 said that unwarranted sentencing disparity had decreased, and 18 said 
it had stayed the same. This result was consistent with the frequent 
mention of less disparity or more uniform ity in sentences in response to 
the open-ended question on benefits to the guidelines system. No 
prosecutors thought there was more unwarranted sentencing disparity 
under the guidelines than before, while responses among other groups 
were m ixed. 

Tablo IV.4: Intervlewaa Rerponua on 
Chatigos In Sentencing Dlaprrlty In 
Theli Dlatrlctl: Under tha Quldellner 

Decreased 
Stayed the same 

Defense Probatlon 
Judges Prosecutors attorneys’ off leers 

2 10 5 4 

4 2 6 6 

Increased 2 0 5 2 

Did not answer 2 0 3 0 

All IntervIeweea 10 12 19 
%cludes federal defense attorneys and privately retained and appointed defenders. 

12 

As shown in table IV.& most interviewees did not view unwarranted 
disparity in sentencing as a frequently occurring problem . Only one 
interviewee said unwarranted disparity occurred in most or all cases. 
However, 36 of the 48 interviewees who responded to the question 
believed that unwarranted disparity occurred in some or a few cases. 

Table IV.5: Interviewee Reaponseo on 
How ‘Frequently Unwarranted Defenaa Probatlon 
gentenclng Dlaparlty Occurred In Their Judges Prosecutors attorneys. off leers 
Dlrtrlcts Under the Quldellnea In no cases 1 3 0 1 

In a few cases 2 6 4 4 

In some cases 1 3 11 5 

In many cases 3 0 1 2 

In most or all cases 
Did not answer 
All lntervlewees 

0 
3 

10 

0 1 0 
0 2 0 

12 19 12 
(Table notes on next page) 
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%Mides federal and privately retained and appointed defenders. 

Instances in Wh ich 
Interviewees Thought 
Unwarranted Sentencing 
D isparity Occurred Under 
the Guidelines 

When asked for examples of unwarranted sentencing disparity under the 
guidelines, interviewees in all four practitioner groups cited circumstances 
in which they thought unwarranted disparity occurred. We note that some 
interviewees considered as unwsrranted disparities situations in which 
offenders having similar crim inal histories and offense conduct were 
sentenced differently. Some also considered that unwarranted disparity 
existed when offenders with different levels of culpability were sentenced 
similarly. 

Examples of types of unwarranted disparity interviewees thought 
occurred under the guidelines and s ummaries of statements they made in 
ilhrstration of each type were as follows: 

(1) The guidelines require similar sentences for defendants with different 
levels of culpability in drug cases. 

l The biggest reason for disparity under the guidelines is that a person who 
is in a position to sssist the government gets a downward departure-and 
a lesser sentence-than defendants who do not have much information or 
who are not the flrst to talk. A  lot of sentences depend on the order in 
which the conspirators were arrested and prosecuted. (A judge.) 

l A drug runner who flew large amounts of drugs in from  Florida and a 
female addict who lent him  money to buy the plane he used for drug 
running received the same guidelines sentences of 17-M  years for very 
different levels of culpability. (A judge.) 

l The leader of a drug ring should not get the same sentence a mule gets, but 
I have two examples of how this occurred. In one case, a young mother 
allowed a drug ring to warehouse drugs in her apartment for $100 a month 8 
to supplement her welfare check. She was charged with the entire 
conspiracy and sentenced to 16 years in prison. In another case, a cocaine 
dealer with a prior record cooperated in his case and received a reduction 
for substantial assistance and a sentence of 46 months. A  codefendant 
picked up money for the dealer and did not even know he was involved in 
a cocaine ring. He was sentenced to 21 months, and it would have been 
longer if the judge had not given him  a downward departure. (A probation 
officer.) 
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The two judges here have marked differences in attitudes on when to 
allow downward departures for substantial assistance that show up in b 
marked differences in the ultimate sentences. (A defense attorney.) 
In our district, except in extraordinary circumstances, when we make a 
motion for departure based on substantial assistance, judges will give two 
level reductions if the assistance is within the defendant’s own case and up 
to four levels if the assistance is provided on other cases, as well. In other 
districts, once the motion is made, judges may give up to a seven or eight 
level reduction. (A prosecutor.) 
One judge will depart under a given set of circumstances and another 
judge will not depart under the same set of circumstances because he 
wants to do the safe thing. (A probation officer.) 

Concerns about offenders with different levels of culpability receiving 
similar sentences were based on the Commission’s policy decision to 
consider offenders’ actual criminal conduct in sentencing as opposed to 
conduct for which the offender is charged and convicted. An offender is to 
be held accountable at sentencing for the conduct of the other participants 
in a jointly undertaken criminal activity if the defendant could reasonably 
foresee the behavior of his/her codefendants. 

(2) Prosecutors exercise discretion in negotiating charges and plea 
agreements. 

The discretion that was once with probation officers and the court is now 
with the prosecutors. They wheel and deal and decide what to charge, and 
they control the cooperation issue. (A probation officer.) 
Prosecutors are as individualized as judges. Some are hard-nosed and will 
not make deals, but others will. (A judge.) 
In one case, a prosecutor manipulated the weight of drugs in a plea 
agreement for a defendant who cooperated. The probation officer never 
knew the amount of drugs involved. (A defense attorney.) 

(3) Judges exercise discretion in use of departures and award of 
acceptance of responsibility. 

Though the majority of interviewees thought that judicial influence over 
sentencing was reduced under the guidelines, some pointed out that 
different judges, court districts, and circuits still sometimes sentenced 
similarly situated offenders differently because they applied the guidelines 
differently. 
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(4) The guidelines include irrelevant factors that affect the length of some 
drug offenders’ sentences. 

. On one LSD distribution case, the weight of the paper containing the LSD 
increased a defendant’s sentence. Another defendant distributing equal 
amounts of LSD not contained on paper or contained on a lighter weight of 
paper would get a less severe sentence. Inclusion of the weight of the 
paper as part of the drug amount creates disparity. (A probation officer.) 

l One defendant gets caught selling an ounce of methamphetamine and 
another defendant gets caught with a gallon of an acetone wash waste 
product. The second defendant will get a higher sentence than the first 
because of the gallon drum. (A prosecutor.) 

Some interviewees also said that the following factors result in different 
sentences for similar defendants: 

l errors in applying the guidelines, 
l differences in the skills and knowledge of personnel (i.e., defense 

attorneys, probation officers, and investigative agents) assigned to cases, 
and 

l whether a case is prosecuted in the federal system or in state or local 
courts. 

We note that these last three circumstances would be likely to exist in any 
federal sentencing system. However, interviewees commented that the 
complexities of the guidelines system increased the possibilities for 
application errors and exacerbated differences in skills and knowledge 
that people have. 

When asked specifically whether private attorneys appointed for indigent 
defendants in their districts had a “generally adequate” knowledge of the 
guidelines, 21 of the 48 judges, prosecutors, defense attorneys, and 
probation 0tIicer-s responding said no. Among the 27 interviewees who 
said these attorneys had “generally adequate” knowledge were those who 
qualified their responses with such statements as the following: 

l Adequate, but not good. (A prosecutor.) 
l Barely adequate. The knowledge does not compare with the expertise of 

the public defense attorneys who use them daily. (A judge.) 
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l Generally adequate is the appropriate term . Some are better than others. 
I’ve seen some defense attorneys who were “at sea” using the guidelines. 
(A probation officer.) 
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Appendix V 

Guidelines’ Impact on Staff, Workloads, and 
Case Processing Times of the Courts and 
Court-Related and Investigative Agencies 

In September 1987, just before the sentencing guidelines went into effect, 
we reported on the potential impact of the guidelines on the criminal 
justice system as required by the Sentencing Reform Act.’ We noted then 
that it seemed widely accepted from the interviews we conducted that the 
guidelines would increase workloads for virtually all criminal justice 
components. We said that the full impact of the guidelines would become 
clear only when there was empirical evidence available on how they were 
implemented. 

Our review indicated that the guidelines probably increased the workload 
of appellate and district judges, prosecutors, federal and community 
defenders, and probation officers. According to interviewees, workloads 
for some pretrial service officers, investigative agents, United States 
Marshals Service (USMS) personnel, and district court clerks and their 
staffs also increased as a result of the guidelines. The magistrate judges we 
interviewed said their workloads were mmimally affected by the 
guidelines because most of the cases they decided were not felonies to 
which the guidelines applied. W ith the exception of the workload analysis 
done by the Probation Division of the Administrative Office, the court 
components and agencies had not done workload studies or other 
empirical studies to quantify the impact of the guidelines on their 
operations. 

The Commission was not required by the Sentencing Reform Act to 
e&ima~ the potential impact of the guidelines on the workload of the 
federal courts and court-related agencies. Its report on the implementation 
and impact of the guidelines did not address this issue. 

Objectives, Scope, 
and Methodology 

To determine whether the significant increases in workload that our 
earlier work predicted came about in actual guidelines experiences, we 
did headquarters and district interviews. (See app. IV for a description of 
how we selected the court districts to visit and the personnel to interview 
in the districts.) In our visits to the 4 court districts, we asked 56 appellate 
and district judges, prosecutors, federal and private defenders, and 

probation officers who apply the guidelines directly in their work how 
their workload had changed since the guidelines were implemented. We 
asked them whether their overall workloads had changed and whether 
specific components of their job took more or less time as a result of 

*Sentencing Guidelines: Potential Impact on the Federal Criminal Justice System (GAO/GGD-S7-111, 
Sept. 10, 1987). 
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implementation of the guidelines. We also asked whether other factors had 
increased their workload and how the guidelines ranked in significance 
compared to these other factors. 

We asked similar questions in joint meetings in each district of managers, 
supervisors, and line personnel (a total of 22 interviews) at agencies as 
well as court components less directly involved in implementing the 
guidelines: the Federal Bureau of Investigation (FBI), the Drug 
Enforcement Administration (DEA), USMS, clerks of court, magistrate 
judges, and pretrial service officers. We selected officials who had both 
pre- and postguidelines experience. 

We interviewed Administrative Office officials and reviewed budget, 
staffing, and workload data for criminal justice system components, 
including probation offices, U.S. Attorneys’ offices, and federal and 
community defenders’ off&s. We analyzed Administrative Office statistics 
for the years ending June 30,1936, through June 30,1990, to identify 
trends in case filings, trial rates, and length of time between conviction 
and sentencing for federal criminal defendants. We reviewed some 
Administrative Office staffing data and the results of a workload study 
completed by its Probation Division. 

Interviewees Said Interviewees said that some aspects of their jobs were new under the 

Some Aspects Of Their 
guidelines and others took longer to do under the guidelines. Working 
thm.@ the criminal justice process from investigation of crimes to 

Work Took Longer sentencing of offenders, some interviewees identified aspects of their jobs 

Under the Guidelines in every part of the process that were more time consuming under the 
guidelines. These aspects included the time to investigate cases, negotiate 
plea agreements, resolve disputes, participate in sentencing hearings, 
house and transport offenders, and process cases and sentencing appeals 
through the courts. 4 

Investigation of Cases Some FBI and DEA agenti said their investigations had to be documented 
more carefully under the guidelines than before. In particular, some agents 
said they had to spend more time documenting drug quantities and 
criminal histories of suspects, because these factors are important 
determinants of sentences under the guidelines. 
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Pretrial Services Two of the districts we visited had a pretrial services office separate from  
the probation off&s. Probation officers handled pretrial interviews and 
servicea for offenders in the other two districts. In one of the districts the 
pretrial services officials we interviewed said that the guidelines had no 
impact on their workload. In the other district, offWals said under the 
guidelines they spent more time waiting to meet with their clients because 
defense attorneys delay their access. Defense attorneys wanted to meet 
with their clients first to prevent them  from  giving the pretrial service 
officers information that m ight later be used against them  in guidelines 
sentencing calculations. They also said they made more court appearances 
under the guidelines. 

Negotiation and Review of Under the guidelines, the great majority of crim inal cases continued to be 
Plea Agreements resolved by plea agreement. According to 1990 Administrative Office 

statistics, more than 70 percent of all federal crim inal cases were closed as 
a result of a plea agreement. 

As shown in table V.1, the majority of prosecutors and defenders we 
interviewed said that plea negotiations were more time-consuming for 
them  under the guidelines, and half of the district judges interviewed said 
that reviewing plea agreements was more time-consuming for them . 

Table V.l: Impact of the Guideline8 on 
Time Required to Negotiate/Review 
Plea Agreements 

More time- Less time- Equally time- 
Offlclal consuming consuming consuming Total 
District judges 5 0 5 10 
Prosecutors 10 1 1 12 
Defense attorneys 14 3 2 19 
Source: GAO Interview results. 

Administrative OffIce guidance on preparing presentence investigation 
reports under the guidelines instructs probation officers to do independent 
assessments of the impact any plea agreements would have on guidelines 
sentences. Probation officers we interviewed said that they did not do this 
function before the guidelines. Of the 12 officers we interviewed, 4 said 
that asseshg the impact of plea agreements took a great deal more time 
under the guidelines, 6 said it took moderately more time, 2 officers said 
that under local policies in their district they do not generally assess the 
impact of plea agreements, and 1 said it was no more time consuming. 
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Some investigative agents also said they spent more time on plea 
negotiation under the guidelines. They said that meetings with prosecutors 
to review evidence and specific facts to include in plea agreements took 
longer under the guidelines. 

Summaries of statements by interviewees who thought plea negotiation 
and review took longer under the guidelines are as follows: 

l Under the old system, plea agreements contained recommendations for 
sentencing. Now plea agreements determine sentences, I must see if the 
agreements fit the guidelines, and I explain the guidelines to the 
defendants at the time of the proceeding. This takes about 10 more 
minutes in court when taking a guilty plea (A judge.) 

l Now we have to negotiate factors that the court would have dealt with in 
thepast... factors like whether the government can prove drug weights 
and when it determines the offense behavior began. (A ‘defense attorney.) 

l There are different factors to take into account now like base offense 
level, role in the offense, and acceptance of responsibility. Before the 
guidelines we simply made our charges and sentencing recommendations. 
Now we must clear our pleas internally to see that they are within the 
policies of the Justice Department and the U.S. Attorneys Office. (A 
prosecutor.) 

l We did not assess the impact of plea agreements before the guidelines, so 
it is a little more time-consuming now, but it is not something we spend a 
lot of time on. (A probation officer.) 

Resolution of D isputes 
Before Sentencing 

The process of informally resolving disputes among prosecutors, 
defenders, and probation officers over the contents of presentence 
investigation reports was also new under the guidelines. As one probation 
officer explained, in the preguidelines era, both counsels were to submit 
their own versions of the offense to the court, probation officers 6 

confidentially were to submit presentence reports with sentencing 
recommendations to judges, and judges were to announce their findings at 
formal sentencing hearings. Under the guidelines, probation officers are to 
submit dra% of presentence investigation reports to prosecutors and 
defenders, and the parties are to attempt to resolve any disputes before 
the sentencing hearing. Disputes that cannot be resolved are to be decided 
by district judges during the formal sentencing hearings when sentences 
are imposed. 
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As would be expected since dispute resolution was new under the 
guidelines, the majority of interviewees involved in the process said it was 
more time consuming for them than before the guidelines were 
implemented. (See table V.2.) 

Tablo V.2: Impact of the Guldrllnw on 
Time Required to Reaolvo Dlrputeo 

Offlclal 
More time- Less tlme- Equally tlma 

conrumlna conrumlna coneumlna Total 
District judges0 6 0 4 10 
Prosecutors 11 0 1 12 
Defense attorneys 17 2 0 19 
Probation officers 12 0 0 12 
*Some district judges said that they did not become involved in dispute resolution at this stage 
while others said that they reviewed objectlons to presentence investigation reports and probation 
officers’ responses as part of their preparation for sentencing. 

Source: GAO interview results. 

Some investigative agents also commented that they received more calls 
from prosecutors and probation officers at this stage to clearly establish 
the facts of cases. 

Summaries of examples officials gave of why they thought dispute 
resolution was more time-consuming under the guidelines than before 
follow: 

l You find yourself arguing with the prosecutor or the probation officer or 
both about whether you are supposed to add 2 points or 4 points or deduct 
or whatever. It used to be that you looked in terms of the big picture. Now 
you find yourself arguing over small points, like whether a piece of stolen 
equipment was worth $9,600 or $10,001, because those are the differences 
that can affect the length of time a client will serve. (A defense attorney.) 6 

l There are just more facts to be resolved than existed before the 
guidelines-for example, drug amounts, cooperation, role in the offense, 
and acceptance of responsibility. (A prosecutor.) 

l Resolving disputes is one of the most time-consuming parts of the 
presentence investigation. Attorneys may make frivolous objections 
hoping that at least one will be accepted by the judge. The probation 
officer has to deal with each objection in writing, review his notes and the 
presentence investigation report, possibly contact the case agent as well 
as the prosecutor again, call the defense attorney and try to iron things 
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out, and research case law. All of that is very time-conswming. (A 
probation ofpicer.) 

Other Resentence 
Investigation Work 

The probation ofhcers we interviewed said that other aspects of their jobs 
related to researching and writing presentence investigations, assessing 
the impact of plea agreements, and resolving disputes were more 
tim~onsuming under the guidelines. The entire approach to completing 
presentence investigations has changed because of the guidelines. 
According to guidance provided by the Administrative Office, before the 
guidelines, probation officers were to concentrate on assessing 
defendants’ potential for rehabilitation and understanding the 
circumstances that caused the defendant to commit the crime. Under the 
guidelines, probation officers instead are to address specific facts in cases 
that relate to guidelines applications. 

Table V.3 lists other aspects of presentence investigations that some 
probation officers thought were more time-consuming for them to do 
under the guidelines. 

Tablo V.3: Impact of the GuIdelInes on 
Tlmo Required to Complete Other More tlme- Less tlms Equally tlms 
Prowntanco Invertlgatlon Work Task consuming consuming conrumlng 

Determine criminal histories 11 0 1 

Write presentence reports 10 1 1 

Investigate facts 9 0 3 

Complete supervisory reviews 

Make sentencing 
recommendations 

Source: GAO interview results. 

9 0 3 

5 3 4 

Holding Sentencing 
Heirings 

As shown in table V.4, most of the participants in sentencing hearings we 
interviewed (district judges, prosecutors, and defense attorneys) also said 
that sentencing hearings took longer under the sentencing guidelines. 
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Table V.4: Impact of Quldollmr on 
Tlmo Raqulrod to Partlclpato In 
Santenolng Haarlngo Offlclal 

District judges 

Prosecutors 

More tlmo Lau tlmb Equally time= 
conrumlng consuming conrumlng Total 

9 0 1 10 
11 1 0 12 

Defense attornevs 14 3 2 19 
Source: GAO interview results. 

OfiWils said that hearings took longer because more detailed facts related 
specifically to guideline applications were addressed, particularly if 
disputes were not resolved informally by the sentencing hearing. 
Summaries of their comments follow: 

I now need to announce detailed findings on the record. More details are 
needed for appellate review. (A district judge.) 
Each guidelines factor can significantly increase or decrease a sentence, 
so there is now considerable factual and legal argument on each individual 
factor. It is like a scorecard. Lack of agreement between the parties on 
certain issues can greatly increase the length of the hearing. (A 
prosecutor.) 

Housing and Most USMS personnel we interviewed in the four court districts said that 
7IhnSportation of guidelines implementation had caused an increase in the number of 
Prisoners Detained During prisoners they housed and transported. Some interviewees said that 
Court Proceedings because defendants were exposed to potentially longer sentences under 

the guidelines, they were less likely to be released on bond, and thus more 
likely to be in USMS custody. As available jail space filled, they noted, they 
were housing prisoners farther away from  courts, increasing the time they 
spent transporting them  to and from  court appearances. They said this is 
not a new problem , but one exascerbated by the guidelines. Some 
interviewees also said that there were more evident&q hearings under the 
guidelines that required them  to transport prisoners to court 

In his 1990 annual report, the director of USMS predicted that the 
sentencing guidelines, along with implementation of the Comprehensive 
Crime Control Act of 1934, the Anti-Drug Abuse Act of 1933, and other 
recent changes in the crim inal justice system, would continue to affect 
USN workload. One measure of USMS workload is the average daily number 
of prisoners in USMS custody which nearly doubled from  7,328 in fiscal year 
1936 to 13,390 in fiscal year 1990. 
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Processing Cases In each district we visited, the clerks of court and their staffs said that the 
guidelines had increased the time it took to process cases through the 
system For example, one interviewee said that the form they prepared at 
sentencing, the Judgment and Conviction Order, was more complicated 
and time-consuming to complete under the guidelines. In addition, some 
interviewees said that the workload of court reporters increased because 
hearings were longer. 

Sentencing Appeals The Sentencing Reform Act of 1934 expanded the authority of the U.S. 
courts of appeals to review sentences. Both defendants and the 
government can appeal guidelines sentences. 

As shown in table V.6, the total number of criminal appeals filed increased 
from 6,012 in the year ending June 30,19&3, the first year for which 
statistics of guidelines appeals were available, to 9,949 in the year ending 
June 30,199l. The percentage of appeals that included a sentencing issue 
increased from 3 percent in 1933 to 64.9 percent in 1991. 

Tablq V.S: Crlmlnal Appeal8 Filed, 
Year+ Endlnu Jurw, 30,1999, Through 
June 30,199l 

Year 

Percent of 
Total appeals Total appeals Appeals with a appeal8 wlth a 

of crlmlnal of guldellnes sentencing rentenclng 
cases cases issue Issue 

1988 6012 225 179 3.0 

1989 8020 4412 3251 40.5 

1990 9493 7319 5386 56.7 

1991 9949 8259 6460 64.9 

Source: GAO analysls of Administrative Office data. 

Despite the increasing numbers of sentencing appeals filed, 26 of the 36 l 

appellate judges, district judges, prosecutors, and defenders who had 
experience with cases involving sentencing appeals said they did not find 
the sentencing appeals system too time-consuming, and many said they 
handled them the same way they handled other appeals. 

Several of the nine interviewees who thought that the sentencing appeals 
system was too time-consuming stressed that it was the volume of 
sentencing appeals that took time for them to handle, not the complexity 
of the appeals. Some also noted, however, that the sentencing appeal rate 
overall would decline as time passed and case law regarding sentencing 
issues became clearer. 
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Personnel in district clerks of court ofaces said that their workload was 
affected by expansion of authority to appeal sentences. Interviewees in all 
four districts said clerks’ staff spent more time under the guidelines 
handling administrative aspects of preparing files to be forwarded to the 
appellate courts, including arranging for district court proceedings to be 
tnmscribed for appellate court review. 

Supervised Release 
Revocation Hearings 

Supervised release is the new form  of postimprisonment supervision 
created by the Sentencing Reform Act that replaced parole. Under the 
guidelines, district judges gained new responsibility for considering 
whether offenders violated conditions of their supervised release and 
determ ining how the offenders should be penalized. The Commission 
issued nonbinding policy statements to assist the judges in their 
deliberations. Unlike parole revocation cases, prosecutors are to represent 
the government in supervised release revocation cases. Defense attorneys 
are to represent offenders in both types of proceedings. 

Most district judges, prosecutors, defense attorneys, and probation 
officers said they had little or no experience handling supervised release 
revocation cases. One defense attorney said that few offenders sentenced 
under the guidelines had been released from  prison to begin terms of 
supervised release. However, some interviewees expressed concern about 
the future impact of these proceedings on their time. For example, one 
district judge described them  ss “sleeping monsters” that would have a 
heavy impact on judges’ time. A  probation officer predicted the impact 
would be felt beginning in 1993, when the first offenders with more serious 
guidelines convictions started coming out of prison, and he did not think 
judges would be happy to hear from  probation officers on revocation 
cases. 

Staffs of two of the district clerks of court also said they had new duties 
related to supervised release revocation proceedings. As described by one 
chief deputy clerk, the clerks’ offices are to receive petitions from  
probation officers indicating violations of supervised release, they are to 
issue bench warrants for violators’ arrests on court order, and after 
revocation hearing are held, they are to prepare new judgment and 
commitment orders. 
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Data Did Not Show Although some interviewees attributed increases in their workloads under 

Increases in Number the guidelines to the fact that guidelines cases were more likely to go to 
trial, national trend data show that plea and trial rates remained stable. 

or Length of Trials 
Under the Guidelines As shown in table V.6, trial and plea rates for defendants of all crime types 

across all federal districts remained stable from the year ending June 30, 
1986, the year before the guidelines were implemented, through June 30, 
1990. Trial and plea rates in the districts we visited also remained 
generally stable over this same period. For example, the change in trial 
rates during this period ranged from a 2.2-percent increase in Western 
Texas to a 1.Lpercent decrease in Maryland. All districts we visited had 
trial rates under 12 percent in the year ending June 30,199O. 

Table V.8: Natlonal Caee Dl8porltlon 
Rater for All Defendant., Year. Endlng 
June 30,1988, Through June 30,lQQO 

Rate (In percent) 
Dlrporltlon 1988 1987 1988 1980 1990 Change 
Dismissed 15.8 15.9 15.9 15.4 14.5 -1.3 

Plea 70.8 71.3 71.1 70.8 71.6 +0.7 

Trial 13.4 12.8 13.1 13.8 13.9 +os 

Total 100.0 100.0 100.0 100.0 100.0 0.0 
Note:Totals maynotaddto 100 becauseofrounding. 

Source: GAO analysis of Administrative Office data. 

As shown in table V.7, trial lengths for all crime types across all federal 
districts have also remained stable under the guidelines. More than 70 
percent of all trials continued to take 3 days or less in the year ending June 
30,199O. This information was not readily available for the same period in 
the four districts we visited. 

Table’V.7: Percentage of Trial8 
Completed by Dayo for All Federal 
Defendante, Year8 Endlng June 30, Through 1988, June 30,lQOO 

a 

Percent of trial8 comp@ted 
Length of trial 1988 1987 1988 1990 1989 Change 
1-3 73.7 73.7 75.7 78.6 76.6 +2.9 

4-9 21.2 20.9 19.8 18.5 19.0 -2.2 

10-19 3.8 3.7 3.2 3.5 3.2 -0.6 

20+ 1.4 1.7 1.3 1.4 1.2 -0.2 

Total 100.0 100.0 100.0 100.0 100.0 0.0 

Note: Totals may not add to 100 because of rounding. 

Source: GAO analysis of Administrative Office data. 
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Data Showed Link 
Between Guidelines’ 
Implementation and 
Increases in Case 
Processing T ime 
Frames 

Consistent with interview resulta showing that interviewees thought they 
spent more time on various aspects of their jobs under the guidelines, 
Administrative Office case processing data showed that the median time 
for cases to move through parts of the crim inal justice system increased 
after implementation of the guidelines. The median time from  case fling to 
disposition (by plea agreement, conviction or acquittal at trial, or 
dismissal) increased after the guidelines were implemented, and the 
median time from  conviction to sentencing increased as well. The data did 
not directly attribute the increase to the effects of the guidelines as 
opposed to other system interventions. 

As shown in table V.8, the median number of months from  case tiling to 
disposition for all defendants nationally increased 1.3 months from  3.2 
months in the year ending June 30,1986, to 4.6 months in the year ending 
June 30,lOQO. The increase was similar to the national data for the four 
diStiCts. 

Tablo y.8: Median Number of Month8 
From Cam Flllng to Dlrporltlon for All 
Crime Types, Year8 Ending June 30, 1986, Through Juno 30,199O District 

Mawland 

Number of month8 
1986 1987 1988 1989 1990 Change 

3.8 3.9 4.1 3.6 5.0 +1.2 

Western Texas 2.8 2.9 3.5 4.0 4.5 t1.7 

Western Wisconsin 4.1 3.4 3.7 3.9 4.2 +O.l 

Northern California 3.0 3.7 4.0 4.9 5.1 +2.1 
National 3.2 3.4 3.6 4.1 4.5 +1.3 

Source: GAO analysis of Administrative Office data. 

As shown in table V.0, the median number of days from  conviction to 
sentencing increased 28 days after the guidelines were implemented from  
41 days in the year ending June 30,1086, to 69 days in the year ending Ir 
June 30,lQQQ. The most marked increase occurred between the year 
ending June 30,1988, and the year ending June 30,198Q, when nationwide 
implementation of the guidelines began. The data is consistent with 
interviewees stating that it took them  longer to handle sentencing issues. 
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Tablo V.9: Madlan Numbar of Days for 
Cauo to Mow From Convlotlon to 
Santenclng, Yaaro Endlng Juna 30, 1986, Through Juno 30,199O Dlstrlot 

Maryland 
Western Texas 

Number of daya 
1986 1987 1988 19k9 1990 Change 

43 48 52 78 81 48 

32 35 37 AQ 59 +27 

Western Wisconsin 52 41 49 56 58 +6 

Northern California 39 42 49 67 75 +I36 

National 41 42 46 61 69 +28 

Source: GAO analysis of Administrative Office data. 

Interviewees Said the During the years after the implementation of the sentencing guidelines 

Guidelines Had the beginning in November 1087, interventions in the crim inal justice system, 
in addition to the guidelines, occurred that could have affected workload. 

Most S ignificant For example, Congress enacted legislation establishing mandatory 

Effect on Workload of minimm sentences for some crimes, and, according to agency offUals, 

All Recent 
Interventions 

investigative and prosecutor&l priorities in some areas shifted to larger 
drug conspiracies and more complex white-collar crimes. Recognizing that 
these changes were taking place during the same time that the sentencing 
guidelines were being implemented, we attempted to distinguish their 
effects by asking interviewees to identify factors in addition to the 
guidelines that had affected their workload and then to rank the effects of 
these factors with the effects of the guidelines. 

Most district judges, prosecutors, federal defenders, and probation 
officers-those interviewees most directly involved in guidelines 
implementation-ranked sentencing guidelines as having the most 
significant impact of all interventions on increases in their workload. 
Clerks of court and USMS personnel in the districts also generally ranked 
the guidelines as the most significant intervention. FBI and DEA agents said 8 
that the guidelines had increased their workloads, but they generally 
ranked their effects second or third behind other interventions that they 
thought had more significant effects. Some guidelines impacts were also 
reported by a pretrial services chief, and m inimaJ impacts were cited by 
magistrate judges, We did not ask this question of the appellate judges and 
private defense attorneys we interviewed. 

Specifically, 31 of the 39 district judges, prosecutors, federal defenders, 
and probation offmers we interviewed said that the guidelines had the 
most significant impact on their workload of ail interventions over the last 
several years. Legislation establishing mandatory m inimum sentences and 
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shif.!s in prosecutorial priorities were ranked as having had the next 
z impacts. These results generally held true across practitioner type 

. 

Table V.10 shows the distribution of frequency of responses when judges, 
prosecutors, probation o&en, and federal defenders were asked to rank 
the effects of the guidelines with other changes. 

Table V.10: Rank of Effoctr of 
Quldrlln~~ and Other Interventlonr on 
Workload Factor8 1st 

Rank 
2nd 3rd 4th Total 

Sentencing guidelines 31 7 1 0 39 
Mandatory minimums 1 13 8 2 24 
Prosecutorial priorities 6 10 6 2 24 
Antidrua abuse acts 0 1 6 4 11 
Other’ 1 6 3 3 13 
We8ponses in this category included growth and increased complexity of criminal law, enhanced 
supervision of offenders, and bail reform. 

District clerks of court staff in two of the four districts ranked the 
guidelines as the number one factor increasing the time to do their jobs. 
Clerks of court staff in the other two districts ranked the guidelines as the 
third and fifth factors following shifts in internal administrative 
procedures and mandatory minimum sentences. 

USMS personnel in two of the four districts also ranked the guidelines as 
the number one factor increasing the time to do their jobs. In the other 
two districts, USMS personnel ranked the guidelines second, after 
implementation of other provisions of the antidrug abuse acts and shifts in 
prosecutorial priorities. 

Special agents in one of the eight FBI and DJU offices we visited said that 
guidelines’ implementation was the most significant factor increasing the 
time it took them to investigate cases. DEA and FBI agents in three other 
offices ranked them second or third, behind the impact of shifts in agency 
and/or prosecutorial priorities and mandatory minimum sentences on their 
time. 

Responses were split in the pretrial service offices we visited. One officer 
ranked the implementation of the guidelines as the most signi&ant factor 
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increasing the the it takes to do his job. The other officer did not think 
that the guidelines had an effect on his time. 

The magistrate judges we interviewed in all four districts commented that 
they were not substantially affected by the sentencing guidelines. 
However, three of the magistrates did identity some guidelines’ effects on 
their work and ranked the guidelines as first or second in significance of 
all factors increasing the time it to took to do their jobs. 

Two Components 
Based Staffing and 
Budget Increases on 

Two court components based requests for staff increases at least in part 
on the guidelines’ impact on workload. The Probation and Defender 
Services Divisions of the Administrative Office found that the guidelines 
increased the time it took probation officers and federal and community 

the Guidelines’ Impact defenders to do their work; and, because each staff member could handle 

on Workload 
fewer cases under the guidelines, they justified requesting new positions. 

Probation D ivision The Probation Division was the only component of the Administrative 
Offlce that attempted to quantify the impact of the guidelines on its 
workload. The Administrative Office reported the impact to Congress in 
budget submissions, beginning with a request for supplemental funds in 
fiscal year 1988, and Congress consequently authorized 696 positions 
through flscal year 1991. 

According to a Probation Division official, a 1981 work measurement 
study served ss a baseline for measuring guidelines impact on workload. 
This study found that one full-time probation officer could complete 97 
presentence (including investigations, hearings, and report preparation) 
and postsentence reports in a year. OffU& adjusted this baseline as a 
result of a small work measurement study done in three districts in 1986, 
which found that a probation officer could complete 79 presentence and 
postsentence reports in a year. Just before the November 1987 
implementation of the guidelines, a panel of probation office managers, 
using their experiences in informally implementing the guidelines the 
Commission proposed to Congress in May 1987, estimated the guidelines’ 
impact on the number of presentence and postsentence reports a 
probation officer could complete. They determined that under the 
guidelines the number of presentence and postsentence reports a 
probation officer could do would drop to 66 in a year, a decrease of 24 
investigations a year compared to the number that could be done before 
the guidelines. The panel did not find any guidelines’ impact on other 
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probation officer tasks such as supervising offenders on probation, parole, 
or supervised release. 

In January 198Q, the Probation Division began a major workload study 
based on surveys of more than half of its probation and pretrial services 
personnel and visits to five districts. The study, ss approved in September 
1991, had resuhs close to the 1987 estimates. It determ ined that a 
probation officer assigned to presentence investigations could complete 
67 a year. 

On the basis of the estimates, Division offlcisls said Congress authorized 
them  a total of 696 additional positions (368 probation officers and 228 
clerks) for fiscal year 1991. The 368 probation ofilcer positions 
represented 13.9 percent of the total 2,646 probation officer positions 
requested for probation services that year. In fiscal year 1992, the 
Administrative Office requested 27 more probation positions to implement 
the guidelines. It assumed that beginning in fiscal year 1991, alI new 
presentence investigations cases would be handled under the guidelines 
and that no future staffing requests would be based on guidelines impacts. 

Defender Services The 1993 Administrative Office budget request to Congress estimated that 
the guidelines increased the time it took federal and community defenders 
to defend cases by 26 to 60 percent, and the Administrative Office 
requested and received additional positions based, in part, on the 
guidelines’ impact. However, the Defender Services Chief said that 
because federal defenders do not perform  discrete tasks like probation 
officers do, their work is not amenable to quantitative form&s, and the 
Division made no attempt to do workload studies to document the impact. 
He said that a combination of the impact of the sentencing guidelines and 
increased drug arrests and prosecutions accounted for ahnost ah of the 
increases in Defender Services staff since iIscaI year 1989 and that the 6 
guidelines were responsible for more than haIf of the increase. From fiscai 
year 1989 through fiscal year 1991, Congress authorized 461 new positions 
(including attorneys, investigators, paralegals, and administrative support 
staff). According to the Chiefs estimates, more than 230 of these would 
have been necessary as a result of workload increases to implement the 
guidelines. 

Cohclusion ” Interview results and the lim ited st.atisticaI data available indicated that 
the predictions made by interviewees in our 1987 review of the potential 
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guidelines’ impact were correct and that the guidelines have probably 
increased workloads of most components of the federal crim inal justice 
system. However, the empirical data we found lacking in our 1087 report 
were still not available to support this conclusion. Probation Services wss 
the only court component to have attempted to measure the impact of the 
guidelines on workload. Reliable workload measure that would allow 
precise measurements of the impact the guidelines have had did not exist 
for the period before the guidelines were implemented. 
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Comments From the United States 
Sentencing Commission 

UNITED STATES SENTENCING COMMISSION 
1331 PENNSYLVANIA AVENUE, NW 

SUITE 1400 
WASHINGTON, DC 20004 

(202) 6268500 
FAX (202) 662.7631 

July 30, 1992 

Mr. Richard L. Fogel 
Assistant Comptroller General 
Government Accounting Office 
441 G Street, N.W., Suite 3858-C 
Washington, D.C. 20548 

Dear Mr. Fogel: 

On behalf of the Sentencing Commission, thank you for the opportunity to review 
your report on the sentencing guidelines prior to its submission to Congress. We are 
gratified to see that through the use of a variety of different techniques the GAO arrives 
at the same basic findings and conclusions as the Commission: disparity has decreased 
under the sentencing guidelines. 

We would like to make four general observations on your report and recommend 
revisions to clarify what we believe are errors or characterizations that could lead to 
serious misinterpretation. 

I. . . d to DIG 

In what appears to be a misreading of a Commission research study (see, Chapter 
Four, Section VI/A, “Judicial Sentencing Patterns Under the Guidelines,” USSC 
Evaluation Report, 299-339), the GAO elaborates on analyses performed by the 
Commission on its fiscal 1990 monitoring data. We believe the GAO report seriously 
mischaracterizes the Commission’s study and recommend the following clarifications: 

The Commission study focuses on the m guideline-range variation of 
sentences by a series of sociodemographic variables. Clearly characterized as an initial, 
exploratory look at bivariate relationships (utilizing only a Chi-square test) (see. USSC 
Evaluation Report, Volume II, 299), the study explicitly cautions against any claim of a 
& relationship between variables (e.g., gender and sentence, race and sentence, 
employment and sentence). At a minimum, the same caveat must be added to the 
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GAO’s preliminary findings; ie., they are not conclusive as to causal claims. 

But, perhaps more importantly, characterizing these analyses as “Unwarranted 
Disparity Continues to Exist Under the Guidelines” suggests a finding that clearly 
misstates the Commission’s research as well as that of the GAO. The preliminary 
dndings reported by the Commission & apf suggest disparity under the guidelines; 
rather, they report bivariate relationships between variables in the exercise of judicial 
discretion m  the appropriate guideline range. As you know, Congress provided 
judicial latitude in sentencing within a range of 25 percent or six months, whichever is 
greater, or departure for the unusual case (28 USC. 0 994(b)(2)). The guidelines 
provide individual sentencing ranges based on congressionally directed factors of offense 
severity and criminal history. The actual sentence is selected by the court from within 
the appropriate range, or, if departing, above or below it. 

To elaborate, Congress did not define judicial sentencing variation within this 25 
percent range as disparity. Rather, Congress intended that sentencing variation outside 
of the appropriate guideline range for similar offenders convicted of similar offenses 
would represent unwarranted disparity. The Commission’s first study in the disparity 
section of its report examined the question of disparity putside the appropriate guideline 
range, and found that disparity as measured by dispersion was indeed less under the 
guidelines. The second and third studies in our report were preliminary observations of 
judicial sentencing patterns &hia the congressionally authorized guideline range, 
variations Congress chose not to define as disparity. 

I emphasize that had the Commission or the GAO found a causal relationship 
between these variables (and we emphasize that neither study did), it would ~QI have 
been a relationship that showed disparity in application of the guidelines, but rather in 
the manner in which judicial discretion is exercised within the statutorily provided 
sentencing range. Such findings, if they had occurred, might suggest a need for Congress 
to consider further limiting judicial discretion in order to narrow the possible 
introduction of unwarranted disparity within the appropriate guideline range or through 
departure. 

A few specific examples might prove helpful. On page 4, the GAO reports that 
“the Commission evaluated whether unwarranted disparity -- that is, disparity resulting 
from offender characteristics that should normally be irrelevant to determining a 
sentence -- continued under the guidelines.” The Commission clearly reported that it 
had not completed its analysis of unwarranted disparity at the time of the report’s 
submission to Congress and that that work was continuing (sc;e USSC Evaluation Report, 
299). To characterize the descriptive profiles presented in the Commission’s report as 
“evaluated whether unwarranted disparity... continued under the guidelines” 
misrepresents the Commission’s work. 
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Further, the GAO report on page 6 suggests that the Commission’s preliminary 
findings point to continued disparity under the guidelines based on gender, race, 
employment, marital status, and age. The Commission’s findings do QQI lead to that 
conclusion. Rather, the Commission reports descriptive profiles for selected offense 
types solely within guideline ranges and for departures (B USSC Evaluation Report, 
300-339) and cautions against drawing conclusions from these preliminary analyses. 

For these reasons, we believe this section should be revised and the title amended 
to more accurately reflect both the Commission and the GAO findings with respect to 
the pertinent studies. 

. . . . . II. (=haractertzatrons 

There appear to be several points of confusion in the GAO report regarding data 
sources in both the Commission and GAO studies. The GAO report suggests that the 
data limitations result from some shortcoming on the part of the Commission’s efforts, 
This really is not the case; the data limitations are structural limitations that could not 
be alleviated by a more expanded data collection effort. In general, the Commission 
believes that while available data have limitations (as is true in virtually all research 
endeavors), its study and analyses are valid and provide empirically meaningful answers 
to the questions posed. 

The GAO report implies that meaningful comparisons pre- and post-guidelines 
could have been made had the pre-guideline data contained additional cases. Such a 
characterization begs the question and fails to recognize that pre/post comparisons 
would be problematic if there had been as many as 50,000 pre-guideline cases. The fact 
is that pre-guideline and guideline cases are not directly comparable because they result 
from two dramatically different sentencing structures involving different decision-making 
processes and data that mean very different things pre- and post-guidelines. This is not a 
data collection issue that can be remedied with more extensive information; rather, it is a 
comparison problem stemming from the altered nature of the new sentencing system that 
restricts any conclusive comparison. (For discussion, w USSC Evaluation Report, 
Volume II, 273-274.) In sum, comparing pre- and post-guideline sentences is akin to 
comparing apples and oranges. Even if the numbers double, the comparison remains of 
apples and oranges. 

The limited number of guideline cases available (reflecting a time span 
considerably shorter than the four years of operation intended by Congress) resulted 
from: a) the congressional directive that guidelines would apply only to offenses 
committed after November 1, 1987, resulting in a gradual phase-in of cases; and b) the 
numerous constitutional challenges to the Sentencing Reform Act and the guidelines, 
delaying implementation on a nationwide basis until the Supreme Court decision in 
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January 1989. 

A specific problem with sample sizes is highlighted by the GAO analysis (see 
Appendix II of the GAO report). In order to arrive at larger sample (and cell) sizes, this 
analysis compromises the substantive question of measuring sentence variation for similar 
cases. Collapsing categories increases the &t&n&& of offenses and offenders, 
removing the possibility of definitive conclusions on unwarranted sentencing disparities. 

Scientific research rarely uses population data. Rather, most research is 
conducted based on samples. Moreover, as you are well aware, many of the important 
findings and advances of science are drawn from inferences based on relatively small 
samples. In that sense, the Commission’s study provides sufficient empirical testing for 
the questions it sought to address, most salient of which (highlighted in the GAO report 
as well) is the question of unwarranted disparity. The Commission recognizes the small 
sample sizes in its disparity analyses; however, it should be noted that the Commission 
project, while beginning with a sufficiently large number of cases, arrives at small 
numbers in an attempt to produce a valid pool of “similar offenders with similar 
offenses” in order to examine any unwarranted dissimilarities in their sentences. Taking 
its lead from the definition of disparity Congress provided, the opportunity to create 
large samples did not exist. 

. . III. Historical 

While some of the statements advanced by the GAO are content-correct, out of 
context they may be misleading to the reader. A discussion of several historical- 
legislative issues would enhance the contextual interpretation of the study. For example, 
through the enactment of the Sentencing Reform Act, Congress in&&& a reduction of 
judicial discretion in sentencing, and as such, it could have been expected that some 
number of judges would not be pleased with Congress’s scheme of sentencing reform. It, 
therefore, is not surprising that GAO found that some federal judges were critical of the 
guideline system. Setting the context within which the GAO findings exist would add to 
the understanding of such findings. 

In a similar vein, discussions related to workload (including increases in the 
number of appeals) should not be surprising given the break with past sentencing 
practices brought about by the Sentencing Reform Act. Congress undoubtedly 
recognized that a drastic change in the sentencing system would increase workload and 
case processing time. It was a price the legislature apparently was willing to pay for a 
more just, consistent, and fair system of sentencing. Further, the increased workload and 
time are reflective of the justified attention paid to defendants in a system that is both 
more objectively based on factual findings pertinent to the case and results in more 
severe penalties. Finally, the number of appeals has increased in response to Congress’ 
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statutory authorization of appeals of sentences by the defendant or government. 
Discussion and recognition of these congressionally intended changes would provide a 
context for a clearer understanding of the operation of the guidelines. 

If one simply glanced at the GAO report, noting the title, subtitle, and various 
subject headings without carefully reading associated text, the reader would come away 
with a very negative impression of what on closer examination proves to be an objective 
presentation of study results. 

In general, the title, subtitle, and subject headings of the report, instead of 
adopting either the traditional topic headings or characterization of section content 
approaches, appear to represent eye-catching labels that often do not capture the essence 
of the section under discussion. In doing so, some headings unintentionally misrepresent 
the findings or cast them in a negative light, creating a more critical impression of the 
issue. 

For example, on page 9 of the GAO report, the heading reads “Wide Sentencing 
Discretion Generated Concern.” While discussion related to wide sentencing ranges 
appears in this section, the content is much broader. The section also discusses rising 
crime rates and questions about the rehabilitative model during the pre-guideline period 
(although upon first reading, it is not clear whether the heading refers to the pre- 
guideline or guideline era), and an introduction of congressional intent with respect to 
the content of the guidelines. Someone glancing at headings would miss the important 
substance contained in this section. Perhaps a broader label would work better; e.g., 
“Factors Leading to Guideline Development.” 

As we argue above, the Commission believes that findings related to disparity are 
mischaracterized in the GAO report. A simple reading of the heading on page 21 of the 
GAO report furthers that mischaracterization. The Commission study reports variations 
in sentencing patterns within the applicable guideline range or for departures; labeling 
this as “Under the Guidelines” is misleading and “Unwarranted” is incorrect. Congress 
identified the width of the sentencing range as acceptable and therefore not 
unwarranted. The substance of the section might be better characterized as “Sentencing 
Variation Within Guideline Categories.” 

While we are pleased that the GAO replicated the Commission’s findings of 
reduced sentencing disparity under the guidelines, we are disappointed that the title of 
the GAO report does not reflect this very important finding. Because few reform 
programs yield early indications of success, we would hope for acknowledgement of this 
significant finding. This easily could be accomplished by adding a few words to the title 
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of your report, e.g.. “Sentencing Guidelines: Disparity Reduced, But Some Questions 
Remain. 

In conclusion, we appreciate the opportunity to comment on the GAO’s draft 
report and are pleased that the majority of your findings support the independent 
findings of the Commission. While there may be any number of additional points we 
could make in response to the GAO report, it seems most productive at this time to limit 
our comments to the major concerns. We agree with your conclusions that considerable 
work remains in order to ensure the complete implementation of sentencing guidelines 
as intended by Congress. 

With highest personal regards, I am 

Sincerely, 
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101EastPostRald 
White Plaina, New York 10601-5026 

July 29,1992 

Richard L. Fogel 
Assistant Comptroller General 
United States General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Fogel: 

Thank you for according me the opportunity to comment on the draft report, 
%z&l&~ Guidelines: Central Q114stiotts Remain I&answered. 

I am the Chair of the Judicial Conference Committee on Criminal Law. In the 
relatively short period available for comments, it has not been possible to develop a 
definitive position of the Committee on Criminal Law with respect to the report, and the 
comments which follow are my own. They have, however, been informed by various 
positions which the Judicial Conference has taken with respect to Sentencing Guideline 
matters, and I have received considerable assistance in formulating them from Barbara 
Meierhofer Vincent of the Federal Judicial Center. 

I have read the draft report from the perspective of one who, throughout the 
life of the Sentencing Guidelines, has been involved in negotiations with the Sentencing 
Commission: in the formulation phases of the Sentencing Guidelines; in the development 
of procedures for the application of the Guidelines within the Judiciary; and in transmitting 
the Judicial Conference’s recommendations for modification. My personal view is that the 
Sentencing Guidelines have become a permanent part of the criminal justice landscape, and 
that it behooves all of us - Sentencing Commissioners, judges, practitioners, and members 
of Congress - to work together to render them workable. 
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There are obstacles to this endeavor. Before addressing the substance of the 
draft report, it is necessary to delineate at least some of these obstacles. 

Consider tirst the conceptual approach which Congress took in the Sentencing 
Reform Act. It did not anticipate that the Sentencing Commission would, in its first 
endeavor, achieve the millennium. Congress expected, in fact, that in the first instance the 
Sentencing Commissioners would rely on historical experience in developing the Guidelines. 
And this is exactly what the Sentencing Commission did: it comprehensively studied what 
judges did in the past, and with one notable exception - white-collar crime .- the initial 
Guidelines reflected an average based on past sentences for particular crimes. In the white- 
collar crime area the Sentencing Commission made a value judgment that historical 
sentences did not adequately reflect the seriousness of the criminal activity involved, and the 
Commission therefore deliberately set the sentencing ranges for white-collar crimes at higher 
than the historical levels. Congress envisioned a gradual honing process: the principal engine 
of Sentencing Guidelines modification was to be departures by sentencing judges, up or 
down, when those judges found the existence of aggravating or mitigatmg circumstances “not 
adequately taken into consideration by the Sentencing Commission!’ The Commission was 
then to consider the departures of judges in making appropriate adjustments to the 
Guidelines. Under the statute, in short, departures were to be the very lifeblood of the 
Sentencing Guidelines system: through consideration of these departures the Sentencing 
Commission would be in a position constantly to improve the Guidelines. 

It has not worked that way, to this point, for various reasons. One reason is 
that for a time the Commission seemed institutionally to regard departures as an affront and 
as an invitation to close loopholes. This is no longer the case: the members of the 
Commission now, in my judgment, recognixe the essential role that reasoned departures 
must play in the evolution of the Sentencing Guidelines. Another problem was we judges: 
too often we either did not recognize our duty in appropriate cases to depart, or when we 
did depart we did not adequately set forth our reasons, thus leaving the Sentencing 
Commission in the dark as to the departure rationale. Still another problem has been that 
the various Courts of Appeals, not apprehending the developmental nature of the 
Sentencing Guidelines, have too often regarded those Guidelines as cast in stone and have 
unduly restricted the exercise of the duty to depart by district judges. A further problem has 
been that litigants have been overwhelmed by the complexity of the Guidelines and many 
of them have been less than adequate advocates in the Sentencing arena. 

Another major factor which has hindered the development and full flowering 
of a rationale Sentencing Guidelines system has been the spate of mandatory minimum 
sentencing requirements, which have been enacted in the last eight years particularly in the 
drug and firearms fields. Mandatory minimums are, in their very essence, inconsistent with 
the entire concept of Sentencing Guidelines, because they skew the entire system. The 
Sentencing Commission, perhaps, could have structured its Guidelines independent of the 
mandatoty minimums, but for understandable reasons it chose not to. 
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As a result, a great many of the Sentencing Guidelines provide not the 
“heartland” which the Sentencing Commission envisioned as a preliminary step - they 
provide sentences well above those which the Sentencing Commission, left to its own devices, 
would have prescribed. Since the Sentencing Commission has attempted to maintain some 
SOI? of ordered relationship between the sentence ranges it prescribes for various crimes, the 
effect has been to draw into higher ranges crimes which on a “heartland” basis would merit 
much lower ranges. 

The judiciary and the Sentencing Commission have had their differences, but 
on one thing they agree: so long as mandatory minimums continue on the statute books, it 
will be impossible to develop a Sentencing Guidelines system that is both just and fair. 

Other problems beset the road to a truly effective Guidelines Sentencing 
system. While judges are expected to depart from a guideline range - in either direction - 
- whenever they find the existence of “an aggravating or mitigating circumstance of a kind, 
or to a degree, not adequately taken into consideration by the Commission...that should 
result in a sentence different from that described,” a judge may not depart from a mandatory 
minimum absent a motion by the prosecutor. Tlms the prosecutor in his charging decision 
determines whether or not a mandatory minimum is to be invoked; by his decision to move 
or not to move for a departure, he determines whether or not the mandatory minimum 
standard is to be adhered to. Thus there has developed, in the Guidelines Sentencing em, 
a massive transfer of sentencing discretion from the judiciary, where it belongs, to the 
prosecutor’s office where it does not. Prosecutors have, of course, historically had almost 
unchanneled charging discretion. But the stakes have never previously been so high. 

The synergistic relationship between mandatory minimum sentences and 
prosecutotial power with respect thereto has resulted in two phenomena: sentences that are 
unwarrantedly similar, and sentences that are shockingly disparate. The unwarrantedly 
similar sentences occur in cases where a mandatory minimum sentence is prescriied for all 
defendants charged with a given crime, even when those defendants have markedly different 
involvements, from minimal to positions of control. The shockingly disparate sentences 
occur when, in the same sort of case, an organizer cooperates against his underlings and 
receives a below-mandatory minimum sentence while those minimally involved receive 
mandatory minimums. 

It has always been my understanding that a desideratum in sentencing, and a 
prime purpose of Congress in enacting the Sentencing Reform Act, was the reduction - 
indeed the elimination - of mwarranted disparity. Disparity, in and of itself, is not 
inherently wrong. Indeed a vice promoted by mandatory minimum sentence requirements 
is that of unwarranted uniformity: sentencing criminals with differing degrees of culpabiity 
to the same sentence. While you have paid lip service in various parts of the draft report 
to the reduction or elimination of unwarranted disparity as being an objective, I would 
suggest that the materials contained in your report (and this is, I believe, true wltb respect 
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to the report of the Sentencing Commission as well) may tell us something about the 
reduction of disparity, but very little or nothing about the reduction of w 
sentencing disparity. 

I realize that the issue of unwarranted sentencing disparity is a very complicated 
one. It may be one that cannot be effectively analyzed statistically. Statistical assessments 
of the reduction of disparity will be strongly influenced by the offense characteristics and the 
offender characteristics which are used to define “similarly situated offenders.” A 
comparison between a pre-sentence guideline and a post-sentence guideline dispersion of 
sentences for offenders who are grouped by type of offense and number of prior sentences 
will probably lead to quite a different conclusion with respect to dispersion than would such 
a comparison with respect to offenders who are grouped on the basis of type of offense, age 
and culpability. In the report, the emphasis seems to be on utilizing the Sentencing 
Guidelines offense severity level and criminal history category (and for some breakdowns, 
type of offense) to classify offenders as %milar.” These analyses basically test whether the 
sentences of offenders scored into particular guideline ranges are more or less likely to 
cluster around the ranges than they were before those ranges existed - that is, whether the 
sentencing is in accordance with the Sentencing Guidelines scheme. ‘I’hls is an important - 
- almost a baseline - question, but a relatively narrow one within the broader area of 
unwarranted sentencing disparity, and it should be recognized as such. There are important 
questions to be asked ln determining whether disparities, if they exist, are unwarranted or 
not. Are there variations ln the investigation and reporting of offense behavior and of 
offender characteristics that differentially infhrence the amount or the type of information 
available to the court which is making guideline determinations, and given the Same 
information, are the Guidelines being calculated reliably? Do the same reported 
circumstances lead to the same findings of fact? Dispersion of sentences within a guideline 
Cdl will tell us little about overall unwarranted disparity if there are differences in the 
information or in the application principles which are used to place cases within those cells. 

Did Congress, and did the Commission, in determining the factors which are 
relevant in the Guideline scheme, adequately capture “similar offenders” for purposes of 
determining whether variations in sentencing are warranted? There was a time when 
sentencing judges considered such factors as age, tig use or the size or nature of the 
community in which the crime was committed. When we eliminate these and other factors 
from the total mix have we reduced unwarranted disparity in the sentencing of similar 
offenders, or have we brought about an increase in unwarranted uniformity in the sentencing 
of dissimilar offenders? A policy question: it is one that may be informed, but not answered, 
by empirical analysis. I applaud the suggestion in the report that additional research into 
the question of disparity is critical. I would suggest that the report should spell out how little 
is known; should narrow the objective to the elimination not of disparity per se, but of 
unwarranted disparity and I would also hope that the report would give direction to the 
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types of questions that should be addressed. Identifying those questions is critical if the data 
necessary for definitive analysis is to be collected. 

Congress and the Sentencing Commission have provided that certain factors are 
either inappropriate (race and gender) or “not generally appropriate” or “not ordinarily 
relevant” (“marital status and employment status”); the Sentencing Commission deems age 
“not ordinarily relevant.” The draft report, in characterizing variation with respect to each 
of these factors as “tutwarranted disparity,” presupposes the correctness of the 
determinations by Congress and the Commission. I am concerned that such a 
presupposition might hinder careful reassessment of the appropriate role of offender 
characteristics in the sentencing process. I would urge tbat in order to assess the impact of 
factors which presently are, by statute or under the Sentencing Guidelines, beyond the pale, 
data should be collected on those factors. I certainly approve your call for more extensive 
and exhaustive multi-vat-late empirical analysis. 

The report properly notes the difficulties which would be entailed in 
undertaking empirical research into the extent and causes of disparity related to prosecutors’ 
decisions. I would urge, however, that such research is critical. There m  variations in 
prosecutorial decision-making, and such prosecutorial decision-making has received a 
statutory w which almost certainly differentiates it from pre-Guideline practice. 
The effect of this statutorily sanctioned decision-making should be explored and critically 
analyzed. 

There is extensive debate concerning the Sentencing Guidelines: and it is 
re5ected in an extensive literature. I suggest tbat it would be helpful to analyze that 
literature, to crystalIize the issues that are being debated, and to turn them into questions 
for empirical analysis that could be addressed by future evaluations. 

With respect to the effect of the Guidelines on the operation of the criminal 
justice system I believe that there is no question that the workload has been increased as a 
part of the impact of the Sentencing Guidelines, but I would suggest that the impact of the 
Sentencing Guidelines on the criminal justice system can scarcely be assessed in terms of 
workload aione. The draft report suggests that the Sentencing Commission be instructed to 
report on this matter. 

A large number of entities comprise the crimmal justice system and no one of 
them has the expertise to assess the total impact of the Sentencing Guidelines on the 
criminal justice system, or even to define adequately the subject areas that should be 
addressed. Thus operational issues for the Bureau of Prisons would include such matters 
as the problems entailed in managing a prison population without the incentives of parole 
and liberal good time, caring for an increasingly geriatric population; and responding to the 
different requirements of the increasing female population. The issues for the courts would 
include not only those with direct impact within the crkinal justice area, such as expanding 
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pretrial supervision and probation, intensive supervision with respect to persons on 
supervised release; the problems of coping with probation and supervised release revocation 
hearings; and the impact of the increased criminal workload on access to justice for civil 
litigants. 

I suggest that the Sentencing Commission does not have any particular expertise 
in the areas I have delineated, and it would be more helpful if the various agencies more 
directly involved report on the effects which the Guidelines Sentencing system have on them. 

I have attached an appendix which contains particular comments with respect 
to various parts of the draft report. 

Sincerely, 

/jf 
v Vincent L. Broderick 

Note: we did not 
reproduce this appendix, 
but where appropriate 
have incorporated 
suggested technical 
changes in the text. 
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Comments From the U.S. Department of 
Justice 

U.S. Department of Justice 

Washington. D.C. 2OJ30 

Ju. 291992 

Richard L. Fogel 
Assistant Comptroller General 
General Government Division 
U.S. General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Fogel: 

The following information is being provided in response to your 
request to the Attorney General, dated June 30, 1992, for 
comments on the General Accounting Office (GAO) draft report 
entitled, Y3entencing Guidelines: Central Questions Remain 
Unan6wered.6 The Department would like to address two 
significant points. First, we found that the discussion of 
racial disparities in the body of the report is misleading as to 
GAO’s actual findings. We believe GAO should provide greater 
explanation of these disparities in the body of the report. 
Second, we found that the discussion of prosecutorial discretion 
in Appendix IV do66 not fully examine the role of such discretion 
in the investigative and prosecutive process and, therefore, 
gives the impression that it is exercised in an arbitrary manner. 
We believe further information is necessary to dispel that 
impression. We discuss both of these issues below. 

SENTENCING DISPARITIES 

Possible Duties multinqm 
The body of the report is mislead& with regard to the report's 
findings on racial disparity and should contain an expanded 
discuseion of this topic. The present discussion states that GAO 
has confirmed the Sentencing Comissiongs conclusion that racial 
disparity exist6 in eentencing. (See p. 22.) It also indicated 
that blacks were lees likely to be convicted by plea than whites 
and that pereona convicted by plea tended to receive shorter 
sentencee. It suggests that this factor may be responsible for 
the sentencing gap between black6 and whites. Because of the 
controversy surrounding this topic and the suggestion in the body 
of the report that black defendants are punished more severely 
than whites, readers of the body of the report will likely 
conclude that GAO has confirmed the existence of this for6 of 
racial disparity a6 a general matter. 

Nowon:pp. 12-13. 
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Nowon p.92. 

Nowon p, 109. 

Nowon pp.67-68, 

Nowon pp, 137-138. 

Mr. Fogs1 2 

However, the detailed work set forth in the appendices shows that 
in some instances where GAO found racial disparity, the 
difference worked in favor of black defendants. Appendix II 
states that blacks were more likely to receive sentences at the 
bottom of the guideline range, rather than in the middle of the 
range, by a factor of 1.3. Interestingly, blacks were dlso more 
likely than whites to receive sentences at the &QQ of the 
git;;ine range rather in the middle of the range, by the same 

. (See p.48.) This likelihood remained very similar even 
after GAO controlled for racial difference8 in criminal history, 
offense seriousness, and other le 
pp.67-68.) Moreover, the report 9 

ally relevant factors. (See 
ndicates that while there was 

some racial dis arity for within-range sentences, racial groups 
did not differ '1 
guideline range. 

n sentences that departed from the applicable 
(See p.13.) Finally, Appendix III, which 

considered racial differences in sentencing patterns for robbery 
under the guidelines, concluded that the relatively small white 
advantage in sentencing for this offense was due to racial 
differences in offense and offender characteristics as opposed to 
differences in treatment based on race. (See pp. 50-51.) These 
important conclusions should be reflected in the body of the 
report, which those who receive the report are more likely to 
read than the lengthy appendices. In addition the report and 
appendices should omit any language that is misleading as to the 
report~s actual findings. 

Further, the appendices do not always fully examine the results 
OS the statistical findings. For example, GAO notes the 
statistics indicate that blacks were more likely than whites to 
receive top-of-the-range and bottom-of-the-range sentences rather 
than a mid-range sentence. However, the statistics also showed 
that the difference between whites and blacks receiving a top-of- 
the-range sentence is just over one percent and the difference 
between whites and blacks receiving a bottom-of-the-range 
sentence is 4 percent. (See Table 11.2) If GAO had correlated 
such information, it may suggest that evidence of disparities in 
sentencing that disfavors blacks is not conclusive. Given the 
public perception of widespread anti-black discrimination in the 
justice system, we believe that the report should clearly 
indicate that it did not find consistent evidence of 
discrimination against blacks in sentencing. 

ties Based on D-ins L-W&J of Culaabil GAO 
re orts the views of some probation officers and judges that the 
gu delinee P are unfair because they cause defendants with 
differing levels of culpability in a criminal organization to 
receive similar sentences. GAO indicated that this concern is 
based on the Sentencin Commission's policy to consider an 
offender's actual 9 trim nal conduct in sentencing, as opposed to 
the conduct of which the offender is charged and convicted, and 
its policy to make an offender accountable at sentencing for the 
conduct of other participants in a jointly undertaken criminal 
activity. However, the conclusion by thone interviewed that the 
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guidelines are responsible for treating offenders with differing 
levels of culpability in a like manner overlooks the fact that 
the guidelines provide for reductions and enhancements in 
sentencing based on an offender's role in the offense. Moreover, 
the Commission has approved and submitted to Congress guideline 
amendments that would narrow some offenders' "relevant conduct" 
for purposes of determining their offense level, particularly 
where an offender's part in the jointly undertaken activity is 
limited. If Conqreas takes no action to the contrary, these 
amendments will go into effect on November 1, 1992. 
Notwithstanding the opinions of the interviewees, the GAO report 
should reflect more accurately the manner in which the guidelines 
operate and the changes likely to qo into effect in November. 

e D-s Reap&ins from Prosecutorial Discretion . 
The report further suggests that racial disparities exist in 
prosecutorial decisions, but does not examine possible reasons 
for such disparities. Although the Department does not maintain 
empirical data by race concerning prosecutorial decisions, it has 
been some prosecutors' experience that members of some racial and 
ethnic groups are more willing to cooperate, and negotiate plea 
agreements than members of other racial and ethnic groups. If 
this is true then there may be variances along racial and ethnic 
lines, but it would not be due to an abuse of discretion. 

PROSECUTORIAL DISCRETION 

ect of Use of Prosecutorlal Discretion, The report 
repeats a Commission study finding that in 17 percent of all 
cases the decisions made by the prosecutors as to charge 
reductions and other plea bargains have an effect on sentencing. 
We do not disagree with this statement; however, the report does 
not distinguish the nature and validity of those decisions. Most 
of these prosecutorial decisions which affect the sentence are 
justifiable. For instance, charges may have to be reduced or 
dismissed because of proof problems, 
events in the investigation. 

new evidence or unexpected 
Further, if a defendant offers 

substantial assistance, a prosecutor may file a motion for 
departure. Such decisions made by prosecutors certainly affect 
the potential sentence in a case, but these decisions are 
entirely proper and do not represent an abuse of the guideline 
system. 

By not distinguishing between valid decisions and those made to 
undermine or evade the guidelinas, or even noting that often 
these charging decisions are entirely permissible and within the 
sentencing scheme, the repetition in this report of the statement 
that these prosecutorial decisions affect the sentence in 17 
percent of all cases really yields no useful information. It is 
implied that all such decisions are abusive and violate the 
sentencing guidelines, which is clearly not the case. 

4 
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The discussion indicates that plea bargaining usually results in 
lighter sentences, but does not consider the likelihood of 
conviction of the subject defendant or the possibility of 
conviction of other defendants if plea bargaining and motions for 
downward departures were not used. Without the use of plea 
bargaining, there may not be a conviction and, conoeqvently no 
eentence. It also should be noted that prosecutorial diocretion 
does not undermine the ability of either the defense or the 
prosecution to make decisions based on the possible outcomes 
dictated by the sentencing guidelines. Because the guidelines 
enable a more accurate and reliable determination of the 
defendant's potential sentence, they promote more effective and 
efficient use of plea bargaining for both the prosecution and 
defense, 
involved. 

as well as more informed decisions by all partias 

over ProsecutorxLQ,&screu The report notes that 
some judges and defense attorneys believe that too muQh 
discretion has inured to the prosecutors under guideline 
eantencing. Those who make these comments do so without 
statistical support. The report, in fairness, should note that 
the Department of Justice has for some time set out national 
policies and procedures to be followed by its prosecutors. These 
policies are consistent with the goals set by Congrese. 

The Department has taken steps to ensure that all federal 
prosecutors follow these uniform procedures. The Department has 
provided federal prosecutors with thorough and explicit 
instructions about charging and plea agreement decisions. Such 
decisions are recorded and reviewed within each office. Further, 
review of these procedures under the guidelines is a part of 
every office evaluation. The Department has actively worked to 
ensure that all U.S. Attorneys and Assistant U.S. Attorneys are 
knowledgeable about the guidelines and Department policies. 

Therefore, while prosecutors, under the guideline system, 
continue to exercise a large meaeure of discretion, as in 
preguideline practice, the Department intends that discretion be 
applied consistent with the goals of the guidelines and the 
Sentencing Reform Act. The report would be more complete if it 
acknowledged that these steps have been taken. 

We appreciate the opportunity to comment on the draft report. We 
hope that you find our comments both constructive and beneficial. 

%2* 
Ai: tatit Attornev General 

for Administration 

l 
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Appendix Ix 

: Comments From the Administrative Office 
of the U.S. Courts 

L RALPH MECHAM 
DlReClOR 

JAMES I?. MACKIJN. JR 
mPuN MREcmR 

.r-. 

” ;  

ADMINlS’i-RATbii?OFFlCE OF THE 
UNITED. STATES COURTS 

.‘, 
W,lS-UNG-l-ON. D .C .  20544 

July 31, 1992 

Mr. Richard L Fop1 
Assistant Comptroller General 
U.S. General Accounting Office 
Washington, DC. 20548 

Dear Mr. Fogeh 

This is in response to your June 30, 1992, letter asking for comments on the 
GAO draft report, 
Please note that my response considers the draft solely from the perspective of the 
Administrative Gffice of the United States Courts (Administrative G&e). The 
Honorable Vincent L Broderick, Chairman of the Judicial Conference Committee on 
Criminal Law and Probation Administration, is providing a separate response for the 
Committee. The comments that follow are not meant to take issue with the wisdom of 
the Congress and the Sentencing Commission in implementing the Sentence Reform 
Act of 1984, nor with the appropriateness of the guidelines themselves. Rather, my 
comments focus on the GAO study and the findings contained therein. 

The Administrative Office has collected a great deal of information on the 
impact of the guidelines on the judiciary, some of which the GAO analyzed and 
delineated in Appendix V (but which, for some reason, was not included in the main 
body of the report). As an example, GAO analysis of Administrative Gffice data 
revealed that the median nuplber of days from conviction to sentencing increased 68% 
since the guidelines were implemented (from 41 days in the year ending June 30, 1986, 
to 69 days in the year ending June 30, 1990). The evaluators noted that the most 
marked increase occurred between the year ending June 30, 1988, and the year ending 
June 30, 1989, when nationwide implementation of the guidelines began. . 

GAO evaluators also used Administrative Office data to quantify the link 
between guidelines implementation and increases in case processing time frames. As 
shown in table V.8, the median number of months from case Sling to disposition for all 
defendants nationally increased over 40% from 3.2 months in the year ending June 30, 
1986, to 4.5 months in the year ending June 30, 1990. 

> 
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The above examples are provided to demonstrate that the Administrative Office 
had a plethora of information available from which the evaluators could draw to 
support specific findings and recommendations, and I urge the evaluators to do so prior 
to finalixing the report. 

Of specific concern to the Administrative Office is the effect guidelines 
implementation has had on the judiciary’s workload requirements. The evaluators note 
on page seven of the draft report that ” . ..it appears that the guidelines increased to 
some degree the workload of judges, prosecutors, probation officers, and defense 
attomeys....While the available data precluded us from quantifying the amounts of 
change, the greatest increase appeared to be for probation officers” (emphasis added). 
Once again, the statement that data limitations are the primary cause of GAO’s 
inability to complete its mandate is troubling to us; especially because the 
Administrative Office recently completed work on revision to the work measurement 
formula which involved collecting an enormous amount of detailed data on the 
workload of probation and pretrial services officers. Included in the measured tasks 
were those required because of the sentencing guideline legislation. The evaluators 
once again buried quantitative analyses in Appendix V. Using the work measurement 
information provided by the Administrative Office, the evaluators noted that a 
probation officer assigned to do presentence investigations could be expected to 
complete 57 a year, a decrease of 28% horn a pre-guidelines implementation work 
measurement study conducted in 1986. As noted in the report, on the basis of a 
remarkably accurate estimate (developed by a panel of probation office managers in 
1987) that determined that the number of reports a probation officer could do would 
drop to 55, Congress authorized 596 additional positions (368 probation officers and 
228 clerks) for fiscal year 1991. 

In summary, sufficient data is and has been available which, along with the 
wealth of published material on the guidelines, reflecting both supportive and critical 
viewpoints, should have been analyzed and included in the report to show the impact 
of the guidelines on the criminal justice system. 

Sincerely, 

L. Ralph Mecham 
Director 

cc: Honorable Vincent L. Broderick 
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Appendix X 

Major Contributors to This Report 

3 General Government 
Division, Washington, James H. Blume, Assistant Director 

W illiam 0. Jenkins, Jr., Assignment Manager 
D.C. Deborah A, Ihorr, Senior Evduator 

Mary Beth Mc.hnkin, Evaluator 
W illiam J. Sabol, Social Science Analyst 
Douglas M. Sloane, Social Science Analyst 

Cincinnati Regional 
Office 

Daniel J. Kirwin, Senior Evaluator 
Norman A. Hofmann, Senior Programmer 
Julie A. Schneiberg, Evaluator 
F’rank T. Lawson, Evaluator 
Jennifer C. Jones, Evaluator 
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