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Executive Summary 

) Purpose affecting illegal immigmnts, implying that they violate civil and human 
rights and are arbitrary, capricious, and even discriminatory. For example, 
the decision to detain illegal immigrants from Haiti beginning in 1981 and 
continuing with the incarceration of certain Central Americans in 1989 has 
caused controversy. 

The House Judiciary Subcommittee on International Law, Immigration, 
and Refugees, which expressed concern about these issues, asked GAO to 
review the Immigration and Naturalization Service’s (INS) detention 
policies and practices. Specifically, GAO analyzed the implementation of INS 
criteria and priorities governing alien detention and length of detention to 
determine the basis on which INS detains aliens. 

Background When Congress passed the Immigration and Nationality Act of 1962, the 
illegal flow of aliens into this country was not a major problem. Since then, 
however, the flow has become a torrent. Apprehensions of aliens illegally 
entering the country have risen from 46,666 in 1969 to 1.17 million in 1996. 

INS apprehends aliens it wants to deport or exclude from the country. For 
the purposes of this report, excludable aliens are those persons to whom 
INS denies admission to the country. Deportable aliens are those persons 
who violate their condition of entry or enter illegally and are subject to 
deportation. Criminal aliens are those persons who were convicted of a 
crime (e.g., murder) for which they can be deported. 

Aliens in all three groups, deportable, excludable, and criminal, are 
entitled to a hearing before an immigration judge to determine whether 
they should be deported or excluded. Pending the resolution of their 
cases, INS can detain the aliens, release them on bond, or release them on a 
their own recognizance. To handle detainees, INS’ detention capacity 
nationwide is 6,269 beds. In 1996, those detained by INS were held an 
average of 23 days. (See p. 12 and p. 16.) 

In February 1991, INS established a flexible national detention policy and 
priority system. The system contains criteria to be used throughout INS in 
deciding which aliens to detain. Under the system, the highest priority is 
the detention of criminal aliens, followed by exclusion cases. The system 
permits INS field offices discretion in making their custody determinations. 
(see p. 14.) 
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Ibis operates two programs that can result in somewhat reducing the 
demand on its detention capabilities. 

0 Under the institutional hearing program, criminal aliens are to have their 
deportation hearing while they are serving their sentences in state and 
federal facilities. If their hearings are not completed before the end of their 
sentences, INS detains them until the hearing process has been completed. 
(see p. 13.) 

l Under the preflight inspection program, INS determines if the aliens should 
be permitted to enter the country before they depart from a foreign 
airport. As a result, excludable aliens are not permitted to land at domestic 
airports and do not have to be detained until INS can expel them. 
(see p. 40.) 

While not explicitly a part of this INS priority system, laws and 
administrative policy also affect INS detention decisions regarding certain 
nationalities. For example, theicuban Adbr&ment Act of 1966 recognized 
Cuban nationals as political refugees. XII response to this act, INS does not 
detain Cubans for extended periods of time. (See p. 30.) 

To make its analysis of INS detention policies and practices, GAO reviewed 
available records of all aliens (2,706) who were detained at the time of its 
visits at 13 detention facilities. (See p. 19.) 

Results in Brief INS is faced with a complex problem of coping with the hundreds of 
thousands of aliens it apprehends. According to estimates, about 48Q,OOO 
aliens were subject to detention for such reasons as awaiting deportation 
or being crhnin& between 1988 and 1990. INS’ planned expansion from 
6,259 to 8,600 beds by 1996 will not significantly alleviate the shortage of 
detention space. 6 

Detaining all such aliens in current available facilities is impractical and 
cost prohibitive. On the other hand, detaining some but not all aliens may 
mean that aliens in similar circumstsnces are treated differently. 

Given the average 23 days of detention per alien in 1990, INS can detain 
about 99,000 aliens a yesz at its current facilities. However, according to 
INS data, about 48Q,OOO aliens were subject to detention between 1988 and 
1990 because they were criminal, deportable, or excludable. INS has 
released criminal aliens and not pursued illegal aliens because it did not 
have the detention space to hold them. 
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IN8 has made a good faith effort to implement its national priority system 
for determining which aliens to detain. However, GAO found that INS does 
not treat excludable aliens consistcntly+ome were released within a few 
days, while others remained in detention for extended time periods. 
Whether INS detained an alien and for how long depended on the amount 
of available space where the alien was eventually detained, the location of 
the alien’s apprehension, and laws and administration practices directed at 
certain nationalities. 

In GAO'S view, INS’ need for increased detention space is symptomatic of 
larger enforcement issues relating to aliens that remain unresolved-how 
best to gain better control over the flood of aliens entering the country 
illegally and how to improve on efforts to remove aliens already in the 
country who do not have a legal basis to remain. Effective resolution of 
these issues will require Congress and the administration to decide 
whether and how to best control our borders and remove aliens who are 
illegally here. Until these issues are more fully resolved, it is unrealistic to 
expect INS to overcome its shortage of detention space. 

Principal l?indings 

INS Does Not Have 
Sufficient Detention 
Capability 

The increasing number of aliens who meet the criteria for removal from 
the country has placed a high demand on INS detention resources. INS 
projects that 88,800 criminal aliens will need to be detained in 1906. Large 
numbers of excludable and deportable aliens-as many as 400,000 
according to INS estimates--will also be subject to detention. Meeting the 
need to detain the half million excludable, deportable, and criminal aliens 
annually who meet its detention criteria would impose enormous costs on b 
INS--CO&~ that are unlikely to be funded under current budget restrictions. 
(See p. 38 and p. 42.) 

Limited detention space has led INS to release aliens in accordance with its 
priority criteria. For example, INS released 382 convicted criminal aliens on 
their own recognizance between October and December 1990 who had 
been detained in facilities in its Western Region. (See p. 41.) 

Programs to Mitigate 
Detention Have Minimal 
Effect 

The institutional hearing and preflight inspection programs can mitigate 
the demand for detention space. 
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. In 1990, INS reported that the institutional hearing program, ahhough in 
place and operational in many states, was not operating at its full 
potential. In February 1991, INS reported that only about 6 percent of 
criminal aliens complete their deportation hearings before completing 
their sentences. (See p. 39.) 

l INa operates the preflight inspection program at foreign airports in four 
countries. In May 1991, INS’ New York District Of&e reported that by 
expanding the program to six European airports, approxhnately 26 
percent of the exclusion cases at John F. Kennedy International Airport 
would be eliminated. (See p. 40.) 

However, given the overwhelming number of apprehended aliens who are 
subject to detention, greatly expanding these programs would have only a 
minimal effect on INS’S detention needs. 

Detention Differs Among 
Aliens 

Of the aliens detained at the time of GAO’S visit to 13 facilities, 916 were 
criminal aliens, 993 were deportable aliens, and 793 were excludable 
aliens. Their detention was generally consistent with INS’ February 1991 
detention policy and priority system for determining which criminal and 
excludable aliens to detain in available facilities. However, the results 
produced differences among nationalities and in the length of their 
detentions. 

l INS detains Haitians who try to enter the country for extended periods of 
time, At INS’ Krome detention facility, the average length of time those in 
GAO'S sample had already spent in detention was 101 days, while Indians 
had been detained an average of 69 days. (See p. 27.) 

l INS detains Chinese aliens as they try to enter the country in New York. 
United detention space in New York resulted in INS transferring some of 
the Chinese to its Denver facility. The time those in GAO'S sample had spent . 
in detention in New York was an average of 11 days compared to 86 days 
for those in Denver. The difference in detention time was related to the 
location of their detention rather than to their behavior or the factors 
surrounding their individual cases. (See p. 27.) 

. Excludable aliens who were detained at the time of GAO'S review had been 
detained an average of 66 days. Aliens who had illegally entered the 
country and were subsequently apprehended for noncriminal behavior had 
been detained an average of 47 days. (See p. 26.) 



Matter for 
Congressional 
Consideration 

Unless the programs designed to prevent aliens from illegally entering the 
country and to remove those who have no legal basis to remain here are 
made more effective, INS has little hope of detaimng any more than a small 
fraction of the criminal and other aliens meeting its detention criteria. 
Inevitably, proposals to tighten the nation’s borders and to expedite the 
expulsion of deportable aliens have to take into account their tights to 
constitutionally based protections and must deal with complex and 
sensitive issues, such as potential strains in relationships with Mexico and 
other nations, humanitarian concerns relating to equitable treatment of 
aliens, and difficult budgetary trade-offs. Nonetheless, until Congress 
comes to grips with these problems and trade-offs, little progress in 
resolving detention issues can be expected. 

Congress may therefore wish to address border security and deportation 
issues in the course of future deliberations on immigration policy, 
specifically: How tight do we want our borders to be; how aggressively 
should we expel deportable aliens, and how much additional funding are 
we willing to invest in these efforts? (See pp. 43 to 44.) 

Justice generally agreed with GAO'S findings and recommendations and 
provided technical comments, which GAO incorporated where appropriate. 
@- P. 58.) 
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Chapter 1 

~ Introduction 

The Immigration and Nationality Act (8 U.S.C. 1101) authorizes the 
Attorney General to 

l deport (expel) aliens who entered the country illegally, violated a 
condition of entry, or were convicted of certain crimes such as murder, 
manslaughter, or rape; and 

l exclude (deny admission to) aliens who are not authorized to enter the 
United States. 

The act further authorizes the Attorney General to detain aliens pending 
their deportation or exclusion hearings before an immigration judge. 
Pending the judge’s determination of deportability, the Attorney General 
may continue to detain aliens without bond, release them on bond of not 
less than $600, or release them on their own recognizance. Most aliens are 
released on bond or their own recognizance. Also, aliens who are 
excludable are entitled to hearings and pending their hearings may be 
detained or temporarily admitted (paroled) into the country. 

Within the Department of Justice, the Immigration and Naturalization 
Service (INS) is responsible for enforcing the act. The authority of the 
Attorney General to detain aliens has been delegated to INS district 
directors. INS offers most aliens whom it determines to be excludable or 
deportable (other than criminak and subversives) the opportunity to leave 
the country voluntarily. Should aliens decide not to do so, they are entitled 
to a hearing before they can be deported or expelled. 

In fiscal year 1990, INS apprehended at borders and within the country 1.17 
million aliens, most of whom had entered the country illegally 
(deportable). Of this total, about 1.02 million left the country voluntarily. 
In addition to these apprehensions, 27,213 deportable aliens were 
expelled; 887,923 excludable aliens who were stopped at ports of entry 4 
withdrew from the country voluntarily; and 3,700 excludable aliens, who 
had not agreed to withdraw voluntarily, were denied entry. 

Department of Justice records show that as of September 30,1990, 
between 40,000 and 60,000 aliens were either awaiting deportation or 
exclusion hearings and that approximately 260,000 aliens may have 
illegally remained in the country after being ordered to leave. 

Aliens Fall Into 
Several Categories 

Aliens may be in the United States legally or illegally. Aliens may enter 
legally as either immigrants or nonimmigrants. Immigrants enter to 
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become lawful permanent residents. Generally, legal entry requires aliens 
to first obtain visas at a U.S. consulate and appropriate travel documents, 
such as passports, from their own government. They then present 
themselves for rNs inspection at a U.S. port of entry. In fiscal year 1990, a 
totd of 1,636,483 aliens were admitted as immigrants. Of this total, about 
860,000 became permanent resident aliens. 

Nonimmigrants are admitted for a specified period of time for a specific 
purpose, such as tourism, business, or schooling. In fiscal year 1990,17.6 
million nonimmigrants arrived. Under certain conditions, nonimmigrants 
in the United States may apply to INS to have their status changed to that of 
immigrant. 

Illegal aliens are aliens who enter by evading INS inspection. They might 
cross a U.S. border between ports of entry or enter at a port of entry and 
present fraudulent entry documents. Illegal entry is a criminal violation 
with a penalty of up to 6 months’ imprisonment and/or a $600 fine upon 
conviction. 

An alien is deemed excludable from entry if any 1 of 33 conditions set out 
in the act applies. If aliens are to be excluded from entry, INS needs to 
make the exclusion decision when the aliens present themselves for 
admission to the country at a port of entry. For example, aliens are 
excludable if INS can prove that they have a dangerous contagious disease; 
are narcotic addicts, convicted crimmals, or members of subversive 
organixations; are seeking to enter to obtain unauthorixed work; or lack 
valid visas, passports, or other required documents. INS has the authority 
to deny entry to those aliens who meet the exclusion conditions, 

Aliens are deportable if after entering the country, either legally or 
illegally, they meet one of ms’ 20 conditions for deportation. Under the act, l 

aliens may be deported if, among other reasons, they 

l were convicted of certain crimes (e.g., drug trafficking); 
l were excludable at the time of their entry; 
l entered illegally (i.e., without undergoing INS inspection); 
l entered legslly but violated the conditions of their entry, such as 

overstaying their required departure date or working without 
authorization; 

l were smuggling other aliens into the country; 
l are members of totalitarian or communist organizations or were 

associated with Nazi governments; or 
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. advocate or engage in subversive activities. 

For the purposes of this report, the term “criminal aliens” includes all 
aliens, legally or illegally residing in the United States, who have been 
convicted of a crime for which they could be deported. In contrast, the 
term “deportable alien” includes all noncriminal aliens whose only crime is 
being here illegally (e.g., entered fflegally or violated their condition of 
entry). 

INS Enforcement INS operates through a central office, 4 regional offices, 33 domestic 
district offices, 21 Border Patrol sectors, and 162 x~s-staffed ports of entry.1 
INS’ budget, including user fees, was about $1.1 billion for fiscal year 100L2 
Within each district office, the structure consists of the following three 
msjor elements: 

l The inspections group is responsible for facilitating the entry of quslified 
applicants to the country and identifies and denies admission to those who 
do not qualify for entry? 

l The detention and deportation group is responsible for detaining 
deportable and excludable aliens and for removing them from the United 
States. 

l The investigations group is responsible for identifying, locating, and 
apprehending deportable aliens. 

The Border Patrol is responsible for preventing the entry of aliens between 
ports of entry and apprehending aliens in border areas. In some areas, the 
Border Patrol also performs investigations to locate illegal aliens. 

INS operates 9 detention facilities (i.e., service processing centers) capable 8 
of detaining 2,664 people. Through contracts, INS has the use of 6 facilities 
providing space for another 663 people. INS contracts with state and local 
prisons and jails to provide an additional 1,800 beds. It also uses a hospital 
with 110 beds and a Bureau of Prisons facility with 832 beds. Thus, INS has 
capacity to detain 6,260 aliens. MS’ detention expenditures increased from 
$82 million to $149 million between fiscal years 1986 and 1000. 

‘Other ports of entry are not permanently staffed. 

PNS la authorized to use the feee it collects to mpport ita programa For example, a $6 fee ia collected 
&o~bkoftiotl travelers arriving at U.S. airporta and seaports WE Is wed for impectton and 

aIn addition, impection8 approvea or denies applications and petitions for beneflta such ae visitors’ 
requeata to extend their stay in the country. 
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Executive Office for 
Immigration Review 

Within Justice, but separate from INS, the Executive OiYice for Immigration 
Review (EOIR) consists primarily of (1) immigration judges who conduct 
hearings to consider aliens’ applications for relief from exclusion and 
deportation and ultimately decide whether or not to exclude or deport 
them, and (2) the Board of Immigration Appeals (BIA). 

Immigration judges hold hearings throughout the country. As of April 1, 
1002,88 immigration judges were located in 20 cities and EOIR 
headquarters. In fiscal year 1001, immigration judges completed about 
128,400 cases that involved alien deportability or excludability.4 

In addition to the field offices, immigration judges also hold deportation 
hearings at selected federal and state prisons under the institutional 
hearing program. Under the program, which began in 1987, immigration 
judges can hold deportation hearings for criminal aliens while they are still 
incarcerated. If found deportable (and if any appeals are unsuccessful), 
aliens are deported after being released. Aliens incarcerated in a state 
prison that is not used for deportation hearings are transported to one that 
is used for hearings and returned after the hearing to their original prison. 
Seven federal prisons are used for deportation hearings. 

BIA hears appeals from decisions of immigration judges and INS. BIA is a 
quasi-judicial body composed of a chairman and four members appointed 
by the Attorney General. It is located in Falls Church, Virginia, where it 
renders decisions for the entire country. 

BIA relies on the record of the previous proceeding before an immigration 
judge to make a decision, but it may also hear oral arguments. Its 
decisions are binding on all INS officers and immigration judges unless 
modified or overruled by the Attorney General. The decisions are also 
subject to judicial review in the federal court~.~ In fiscal year 1001, BIA 

8 

completed about 13,703 cases that involved deportation and exclusion. 

For fiscal year 1001, the total EOIR budget was about $33 million. 

INS Detention Policy In February 1001, INS established a flexible national detention policy and 
priority system to enforce the immigration and nationality laws of the 

‘Other caeee do not pertain direct& to exclusion or deportation but involve ieeues such ae aliene’ 
requests to have bond amounta lowered. 

BIA decisions can he appealed through the federal district courts, the U.S. Court of Appeals, 
and-ultimately-the U.S. Supreme Caut 
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United States and to comply with recent statutory requirements relating to 
criminal aliens. The system sets forth INS detention policy, in priority 
order, for the following six major groupings: 

l The first group includes aliens who are (1) convicted for aggravated 
felonies, (2) convicted of other crimes, or (3) identified through the Alien 
Smuggler Identification and Deportation Project6 

. The second group includes excludable aliens who (1) have a criminal or 
terrorist history; (2) attempt to enter with fraudulent documents or 
without documents, and (3) are otherwise madmissible (e.g., seeking to 
enter to obtain unauthorixed work). 

l The third group includes aliens who have committed fraud against INS 
(e.g., enteredwith fraudulent visas). 

. The fourth group includes aliens who have failed to appear for their 
hearings or have been ordered deported. 

l The fifth group includes aliens apprehended as they tried to enter the 
country illegally. 

l The sixth group includes aliens who have violated the law or INS 
regulations (e.g., worked in the country without authorization). 

Under the priority system, district directors (and chief Border Patrol 
agents) are allowed to exercise discretion in custody determinations. The 
MS central office has directed the field offices to detain criminal aliens 
while continuing to detain a percentage of aliens within each priority 
within available detention space and resources. 

The act requires detention, pending final determination of deportability, 
for aliens who are not lawful permanent residents’ and are convicted of 
aggravated felonies (e.g., murder or drug or firearm trafficking). Aliens 
attempting to enter the United States without proper documentation who 
are apprehended at the border or a port of entry are considered a 

excludable and are subject to mandatov indefinite detention unless 
eligible for parole. In addition, aliens under the age of 18 (unaccompanied 
minors) are to be held in detention until they csn be released to a parent, 
legal guardian, or adult relative who is not presently in INS detention or, if 
necessary, an adult designated by the parent or legal guardian. With regard 
to all other aliens, INS is authorized to detain those who pose a danger to 

Vhe project le de&p& to tar@ and proeecute alien smugglera 

‘A lawful permanent resident is a noncitizen who resides legally in the United Staks and who may, 
after 6 yeara’ residence, apply for citizenship. 
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public safety or national security, or when INS hss reason to believe that 
the aliens are not likely to appear at their hearings! 

According to INS, its detention efforts are crucial to immigration law 
enforcement for the reasons noted in its 1000 Detention and Deportation 
Plan. 

“The ability to detain an alien, when an alien’s freedom at large clearly 
represents a present danger to public safety, is paramount if the 
Immigration and Nationality laws of this country are to be enforced. 
Clearly, if the capability to detain is not available, any deterrent effect 
upon illegal immigration is lost and enforcement efforts become no more 
than an exercise for training personnel.” 

Increased Demand for Even though tie number of aliens apprehended by INS has remained at 

Detention 
about 1 million per year, the type of alien being apprehended has changed. 
Increasingly, INS is apprehending more aliens from counties other than 
Mexico and more aliens with serious criminal records. Both of these types 
of aliens usually have longer average lengths of stay in detention facilities 
than aliens who are from Mexico or are noncrimmals. 

Although Mexican nationals historically have been and are still the largest 
group of people entering the United States illegally, recent upheavals in 
Central America and other parts of the Third World have contributed to 
the increasing numbem of people from these countries seeking illegal 
entrance. These nationals cannot be returned as easily to their native lands 
as Mexicans, beta-unlike Mexicans-they need travel documents 
(e.g., airline tickets and visas) before their country will permit them to be 
returned. Therefore, INS is forced to detain them for longer periods of time. 

INS’ emphasis on apprehension and detention of aliens convicted of 
felonies and other serious crimes has also contributed to the increase in 
the average length of stay. These criminal aliens normally remain in INS 
custody for much longer periods of tJme than illegal entrants. Deporting 

@he Supreme Court Whughneaey v. United State8 ex rel. Mezei, 346 U.S. 206 (1963), approved the 
IndefInite detention of excludabl aliens. By contrast, the Immigration and Nationality Act explicitly 
limits INS’ authority to detain de&table aliens pending execution of their deportation orders. If the 
alien la not deported within 6 months, the alien must be released and put under supervision until 
deportation. I 
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any alien can be a lengthy process due to the numerous rights of appeal 
available.g 

Figure 1.1 shows that the average length of stay of detainees has increased 
fkom 7.3 days in fiscal year 1984 to 22.9 days in fiscal year 1990. Because 
average stays are longer, fewer apprehended aliens can be detained in the 
available bedspace. In fact, the proportion of aliens detained to those 
apprehended has decreased from 24 percent in 1982 to 9 percent in 1990. 

Flgure 1 .l : Average Length of 
Dotontlon 25 Numkr of drya 

0 

Q d 
Flacal yoara 

Source: INS Six Year Detention Plan. 

The deportation process for criminal aliens usually begins upon conviction 
and sentencing for a deportable crime. Working with law enforcement 
agencies, INS identifies criminal aliens within federal, state, and local 
criminal justice systems such as courts or prisons. Investigators compile 
the evidence needed to deport aliens and issue (1) detainers, which notify 
the law enforcement agency to turn aliens over to INS when they are 

@See Immimon control: Deporting and Excluding Aliens From the United States (GAOiGGD-90-18, 
Ckt m) for more information regarding aliens’ appeal righta and their effects on the length of 
time fojr the deportation procers. 
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released from custody and (2) orders to show cause, which inform aliens 
that they must appear for deportation hearings and show cause why their 
deportation should not proceed. INS can apprehend criminal aliens when 
they are released and either place them in detention or release them on 
bond.l” 

The Anti-Drug Abuse Act of 1986 (1) authorizes state and local law 
enforcement officials to notify INS when they arrest individuals on drug 
charges whom they suspect of being in the country illegally and (2) 
requests INS to determine promptly whether or not to detain them. The 
1988 Anti-Drug Abuse Act requires INS to detain and deport aliens 
convicted of aggravated feloniesn 

The 1088 act has signilicantiy increased the number of crimina,l aliens 
detained by INS. Although INS did not have complete data on the number of 
criminal aliens apprehended, the number of criminal aliens whom INS 
arrested in urban areas increased from 12,600 to 30,600 between fiscal 
years 1986 and 1980. INS projects that it will need to detain almost 60,000 
criminal aliens annually starting in fiscal year 1001. In comparison, the 
Bureau of Prisons housed about 60,CKKI inmates, as of August 1001. 

Aliens’ Rights The Immigration and Nationality Act sets out procedural requirements 
governing deportation hearings. The act provides the following procedural 
rights in deportation cases: 

l The aliens will be given notice, reasonable under all the circumstances, of 
the nature of the charges against them and of the time and place at which 
the proceeding will be held. 

l The aliens will have the privilege of being represented (at no expense to 
the government) by such counsel, authorized to practice in such L 
proceedings, as they shall choose. 

l The aliens will have a reasonable opportunity to examine the evidence 
against them, to present evidence in their own behalf, and to 
cross-examine witnesses presented by the government. 

l No decision of deportability will be valid unless it is based upon 
reasonable, substantial, and probative evidence. 

*@Ike Immigmtion and Nationality Act precludes INS fkom removing crimhal aliens from the country 
until they have completed their ptin terms. 

‘lThe ImmigMon Act of 1990 permita INS to release certain aggravated felons (e.g., lawful permanent 
residents). 
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To help aliens obtain representation, INS and EOIR provide aliens with lists 
of orgamzations and individuals who may assist aliens without chsrge or 
at reduced rates. The aliens’ right to examine and present evident-the 
opportunity to express themselves-includes the use of an interpreter 
when they request one or when the judge determines one is necessary.12 

Although the act states the rights of aliens during their deportation 
hearings, failure to afford these rights during the hearings may not affect 
the final resolution of the aliens’ cases. Courts have held that in order to 
overturn an immigration judge’s decision because of a procedural error, 
the error must have affected the outcome of the alien’s case. 

At a deportation hearing, an INS trial attorney presents the INS case before 
an immigration judge. Once INS’ allegations of deportability are 
established, the hearing procedures provide that aliens may seek relief 
from deportation. Aliens may use numerous grounds in contesting 
deportation (e.g., claim that they are U.S. citizens) or seeking relief from 
deportation (e.g., apply for political asylum). In certain instances, aliens 
are not eligible for relief (e.g., aliens who entered the country illegally and 
were charged with crimes of moral turpitude). Aliens may appeal adverse 
rulings through the Department of Justice to the federal courts up to the 
Supreme Court. 

Objectives, Scope, 
and Methodology 

The Chairman, Subcommittee on International Law, Immigration, and 
Refugees, House Committee on the Judiciary, pointed out that beginning 
with the long-term incarceration of Haitian asylum seekers in Florida in 
1081 and continuing with the incarceration of Central American asylum 
seekers in South Texas in 1980, INS’ detention policies and practices have 
become extremely controversial. Immigrant advocacy groups have 
denounced these policies and practices as violating civil and human rights, 

4 

arbitrary and capricious, and even discriminatory. Accordingly, the 
Chairman requested that we review INS detention policies and practices to 
determine the basis on which INS detains aliens. Specifically, we agreed to 
analyze INS detention policy implementation at the field level. This 
included reviewing 

IpIn El Restate LEZ@~ Services, the court is considering the question of whether immigralion 
f d l imki-English-spe&ng lndivlduals must be interpreted in full. El Rencate 

~reh’g;- F.Zi-, No. &662& (Mai 10,1992). 
Le Selvlcea v EOIR 727 F Supp 667 (C D Cal lfN39) reversed and remanded, 941 F.2dm 
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INS’ criteria and priorities governing alien detention and 
INS' delegation for detention to its district offices. 

In addition, we agreed to 

determine the rights of detainees but not their ability to exercise their 
rights; 
compare statutory and administrative detention policies for distinct 
nationalidea with the results of a case file review; 
determine if aliens who voluntarily present themselves to an INS officer in 
order to apply for asylum risk being detained; 
include data that INS used to show that detention is a deterrent to illegal 
immigration; and 
determine the number of aliens who had or did not have representation, 
compare the time those with and without representation spent in 
detention, and discuss the issues related to the government providing 
representation. 

We visited 13 detention facilities that INS used and reviewed all available 
records for those aliens being detained at the time of our visit.13 We also 
reviewed the apprehension records at 11 districts in which the detention 
facilities were located. Table 1.1 shows the locations we visited and the 
number of cases we reviewed. We spent about 1 week at each location 
from March 13 through June 7,1991. 

%fter our review, INS started udng 14 facilitieu. 
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Table 1.1: Detention Facilltles Visltod 
and Number of Cases Reviewed 

Faclllty Location 
Varick Street New York, NY 
Krome Miami, FL 
Port Isabel Los Fresnos, TX 

Capacity on Detained Ca8eo 
2/l/91 allena rovlewed 

224 153 103 
451 424 404 
668 581 449 

El Paso El Paso, TX 342 338 301 
El Centro El Centro, CA 344 307 271 
Florence Florence, AZ 325 320 299 
Boston Boston, MA 50 34 33 
Houston Houston, TX 150 215 182 
Laredo Laredo, TX 175 146 133 
Denver Denver, CO 150 135 124 
Los Anaeles Inalewood. CA 200 252 209 
Seattle Seattle, WA 78 105 97 
Wackenhut New York, NY 100 105 100 
Totals 3,257 3,115 2,705 

Note: We were unable to review 410 files for the detalned cases because the files were 
unavailable for our review because they were transferred to another location or were being used 
for deportation hearings. About one-third of the misslng files were at the Port Isabel faclllty. We 
could not review 132 files In Port Isabel because heavy rains flooded the district office and many 
files were unavailable, At each of the locations, district officials assured us that our results would 
not be affected by these cases. 

Source: GAO. 

We cannot project our audit results to the universe of all detained aliens 
because we only reviewed the detention records for the population 
detained during our visit. We only sampled 1 month of apprehension 
records at the districts and cannot project the results to all apprehended 
aliens. 

We reviewed INS detention procedures and policies and interviewed INS 
offk5als at the INS central office; 2 regions (Western and Southern) where 
we did most of our work; 11 districts (New York, Poston, Denver, Los 
Angeles, San Antonio, Harlingen, El Paso, Seattle, Phoenix, Houston, and 
Miami) where the detention facilities are located; and 2 Border Patrol 
sectors (El Paso and Miami). These units were judgmentally selected to 
determine (1) who decides to detain or release the aliens and the basis on 
which those decisions were made and (2) if these decisions are consistent 
with INS policies and procedures. 
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We reviewed files of aliens being detained at the seven INS and six contract 
detention facilities to determine the basis on which INS was detaining 
aliens and compared the results of the case file review with INS’ detention 
~riteria.~~ For the detained aliens, the case files provided basic information, 
such as their (1) nationality; (2) reason for detention; (3) date of detention; 
(4) transfer between facilities; (6) release date (if known); (6) resolution, if 
any, of their cases (e.g., ordered deported, deported, released); and (7) any 
factorcl affecting their detention or release. 

For each apprehended alien, INS is to maintain a copy of the alien’s 
apprehension record, which contains data such as biographical 
information, arrest record, and immigration status (e.g., entered illegally). 
We reviewed all apprehension records for a selected month at the 
locations we visited to determine which aliens INS apprehended but did not 
detain. 

Generally, INS keeps the files of detained aliens at the facility where they 
are located. However, once the aliens are removed from the facility, their 
fUes are returned to the district office and kept with all other aliens’ fdes. 
Therefore, no practical way existed for us to identify a universe of aliens 
who completed their detention. As a result, we could not determine the 
total time aliens spent in detention but rather determined the time they 
had already spent in their current detention facility when we reviewed the 
files. 

INS maintains the Deportable Alien Control System, which contains such 
information as the alien’s name, nationality, and date of apprehension. 
However, it does not contain certain additional information we needed, 
such as whether the alien was represented or applied for asylum. Further, 
in our September 1996 report, we said that data contained in the system 
did not accurately reflect the number of illegal aliens at its Port Isabel I, 
facility.16 Accordingly, we did not use system data for this review. 

ln determining the rights of detainees, we interviewed INS officials and 
reviewed relevant laws, regulations, and guidelines and identified court 
cases affecting the detention and rights of aliens. However, we did not 
determine if detained aliens were able to exercise their rights or review 
the living conditions of detained aliens. 

“We did not include the El Centm contract facility lmcauae it held 11 aliens. 

and Naturabation Service Lath Ready Accems to Ewential 
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With respect to disparate treatment, we reviewed the Justice and INS policy 
regarding detention by nationality. In addition, we contacted immigrant 
advocacy groups and reviewed published studies concerning the disparate 
treatment of certain nationalities to identdfy different detention practices 
based on nationality. We also analyzed the results of the case file review. 

To determine if’ aliens were at risk of being detained after presenting 
themselves to INS in order to apply for asylum, we compared their dates of 
detention to the dates they requested asylum. 

In response to the C&&man’s concern about the deterrent value of 
detention, we did not detenmine if it deterred illegal immigration. 
However, we agreed to review available data INS used to support its 
contention that detention can be a deterrent. 

In response to the Chairman’s concern about aliens having representation, 
including the government providing representation during the deportation 
process, we interviewed INS and advocacy group offMals to determine if 
the use of government counsel might in some instances result in speedier 
deportation processes and fewer days in detention. In addition, we 
analyzed case file review data to compare length of detention for aliens at 
the time of our review who requested counsel, did not request it, and had 
representation. We also reviewed the list of free or low-cost legal services 
that EOIR and INS provide to detained aliens to determine (1) the accuracy 
of the lists and (2) the extent that the listed organizations provide direct 
s&stance to aliens (i.e., represent them before SIR or help them fill out 
forms). 

We did our field work from August 1900 through July 1991. Cur work was 
done in accordance with generally accepted government auditing 
standards. In commenting on our draft report, the Department of Justice 6 
generally agreed with our findings and recommendations and provided 
technical comments, which GAO incorporated where appropriate 
(we ~QP. n). 
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Chapter 2 

INS Implementation of Detention Priorities 
Affects Aliens Differently 

INS has a flexible national detention policy and priority system. The system 
sets forth INS’ detention policy in a priority order for major groupings of 
aliens. The highest priority is criminal aliens, followed by excludables. 

Our analysis of INS detention records indicated that INS generally followed 
its detention criteria. However, because of limited resources and specific 
legal and administrative requirements for certain nationalities, the 
likelihood of INS detaining an alien was related to (1) the location where 
INS apprehended the alien-the border or interior-and (2) the alien’s 
nationality. These two factors also affected the length of time aliens were 
in detention. 

Detained Aliens We reviewed case files for 2,706 detained aliens at 13 detention facilities. 
Ninety-two nationalities were represented in our sample, but the 
predominant nationality was Mexican. F’igure 2.1 shows detained aliens by 
their nationalities, 
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Figure 2.1: Site and Country of Oflgin 
for Detained Alien8 

Other 

Mexico 

- El Salvador 

- Haiti 

6% 
Honduras 

5% 
Guatemala 

5% 
India 

4% 
China 

Note: The “Other” category includes 85 nationalities and 2 cases for which we could not 
determine the nationality. 

Source: GAO analysis of INS data. 

As shown in table 2.1,4 of the 13 facilities housed predominately (70 
percent or more) criminal aliens, while 4 other facilities bad 
predominately noncriminal (e.g., excludable aliens). The remaining five 
facilities had a mix of criminal and noncriminal (deportable and 
excludable) aliens. 
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INS hpkmon~ll of Detandon Priorlticlr 
Affecta AUeaa Dlfforoatly 

Tablo 2.1: Crlmlnal, Excludable, and Depottabk Allono Datalnod In INS DetentIon Facllltler 
Crlmlnrl Excludable 

Faclllty Number Portent Number Percent 
Deportable 

Number Percent Total 
Boston 30 91 1 3 2 6 33 
Varick Street 91 89 2 2 9 9 102 
El Centrd 201 74 23 8 47 17 271 
Florence 210 70 17 6 72 24 299 
Houston 103 57 39 21 40 22 182 
Laredo 72 54 5 4 56 42 133 
Seattle 49 52 19 20 27 28 95 
ElPaso4 103 34 13 4 185 61 301 
Denver 35 28 28 23 61 49 124 
Los Angeles 7 3 192 92 10 5 209 
Port Isabel* 11 2 5 1 433 96 449 
Krome' 
Wackenhut 
TOM 

3 1 349 87 51 13 403 
0 0 100 100 0 0 100 

915 34 793 29 993 37 2,701b 
*Does not equal 100 percent because of rounding. 

bThe column does not total 2,705 because we could not determine the status of 4 aliens. 

Source: GAO analysis of INS data. 

According to INS, certain facilities are used for either criminal or 
noncriminal aliens, where possible, in order not to mix them. For example, 
INS’ New York Wackenhut facility is used exclusively for detaining 
noncriminal aliens, while its Varick Street facility houses mainly criminal 
aliens. 

Based on when the aliens entered the current facility to the date of our 
review, the average length of time criminal aliens had been in detention 
was 69 days; this length was about the same (66 days) for excludable 
aliens but longer than for noncriminal deportable aliens (47 days). Table 
2.2 compares these statistics by facility. According to INS, the national 
average for length of detention for all detained aliens was about 23 days in 
1999. As detention space becomes limited, INS releases aliens who are 
lower under its priority criteria in order to detain aliens who are higher 
(e.g., aggravated felons). 
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Table 2.2: Averago Days In Detention by Faolllty 
Crlmlnal 

Faclllty Daya Number 
Boston 111 29 

Deportablo Excludable Overall average 
Day8 Number Days Number Days Number 

26+= 2 27’ 1 103 32 
Varick Street 152 91 1128 9 3358 2 154 102 
El Centro 53 201 54 47 35 23 52 271 
Florence 26 208 21 72 65 17 27 297 
Houston 52 102 61 40 76 39 64 181 
Laredo 56 72 40 56 388 5 48 133 
Seattle 32 49 57 27 67 19 46 95 
El Paso 49 103 35 185 54 13 40 301 
Denver 58 35 48 61 89 28 60 124 
Los Angeles 21’ 7 24’ 10 14 192 14 299 
Port Isabel 176 11 50 433 538 5 53 449 
Krome 97’ 3 64 51 85 349 83 403 
Wackenhut 0 0 0 0 15 loo 15 100 
Total 59 a11 47 nQ3 56 793 54 2.697” 

Note: Length of detention was computed as the average length of time from when aliens entered 
their current facility to the date of our review. 

*Averages may not be meaningful because of limited number of cases. 

bColumn does not total 2,705 because we could not determine either the number of days aliens 
spent in detention and/or their status. 

Source: GAO analysis of INS data. 

Further, the average time of those in detention at the time of our review 
fluctuated between nationalities (see table 2.3). 
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T&lo 2.3: Average Dayr of Detentlon by Natlonallty and Site 
Faclllty Mexlcanr El Salvadoranr Haltlanr Honduranr lndlanr Guatomalans Chlnere 
Boston 0 (I a a 0 0 a 

Varick Street 0 a 264 a 0 0 a 

El Centro 36 70 0 I 60 40 19 
Florence 17 23 0 34 49 18 a 
Houston 24 69 0 56 s a a 

Laredo 46 38 a 53 0 67 0 
Seattle 16 92 0 a 49 a a 

El Paso 19 40 70 32 a 24 0 
Denver 23 a 0 a a a 86 
Los Angeles 29 21 0 0 13 4 16 
Port Isabel 46 42 * 46 a 43 a 
Krome 0 a 101 a 69 0 a 

Wackenhut 0 8 (L 0 13 0 11 
Note: Length of detention was computed as the average length of time from when aliens entered 
their current facility to the date of our review. 

‘Averages are not included for those nationalities that had between one and four detainees in a 
facility because they would not be meaningful. 

Source: GAO analysis of INS data. 

Our analysis of alien detention cases showed that the average time they 
had spent in detention fluctuated by nationality and facility. For example, 
noncriminal Indians in Wackenhut had spent an average of 13 days as 
compared to 69 days in Krome, even though both facilities detained almost 
exclusively noncriminal aliens. Noncriminal Haitians had spent an average 
of 101 days in the Krome facility as compared to 69 days for Indians. See 
appendix I for more detailed information on the time aliens had spent in ’ 
detention by nationality and facility. 

Detention of 
Excludable Aliens 

For exclusion cases, in general, the location where an alien was detained 
determined the length of detention. Further, the point in time that INS 
apprehended aliens-as they tried to enter the country or after they 
entereddetermined, to some degree, if they would be detained. 

Resources Determine 
Length of Detention 

INS offMals stated that funding and the relative demands on space were 
the primary factors that determined the length of detention at any given 
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facility. INS’ national detention criteria require the detention first of 
criminal aliens, then excludable aliens. However, INS district off¶cials said 
that space availability affected the length of time individuals spent in 
detention. At the tune of our review, the average time the 793 aliens in 
exclusion had spent in detention was 66 days-ranging from 14 days for 
the Los Angeles contract facility to 336 days for Varick Street 
(see table 2.2). 

The apprehension and subsequent detention of individuals from the 
People’s Republic of China illustrates the impact resources can have on 
the length of time aliens are detained. Between October and December 
1990, INS experienced an increase of excludable Chinese who were 
entering the country through New York City. Because they were 
excludable, INS detained them. However, as detention space became 
limited in New York, it sent a number of the Chinese to its Denver facility 
for detention because space was available there. According to New York 
district officials, the selection of which Chinese to send to Denver was 
made on the basis that those transferred aliens would not have to return to 
New York for their cases. Chinese who remained in New York were 
generally paroled into the country within a couple of weeks because the 
limited space was needed to detain aliens who were more recently 
apprehended. Those who were sent to Denver were detained until their 
cases were resolved (e.g., they were granted asylum or the court 
determined that they were excludable). 

A Denver district official stated that INS has experienced lawsuits, partly 
because of the disparity between the length of detention for aliens 
detained in other parts of the country and those detained in Denver. Seven 
Chinese apprehended in Anchorage, Alaska, and sent to Denver had been 
detained by INS for about 6 to 7 months. They initiated a lawsuit to gain 
their release, but the case was dismissed for three of the litigants after a 
they had been granted asylum and released. According to an INS report, 
Denver had 14 similar lawsuits pending as of August 1991. 

Detention for Excludables Prom 1946 to 1980, INS policy was to detain excludable aliens whom it 
Differs From Deportables considered to be security risks or likely to not attend their hearings. Then 

it changed its policy and started to detain almost all excludable aliens. 
This change was in response to the massive influx of over 126,CNM Cubans 

” and 16,QQQ Haitians in 1980. The excludable aliens who are being detained 
are not given the same consideration as is given the wority of deportable 
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aliens-early release unless it is determined that they pose a danger to 
public safety or national security or are likely to abscond. 

This policy follows an arbitrary classification-aliens attempting to enter 
without valid travel documents-and severely restricts the possibility of 
release for those excludable aliens. By contrast, once aliens enter the 
United States-e ven by avoiding inspection and illegally crossing the 
border or by misrepresenting their intentions upon arrival and remaining 
beyond the permitted stay-they are no longer excludable but instead 
deportable. Thus, if apprehended later, they are entitled to release as long 
as appropriate assurances are given that they will not abscond and do not 
pose a danger to the community. In deciding if an alien is or is not likely to 
abscond, INS considers such factors ss whether the alien has family 
members in the area and whether the alien has a strong case to support 
remaining in the country. 

The detention policy creates two classes of aliens-those who 
successfully managed to enter the country illegally and those who did 
not-and it gives each class different treatment. Those found in the 
interior are routinely released; those found at points of entry are routinely 
detained. In our view, sliens who have reached the interior in a less than 
forthright manner are not less likely to abscond or more deserving of 
release thsn those who are stopped at the border. 

This policy also affects the use of INS’ limited detention resources. In our 
review of 2,706 detained aliens, we identified 170 excludable aliens who 
had been in detention over 00 days, some up to almost 2 years. Using INS’ 
average dsily detention cost of $40 per day, INS had incurred a cost of 
about $612,000 to detain these 170 aliens for 90 days. 

Detention of Selected ln addition to the place aliens were detained, their nationality affected the 

Nationalities Was length of time they spent in detention. Consistent with its detention 
criteria, INS does not detain aliens who are unlikely to be deported or 

Affected by Statute or excluded because of temporary relief provided by statute or administrative 

Administrative Policy policy. As a result, aliens who likely will not be deported or expelled from 
the United States are generally detained, if at sll, for only a short period. 
Nationals from Cuba, El Salvador, Guatemala, Nicaragua, and the People’s 
Republic of China who meet eligibility criteria are affected by temporary 
relief provisions1 

‘People from Kuwait, Lebanon, and Liberia are also affected by specific detention policy. However, 
they represent 12 detained cases of the 2,706 in our review. 
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Cuban Ad\justment Act of 
1966 

The Cuban Adhrstment Act of 1966, as amended (8 USC. 1266 note), 
recognizes Cuban nationals as political refugees and allows them to apply 
for permanent residence 1 year after entry. The act authorizes the Attorney 
General to dust the immigration status of any alien who is a native or 
citizen of Cuba and who has been inspected and admitted or paroled into 
the United States after January 1,196Q. After 1 year, the alien’s status may 
be ad@sted to lawful permanent resident. 

According to Miami district officials, any Cubans arriving on rafts and 
apprehended within the Miami district are to be released quickly from 
detention because they cannot be deported, therefore spending money for 
their detention is unwise. As a result, the Miami district does not detain 
Cubans for extended periods of time. According to district officials, most 
Cubans are only detained a few days until their identities can be 
determined and background investigations are completed. Subsequent to 
the investigation, most Cubans are paroled to family members or sponsors 
from the Miami community. According to Miami district officials, Cubans 
are given priority for release on parole because (1) most have immediate 
family members (e.g., parent or child) who can petition for their release, 
(2) it is difficult to deport them: and (3) the provisions of the Cuban 
Adjustment Act make it inexpedient to use large amounts of resources to 
detain them. 

As shown in table 2.4, at the time of our review of detention cases in 
Krome in the Miami district, we identified 16 detainees from Cuba who 
had been in detention an average of 16 days. In contrast, the entire sample 
of 404 Krome detainees had been in detention an average of 33 day~.~ 

%a of December 1930, INS had in detention about 2,600 Cubans whom it would remove fkom the 
country lf Cuba would permit their repatriation. 

%s shown in table 2.1, all those detained were (noncriminal) excludable (87 percent) or (nonaiminal) 
deportable aliens (13 percent), except for 3 of the 404 aliens. Those 3 aliens were crhnhu&. 
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Table 2.4: Average Length of Detention 
by Nationality for Allen8 Detained at 
Krome 

Country of natlonrllty Number of cawa Average day8 
Haiti 276 101 
Cuba 16 16 
India 13 69 
Colombia 9 42 
Poland 9 25 
OtheP 79 45 
Total populatlon 404 63 
Note: Length of detention was computed a8 the average length of time from when aliens entered 
their current facility to the date of our review. 

‘The “Other” category includes 34 nationalities and 2 cases where the nationality could not be 
determined from the files. 

Source: GAO analysis of INS data. 

Temporary Protected 
status 

Under the Immigration Act of 1990, the Attorney General is authorized to 
grant temporary protected status (Tps) to nationals from certain countries 
with social or political unrest! An alien who qualifies for TPS may be 
granted a temporary stay of deportation and work authorization.6 The act 
further provides that an alien granted rrs shall not be detained by the 
Attorney General on the basis of the alien’s immigration status in the 
United States. 

The 1990 act specifically designated El Salvadoran nationals residing in 
the United States since September 19, 1990, as eligible for TPS, effective for 
an M -month period beginning January 1,lQQl. INS estimated that between 
120,000 and 160,000 El Salvadorans would apply for TPS by the registration 
deadline of October 31,lQQl. I, 

‘The Attorney General may designate a country for ‘lTS dassification if he finds that (1) there is an 
ongoing armed conflict within the country that would pose a eerioua threat to the pemonal nafety of 
nationals of that country if they were reqdred to return, (2) there has been an earthquake, flood, 
drought, or other environmental disaster in the country nsulting in tmbstantial but temporary 
disruption in living conditions in the area affect@ (3) the country &3 unable ti handle the return of its 
nationals and has oflIcially requested TPS designation; and (4) other exceptional drcum&mces make 
return to the country unsafe, and temporary asyhun in the United States is not contrary to the national 
interest of the United States. 

‘jA national of a designated counlzy may be granted ‘IFS if the alien (1) has been continuously 
physically present in the United State8 since the effective date of designation; (2) has been 
continuously reniding in the United Staten Alice a date set by the Attorney General, (3) is admleelble aa 
an hnmigmnc and (4) has not been convicted of a felony or two or more miademeanora in the United 
States. The Attorney General has to determine that the described person has not persecuted others, 
commit&d particular serious crhne~~ or other serious nonpolitkal crimes, or pose6 a danger to national 
-ty. 
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In our review of apprehension records, we found that 46 of 61 El 
Salvadoran nationals apprehended by INS were released and 6 were 
detained. Of the 46 aliens released, 37 were released because they were 
eligible for TPS benefits. We identified 366 detained El Salvadorans who, 
according to INS, did not qualify for TPS. 

On March 27,1991, the Attorney General also designated the nationals of 
Kuwait, Lebanon, and Liberia for TPS for 1 year. On September 6,1991, the 
Attorney General included the nationals of Somalia for TPS for 1 year. The 
designation hss been extended for Lebanese and Liberians but not for 
Kuwaitis. 

American Baptist 
Churches v. Thornburgh 
Settlement Affects 
El Salvadorans and 
Guatemalans 

The Americqn Baptist Churches v, Thornburgh, 766 F. Supp 796 (N.D. Cal. 
lOQl), case was filed in May 1985 on behalf of over 36 religious and 
refugee assistance organizations that alleged that INS, som, and the State 
Department engaged in a pattern and practice of discrimination against El 
Salvadoran and Guatemalan asylum seekers. 

The settlement, approved on January 31,1991, applies to El Salvadorans 
who were in the United States as of September 19,1996, and Guatemalans 
who were in the United States as of October 1, 1996.6 Under the settlement, 
those previously denied asylum by a district director, an immigration 
judge, or the Board of Immigration Appeals will have their asylum 
application reevaluated (de novo adjudication) by the newly trained corps 
of asylum officers hired under the regulations in effect on October 1,1096. 
Further, INS may only detain class members eligible for relief who are 
otherwise subject to detention under the law and who (1) have been 
convicted of a crime involving moral turpitude for which the sentence 
exceeded 6 months or (2) pose a threat to national security or public 
safety. However, INS may detain, on the basis of events occurring after 
their application is denied, class members it believes are likely to abscond. 

Attorney General D irective On July 2,1987, the Attorney General directed that no Nicaraguan shall be 
Affects Nicaraguans deported who has a well-founded fear of persecution unless the 

Department of Justice 5nds that the individual has either engaged in 
serious criminal activity or poses a danger to the national security. He also 
directed INS to expedite applications for work authorization and to 

” encourage Nicaraguans whose claims for asylum or withholding of 

We identikd 126 detained Guatemalana along with the 366 detained El Salvadoram who did not 
qualify for relief under the cam according to INS. 
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deportation had been denied to reapply for reopening or rehearing of such 
claims in accordance with the Csrd~xa-Fonseca decision.’ The Attorney 
General’s directive was intended to ensure that individuals with a 
well-founded fear of persecution in Nicaragua were allowed to remain in 
the United States for the present and allowed to support themselves by 
working while they remained in the country. 

In response to the Attorney General’s concern, a special review unit-the 
Asylum Policy Review Unit-for deportations of Nicaraguans was 
established. This unit is not part of INS. INS’ Office of General Counsel does 
an initial review of each csse. If INS recommends deportation, the Asylum 
Policy Review Unit reviews the case and makes recommendations to the 
Deputy Attorney General who makes a final decision on the case. 

As a result of the Attorney General’s directive, INS generally does not 
detain Nicamguans. However, when they are detained, they are subject to 
a longer average detention stay. Under the review process, INS averages 1 
to 2 months to review the cases, and the unit averages 4 to 8 months, with 
many cases taking considerably longer. As a result, some Nicaraguans are 
subject to a longer stay in detention. In our review of detention cases, we 
identified 62 Nicaraguans being detained in 8 of 13 facilities we visited. 
While 7 facilities detained from 1 to 8 Nicaraguans, 21 were detained in 
Port Isabel. At the time of our review, the Nicsraguans in Port Isabel had 
been in detention for an average of 98 days. In contrast, all aliens in Port 
Isabel had been in detention an average of 63 days. 

‘Presidential Executive 
Order Affects Chinese 

On April 11,1990, the president issued Executive Order 12711, directing 
the Attorney General to take any steps necessary to defer until January 1, 
1994, the enforced departure of all nationals of the People’s Republic of 
China and their dependents who were in the United States between June 4, b 
1989, and April 11,109O. As a result, Chinese who qualify are generally not 
detained. The INS Commissioner stated that the president’s order did not 
preclude district directors from detaining or denying parole to Chinese. 
However, he further stated that eligible deportable Chinese should not be 
detained and the parole of eligible excludable Chinese should be 
considered to be “in the public interest.” If the district director determined 
that continued detention was appropriate, the decision was subject to 

‘On March 9,19S7, the Supreme Court decided the asylum case of INS v. Cardoza-Foneeca, 480 U.S. 
42 1 (ET%‘), changing the standard used to decide asylum cases The Court concluded that the standard 
of evidence in use for the last 7 years, i.e., ‘a clear probability of persecution,” had been too high and 
directed the Attorney General to establish and implement a lesser standard, Le., “a well-founded fear of 
persecution.” 
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review by the central office. As of December 1990, about 50,MM Chinese 
had applied for benefits under the program. According to INS, the 104 
detained Chinese in our sample were not eligible for relief under the order.8 

Conclusions On the basis of our analysis of INS’ detention of 2,706 aliens, we believe 
that INS generally followed its priorities. About two-thirds of the aliens 
whom it detained were in its top two priority groups percent were 
criminal aliens and 29 percent were excludable aliens. 

The time aliens spend in detention can be affected by the amount of 
available detention space, laws, and administrative policies. For example, 
INS tends not to detain Cubans ss a result of its implementation of the 
Cuban A&rstment Act. These factors, for the most part, are not within INS 
control. 

81n our review, we identified 104 Chinese in detention who arrived after April 11, 1990, or had been 
convicted of a crime and therefore were not affected by the order. 
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Policy Solutions Needed for INS to Meet Its 
Detention Demands 

Our review of 2,706 detention cases indicated that INS generally followed 
its detention criteria. However, because of variations in avsilability of 
detention facilities from location to location, the duration of detention can 
depend in large part on where the aliens are detained. INS plans to expand 
its detention capability from 6,269 beds to about 8,600 by 1996 to help 
meet the need to detsin increasing numbers of deportable and excludable 
aliens. Also, INS is taking certain actions designed to reduce the need for 
detention space. However, INS hss little or no prospect of being able to 
detain the overwhelming number of aliens it apprehends who should be 
detained under its criteria 

The detention problems are part of the larger enforcement questions 
relating to aliens-preventing aliens from illegally entering the country 
and removing those who do not have a legal basis to remain, INS has 
limited resources to detain those aliens who try to illegally enter or 
remain. Further, the prospect for significant resource increases is unlikely. 
As a result, INS will continue to be limited in its ability to carry out its 
detention responsibilities. 

INS Plans Expansion INS believes that its detention efforts are a deterrent to illegal entry. 

of Detention Capacity Accordingly, INS is expanding its detention capability in attempting to 
respond to the increased flow of aliens illegally entering the country as 
well as the increased number of criminal aliens. 

Detention as a Deterrent to Contending that detention is a deterrent to uncontrolled illegal 
Illegal Entry immigration, INS referred to three efforts to reduce the flow of aliens 

entering illegally-(l) Central Americans entering the country through 
South Texas, (2) HaMans entering through Miami, and (3) Chinese 
entering through New York City. b 

South Texas ln response to a dramatic increase in the illegal entry of Central Americans 
in South Texas (Rio Grande Valley), INS initiated steps, from December 
1933 to June 193Q, to restrict the flow. Many of these Central Americans 
were requesting asylum--requests that the then INS Commissioner 
considered to be Yrivolous.” INS expanded its apprehension and detention 
efforts and instituted a lday expedited review of the asylum applications 
for persons who filed with the district director. The May expedited 
process was limited to aliens who entered the United States illegally, 
avoided apprehension, and presented themselves at the INS Asylum Office. 
According to the INS Commissioner, the actions INS took in South Texas 
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South Florida 

were successful. He said that the average number of non-Mexican 
apprehensions declined in South Texas from 147 a day during the period 
from February 22 to March X,1989, to 72 a day for the period from 
March 16 to April 16,198Q. 

In May 1981, prompted by the infhrx of Cubans and Haitians entering the 
country illegally, INS began routinely detaining excludable aliens in an 
effort to discourage such illegal immigration. In the 197Os, few HaNian 
migrants attempted to enter the country, but their number increased 
rapidly to 16,093 in 1980. As shown in table 3.1, monthly figures of 
excludable Haitian arrivals increased from 308 aliens in February 1980 to 
2,280 in October 1980. However, the numbers of Haitian arrivsls dropped 
to 306 in October 1981. INS Miami district offkials attributed this drop in 
the number of excludable Hsitian arrivals to its detention efforts. 
However, the most signifkant reduction-monthly arrivals of less than 
SO--occurred after the Coast Guard stationed a vessel off the coast of 
Haiti in October 1981 and interdicted those Haitians bound for the United 
States. This messure was taken with the consent of the Haitian 
Government. 

Table 3.1: Known Excludable Haitian 
At-Wale In Mlaml, Florida Month 1999 1991 1992 

January 577 769 41 
February 308 262 12 
March 1,401 530 14 
Awil 1,174 475 20 
May 1,266 803 2 
June 1,456 1,507 6 
July 1,462 1,717 4 
August 1,731 978 0 4 
September 1,874 629 N/A 
October 2,280 306 N/A 
November 
December 
N/A I not available. 

Source: INS. 

1,021 47 N/A 
543 46 N/A 

As of January 1991, the Coast Guard had interdicted over 23,000 aliens, 
mostly Ha&tans. The Haitians, along with returning Mexicans, are the only 
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foreign nationals who the United States routinely interdicts and returns to 
their country. 

ln October 1990, INS’ New York district began efforts to detain at all costs 
all excludable nationals from the People’s Republic of China attempting to 
enter the United States with fraudulent documents. Before this time, many 
of the Chinese were released from detention, pending their exclusion 
hearing, because of lack of space. Fraud cases for Chinese fell 
dramatically from a high of 206 in November 1990 to 38 in March 1991. INS 
attributed this drop to its detention efforts. However, INS reported that 
subsequent to the New York district’s aggressive detention policy, Chinese 
were being smuggled through other major ports of entry-Miami, San 
F’rancisco, and Los Angeles-and were no longer concentrated exclusively 
at the John F. Kennedy International Airport in New York City. 

In addition, because of the district’s lack of detention space, many Chinese 
were released within 2 weeks. According to INS, these aliens did not report 
for their exclusion hearings and disappeared into the community. 
According to an INS report dated May 1991, ss the word spread of the 
2-week detention, the downward trend of fraud cases for Chinese started 
climbing to 73 and 77 cases in April and May 1991, respectively. The report 
concluded that, to these aliens, 2 weeks in detention was a small price to 
pay for employment in the United States. 

INS Plans to Increase 
Capacity 

INS plans to increase its detention bedspace from about 6,269 beds in fiscal 
year 1992 to about 8,600 beds in fiscal year 1996 in an attempt to respond 
to the growing demand for detention bedspace. According to INS, the 
additional resources are needed because, as discussed in chapter 1, of the 
growing emphasis on the detention and deportation of criminal aliens, 

’ increasing demands placed on bedspace by detention of aliens other than 
Mexicans, and increasing average length of alien detention (from  11 days 
in 1986 to 23 days in 1990). Given the 23&y average, INS can detain about 
QQ,QOQ aliens a year with its present capacity. 

In February 1991, INS estimated that over the next 6 years, it will 
apprehend 6.8 million aliens who are illegally in the United States. INS 
further estimated that it will detain QOO,QOO aliens for lengths of stay 
ranging from 1 day to several months. The others will be returned to their 
countries volw\tarily or released. 
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Criminal aliens are placing-and are estimated to continue to place-a 
high demand on INS resources. In February 1991, INS estimated that in 
fiscal year 1991, over 66 percent of detainees will be criminal aliens. 
Further, INS projected that in the next 6 years the number of criminal 
aliens will continue to increase, as shown in table 3.2. 

Table 3.2: Pro/o&d Number of 
Criminal Alieno Petalned and the 
Numkr of Bodr Required to Hold 
ThMI 

Flecal year Numb detahd 
1991 57,ooo 

1992 73,200 

1993 76,300 
1994 79,ooo 

1995 63,800 
1996 88,800 

Source: INS Six Year Detention Plan (fiscal years 1991-1996). 

Bed8 we&d 
2,500 

3,500 

3,931 
4,141 

4,390 
4,654 

INS’ estimates take into account its enforcement resources and 
apprehension statistics rather than the potential universe of deportable 
criminak in custody and expected to be apprehended by state and local 
authorities in the future. Therefore, more aliens may be subject to 
detention than INS estimates. For example, in 1939, we testified that over 
72,000 aliens will be arrested yearly on felony drug charges who will be 
subject to deportation.’ At that time, INS testifkd that according to Bureau 
of Justice statistics, as of June 30,19&I, about 20 percent of the total 
federal and state prison population (600,000~about 120,000 
prisoners-were deportable. Also, representatives from state and local 
agencies testified in November 1989 about the growing problem of illegal 
aliens committing crimes and overloading the court system, parole 
departments, and penal institutions. 

Detention Space and In addition to recent and planned facility expansion, the demand for 

Other Programs 
detention space can be reduced by (1) expanding the institutional hearing 
program and (2) increasing the inspection at foreign airports of aliens 

Cannot Address Ifin flying into the country. However, these efforts will not significantly reduce 

of Aliens the demand for detention space caused by aliens illegally entering and 
illegally remaining in the country. 

*Criminal Alien& INS Enforcement (GAOIl’-GGD-90-6, Nov. 1,1989). 
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Expansion of the institutional hearing program can reduce the demand 
criminal aliens place on detention space. As discussed in chapter 1, under 
this program, deportation hearings are to be conducted while aliens are 
incarcerated at penal institutions. If ordered to be deported, aliens are 
removed from the country when they complete their sentences. However, 
if their hearings have not been started or completed when they finish their 
sentences, INS would have to detain them until their deportation cases are 
resolved. In October 1006, INS reported that while the program is in place 
and operating well in many states, it is not operating at its full potential. 
Table 3.3 shows the results of a May 1096 INS survey of criminal aliens 
released from penal institutions to INS custody. 

Table 3.3: Crlmlnal Allens Released to 
IN8 Curtody In May 1990 and 
Proceaaed Through the lnstltutlonal 
Hearing Program 

Region Crlmlnal aliens Processed Percentage 
Eastern 353 81 22.95 
Northern 415 12 2.89 
Western 3,495 89 2.55 
Southern 1,569 37 2.36 
Total 8,832 219 3.78 
Source: INS May 1990 survey of criminal allens released from penal institutions to INS custody. 

In February 1991, INS reported that only about 6 percent of the criminal 
aliens complete their hearings before their release to INS custody. 
California, New York, Texas, and Florida exemplify this problem. These 
states have large criminal alien populations in their state penal systems. 
Each state reports a significant disparity between the number of criminal 
aliens in custody and the number of cases that EOIR is able to adjudicate2 

In California, for example, there were approximately 3,666 criminal aliens L 
in state correctional facilities in 1091. Of these, approximately half were 
eligible for the program. Aliens with less than 6 months remaining on their 
prison terms were ineligible for the program.3 The California Department 
of Corrections and INS agreed to use one facility for the program. Because 
of the limited bedspace at the facility, 16 cases a week were processed and 
66 orders of deportation were issued a month, out of a possible 166 cases 
or more, EOIR was authorized 20 additional immigration judges for the 
program, but funding was not provided as of January 1992. 

2According to EOIR, it had completed 88 percent of the casea that were referred to it. 

3Acconling to the Department of Justice, the &month period has been increased to 1 year and no 
upper limit exists. 
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Preflight Inspection Expanding the preflight inspection program can help alleviate the 
exclusion problem. Some INS officials believe that INS should concentrate 
more on preventing unauthorixed aliens from arriving in the United States. 
The program is currently in place at airports in Ireland, the Bahamas, 
Canada, and Bermuda. An INS New York district report, dated May 23, 
1991, estimated that by expanding the preflight inspection program to 
Amsterdam, Brussels, FIarMurt, London, Paris, and Borne, INS would 
elimhate almost one-half of the inspections of foreign arrivals and 
approximately 26 percent of exclusion cases at John F. Kennedy 
International Airport. ln such cases, aliens whom INS determines are not 
admissible to the country (excludable) would not be permitted to board 
the airplane. This measure would reduce the number of potentially 
excludable aliens from entering the country; had they tried to enter they 
would be subject to detention. 

As also discussed in chapter 6, INS has released a number of exclusion 
cases that meet its detention criteria because of lack of space. For 
example, the Los Angeles district has nearly doubled its monthly exclusion 
cases from 746 in January 1990 to 1,363 in May 1991. Additionally, during 
the period November 10,1990, through April 10,1991, almost 4,000 
excludable aliens were released from custody in Los Angeles. The 
conference report for the 1992 appropriations act directed that the 
negotiations process be initiated with the United Kingdom to include 
London in the preflight inspection program. 

INS Cannot Meet 
Detention Needs 

INS’ apprehensions of aliens trying to enter the country illegally have 
soared over the past 3 decades. In fiscal year 1969, for example, about 
46,009 aliens were apprehended. By the late 1970s through fiscal year 1990, 
INS averaged about 1 million alien apprehensions annually. In fiscal year 
1986, apprehension of aliens peaked at nearly 1.8 million. The Border 4 
Patrol estimates that two successful entries are made for every alien who 
is apprehended. Compounding the problem of the large influx of aliens are 
INS resource constraints. Given those constraints INS has not been able to 
effectively carry out such responsibilities as apprehending aliens here 
illegally, detaining those aliens it apprehends, pursuing aliens who fail to 
appear for hearings or abscond after being ordered to depart, and ensuring 
their removal when ordered to depart. 

Large Illegal Alien Population Y The Census Bureau estimated the population of aliens here illegally in 
1980 at 2.6 to 3.6 million. Census estimated a net addition of 200,000 
immigrants per year entering illegally, some of whom enter illegally for 
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Limited Detention Space 
Results in Release of Criminal 
Aliens 

Removing Aliens Is DiffkuIt 

temporary periods. In addition to these potentially deportable aliens, an 
unknown number of 1awM permsnent resident aliens may become 
deportable because they have engaged in criminal, immoral, drug-related, 
or other prohibited activities. This number of potentially deportable aliens 
has been reduced by about 2.9 million aliens who applied for legal status 
under the Immigration and Control Act of 1986. Thus, an estimated 1.2 to 
2.2 million potentially deportable aliens reside within the country4 

Our analysis of apprehended aliens showed that INS did not detain sll 
criminsl aliens because of limited detention space. For example, from 
October 21 to December 16,1996, districts and Border Patrol sectors in the 
Western Region released 382 convicted criminal aliens on their own 
recognizance because of limited detention space. Furthermore, from 
Jsnuary through June 1991, the New York district released 77 criminal 
aliens and did not detain another 116 criminal aliens. During 1999,201 
criminal aliens were released in the Boston district. In addition, our review 
of INS apprehension records showed that 40 criminal aliens were not 
detained in the 11 districts we visited. 

Compounding the problem of dealing with large numbers of aliens illegally 
residing in the country is the difficulty of removing them. In our October 
1989 report, we pointed out that the existing process to deport aliens is 
not working well. Aliens violate our laws by entering the country illegally; 
not complying with the conditions of legal entry (e.g., overstaying their 
visas); or not attending their deportation hearings. Our report also showed 
that on the basis of our sample of deportation cases in New York and Los 
Angeles, about 27 percent of the aliens failed to appear at their deportation 
hearings. 

The Immigration Act of 1996 implemented our 1989 report 
recommendations regarding aliens who fail to appear for their deportation , 
hearings. If the aliens have been properly notified about their deportation 
hearings and they fail to appear, the act requires them to be ordered 
deported in absentia. However, INS hss to locate, apprehend, and remove 
aliens from the country who have been so ordered. If INS finds these aliens, 
it may have to detain them in order to ensure their removal. 

Detaining all aliens until their cases are resolved is too costly. For 
example, in fiscal year 1996, the cost per detention day averaged $40 

‘Added to the 1980 census of 2.6 to 3.6 million illegal aliens are 2 million aliens entering illegally from 
1981 to 1990 (299,000 per year) for a total of 4.6 to 6.6 million. This estimate is reduced by 2.9 million 
aliens who applied for legalization under the ImmigraUon Reform and Control Act of 1936 (or 1.2 to 2.2 
million). 
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nationally. It ranged from $12.42 for Port Isabel to $100.33 for the Florence 
facilily. Using INS estimates that (1) 297,000 aliens were awaiting 
deportation or exclusion hearings or awaking deportation in 1990, (2) 
120,000 aliens in federal and state prisons were subject to deportation in 
1933, and (3) 72,000 aliens were subject to arrest on drug charges in 1939, 
we estimated that the cost to INS would be about $460 million dollars to 
detain these aliens for an average of 23 days--the current average 
detention stay. 

The overload on INS detention facilities is inextricably related to the ease 
with which aliens can enter the country illegally and to difficulties in more 
expeditiously expelling aliens who are deportable. Consequently, 
successfully addressing and resolving alien detention issues csn be 
accomplished only in the context of finding solutions to the broader 
problems of border control and deportation policy. Border control 
initiatives raise complex issues of international relations, including 

the economic disparities between the United States and other nations, 
such ss Mexico, which give rise to illegal immigration; 
conilict.s between trade facilitation objectives calling for efficient flow of 
goods across the border and immigration control needs cslling for added 
documentation and closer scrutiny of cross-border traffic; 
the reliance of U.S. employers on inexpensive labor, legal and illegal, from 
south of the border; and 
the reliance of the Mexican economy on money earned in the United 
States and spent in Mexico. 

Other issues are raised as well, including 

the feasibility and effectiveness of different approaches to, and 
technologies for, improved border control; 
humanitarian concerns, such ss equitable treatment of aliens of different 

b 

nationaliti~ and divided families; and 
cost considerations and tradeoffs, such as choosing between alien 
detention and prevention of their illegal entry, in a time of budgetary 
COnstrainL 

Proposals to more effectively expel deportable aliens also raise difficult 
issues, which have to take into account their rights to certain 
constitutionally based procedural protections. 

GAWGGD-82-a Immi@xtiou Control 



Chapter 8 
Policy Solationm Needed for INS to Meet Ita 
D4Mndon Demanda 

Conclusion INS is faced with a complex problem of coping with the hundreds of 
thousands of deportable and excludable aliens it apprehends, Detaining all 
such aliens is cost prohibitive and impracticable. Some of the aliens, 
however, have committed crimes. INS believes other aliens, if not detained, 
would not appear for their deportation or exclusion hearings. We 
estimated that about $460 miIlion in 1990 would be needed if the aliens 
who were awaiting hearings and criminal aliens were detained for 23 
days-average detention in 1990. 

Our analysis of 2,706 detention cases indicated that INS generally followed 
its detention criteria. However, INS apprehended but, because of lack of 
space, could not detain numerous criminal allens-its highest priority 
under its detention criteria. INS also released criminal aliens from 
detention to make space for other criminal aliens of a higher priority. 

In attempting to respond to the need for more detention space, INS plans to 
increase the number of beds from 6,269 to 8,600 by 1990. This increase, in 
our opinion, wilI not be sufficient to meet the increased need to detain 
criminal aliens. 

INS sees detention ss a deterrent to the flow of aliens illegally entering the 
country. It reported some success in temporarily reducing the flow of 
illegal entry in three specific situations. However, it does not have the 
resources (e.g., detention capability) to maintain such efforts or to detain 
those aliens whom it believes that it should. In our opinion, the 
institutional hearing program and preflight inspection program, along with 
INS’ plans to expand its detention capabilities, cannot significantly offset 
its need to detain the increasing number of criminal aliens. For example, 
about 120,000 aliens in federal and state prisons were deportable aliens, 

The detention problem is affected by the ability of the federal government 6 
to control our nation’s borders and to remove those aliens who do not 
have a legal basis to remain here. A provision of the Immigration Act of 
1990 made it easier to remove aliens by requiring that aliens not appearing 
for their deportation hearings be ordered deported in absentia However, 
INS still has to find those aliens, detain them, and remove them from the 
colmtry. 

We do not believe that it is feasible to expand INS’ detention capabilities 
sufiiciently to solve the problems. While we agree that expanding the 
institutional hearing program and preflight inspection efforts can reduce 
the demsnd for detention, the impact will be slight. INS has little hope of 
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coping with its detention needs unless two related programs, the one to 
prevent aliens fkom illegally entering the country and the one to remove 
aliens with no legal basis to remain here, are made more effective. Despite 
the complexity of the issues raised by proposals to strengthen these 
programs and despite inevitable trade-of& between the objectives of 
tightening border and deportation programs on the one hand and broader 
trade and humanitarian objectivea on the other, agreement on how best to 
address these issues is an essential prerequisite to making significant 
progress in resolving detention problems. 

Matter for 
Consideration by 
Congress 

Congress may wish to address border security and deportation issues in 
the course of future deliberations on immigration policy, specifically: How 
secure do we want our borders to be? How aggressive should we be in 
expelling deportable aliens? How much additional funding are we willing 
to invest in these efforts? 
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Chapter 4 

Issues Affecting Alien Representation 

A related issue that may affect the length of time aliens spend in detention 
is their ability to obtain representation. While aliens are entitled to have 
representation at no cost to the government, our review showed that few 
aliens a&rally obtained such representation. This lack of representation 
could be attributed to the following: (1) aliens did not request 
representation, (2) facilities in remote areas made obtaining 
representation difYicult, and (3) few legal aid organizations were willing to 
represent criminal aliens. As shown in chapter 2, criminal aliens made up 
34 percent of the 2,706 cases in our review of detained aliens.’ In addition, 
the legal aid lists that INS provides to detained sliens for their use in 
obtaining representation contained incorrect phone numbers and 
orgsnizations that did not exist. 

As shown by the low representation rate for aliens, they may have 
difficulty in exercising their right to obtain legal services. At the tune of 
our review, our data showed that aliens with representation at various 
stages in the deportation hearing process had been detained longer than 
aliens without representation. However, the difference narrowed 
significantly for aliens appealing deportation decisions. 

Few Aliens Had 
Representation 

On the basis of our analysis, at the time of our visit, 2,071 of 2,670 aliens 
(or about 78 percent) did not have representation.2 However, 301 of those 
aliens (or about 11 percent) requested, but did not obtain, representation. 

By having representation, aliens may have a better opportunity to become 
aware of their rights and options to remain in the country. In an earlier 
report, the Chief Immigration Judge advised us that when aliens were not 
represented, the immigration judge’s statutory responsibility as a special 
inquiry officer had more significance? We also noted in that earlier report 
that the immigration judges provided explanations to the aliens of their l 
rights snd of possible consequences under the law. For example, one 
alien, before his deportation hearing, chose not to be represented and did 
not contest his deportation. While the judge was explaining the 
deportation process to the alien, the judge noted that the alien might have 
been a legal resident. The judge suggested that the alien get representation 
because the alien might be eligible to obtain relief from deportation. The 

*Criminal aliena are those who committed a crime for which they could be deported. 

aWe could not determine whether aliens obtained, requested but did not obtain, or did not request 
repreeentation for 36 of the total 2,706 cases we reviewed. 

Scrlminal Aliena: Freon Deportation Hea&gs Include Opportunities to Contest Deportation 
AWGGD-90-79, May 26,1999). 
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alien declined, and the hearing proceeded. We noted other cases in which 
the judges took steps to assist unrepresented aliens in understanding their 
rights. 

Factors Contributing Although aliens have the right to representation at no expense to the 

to Low Alien 
Representation 

government, only 699 (or 22 percent) of the 2,670 aliens in our review had 
representation.4 INS officials and representatives of alien advocacy groups 
attributed this low rate of representation to a number of factors. INS 
officials stated that, in their opinion, most aliens do not want 
representation in order to avoid lengthy detention. Advocacy group 
officials said that the remoteness of a facility discouraged free or low-cost 
representatives from assisting detained aliens. In addition, our discussion 
with legal aid organizations indicated that few organizations that provide 
free or low-cost legal services will represent criminal aliens. We agree that 
each of these factors can affect, to some degree, the rate of representation. 

Detention Facilities in 
Isolated Areas 

Organizations that represent aliens told us that a factor causing aliens 
difficulty in obtaining representation is that few attorneys who provide 
free or low-cost services are willing or able to make the long commutes 
necessary to some of these facilities. We pointed out in a previous report 
that aliens’ ability to obtain representation could be affected when they 
are detained away from population centers5 In 1990, the Chief Immigration 
Judge recognized this potent;ial problem and said that, where practical, 
selecting central locations for deportation hearings may help aliens locate 
representatives. 

The following facilities were cited by these organixations as isolated: 

l Krome, located approximately 20 miles from Miami, Florida; a 
l Port Isabel, located approximately 28 miles from Harlingen, Texas, and 

approximately 18 miles from Brownsville, Texas; 
. Florence, located 60 miles southeast of Phoenix, A&or-q and 
l El Centro, located approximately 114 miles from San Diego, California 

According to INS officials, with the exception of the Florence Service 
Processing Center, the location of these facilities was determined 
years-if not decades-ago based on the illegal immigration patterns at 

‘We could not de&mine whether aliens obtained, requested but did not obtain, or did not request 
representation for 36 of the total 2,706 CBB~S we reviewed 

%ee GAOIGGD-O&79 for a diacuaion on remoteness of facilities. 

Page 46 GMNGGD-92-S6 Imm@atioa Control 



Chaptm 4 
Ianlea Nreeihg Auea Bepreaenwti’m 

the time. INS selected the Florence facility-one of its newest service 
processing centers-in part because, as a prior Bureau of Prisons site, it 
provided modern detention facilities. Therefore, the surrounding 
community would have little opposition to it as a detention facility! 

As shown in table 4.1, we compared the representation rate among the 
facilities at the time of our review. With the exception of Krome, the 
isolated facilities were below the average rate of 24 percent per facility. 
The 4 isolated facilities accounted for 1,161 (or 66 percent) of the total 
2,071 csses where representation was not obtained. 

Table 4.1: Reprewntatlon Rate Among 
Facllltlee 

Faclllty 
Isolated 

El Centro 
Florence 
Krome 
Port Isabel 
Subtotel 

Other 
Boston 
Denver 

Ceees with 
repreeentetlon Totel caees Percentage 

27 270 10 

13 293 4 
147 399 37 

6s 444 15 
255 1,408 18 

19 33 58’ 
31 118 26 

El Paso 69 294 24 
Houston 44 182 24 
Laredo 40 133 30 
Los Angeles 42 208 20 
Seattle 28 96 29 
Varick Street 40 100 40 
Wackenhut 31 100 
Subtotal 844 1,264 

Total 599 2,670 
Note: Cases were included in the analysis only if alien representation was known. 

31 
27 ’ 
22 

aBoston’s percentage may not be meaningful because of the few cases Involved. 

Source: GAO analysis of INS data. 

Vhe location of another recent detention facility in San Pedro, California, was select& because it war3 
also the SUE of a preexisting INS fadlitJr and was located near a Bureau of Prisons fadlity; this location 
helped minimize conatmctlon coata and community objeciion to the fadlity, according to INS officiala. 
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Reluctance to Assist 
Criminal Aliens 

Table 4.2: Legal Ald Organlzatlon~ 
That Will Roprewnt Crlmlnal Allen8 

As shown in table 4.2, our review of 67 orgamzations identified on legal 
service lists provided by INS indicated that relatively few organizations 
provide direct assistance to any aliens and even fewer will represent 
criminal aliens. Our review included lists collected from the service 
processing centers of El Centro, Florence, Krome, and Port Isabel and the 
contract facilities of Denver, Houston, and Laredo. We selected these 
facilities on the basis of location and alien population. 

Faclllty 
El Centro 

Number that 
Number Total that aulst nprewnt 

contacted alluw crlmlnal allenr 
2 1 1 

Florence 16 9 2 
Krome 20 9 3 

Port Isabel 11 5 3 
Houston 6 6 
Laredo 12 6 
Total 67 36 

Note: Denver is excluded because we could not contact the two organizations on its list. 

Source: Interviews with advocacy group representatives. 

1 
1 

11 

Although most organizations will refer aliens to other organizations or 
private attorneys, of the 67 organizations contacted, 33 directly provided 
representation to aliens or assisted aliens in filling out forms7 Of those, 12 
said they would represent criminal aliens. 

Crhninal aliens were less likely to obtain representation than noncriminal 
aliens. Of the 2,670 aliens for whom we could determine whether they 
obtained, requested, or did not have a representative, 1,666 (or 40 percent) 
were criminal aliens. Of the criminal aliens, 176 (or 17 percent) obtained 
representation, compared to 27 percent of the noncriminal aliens. 

Errors in Lists of Possible 
Representatives 

As indicated in table 4.3, INS lists of representatives contained 
organizations that did not exist or had incorrect telephone numbers. Four 
lists included either nonexistent organizations or incorrect phone 
numbers. Further, we identified three organizations on the Krome Service 

‘There were a total of 80 organizations lieted for the 7 facWiea Four of thoee were nonexistent, and 
another three were Ii&cl twice under different names. We could not reach 6 of the remaining 73 
organbAons by phone becauee no one anewered after eeveral &tempts 
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Processing Center’s list that had stopped representing aliens about 2 years 
agO* 

Tablo 4.3: Accuracy of Legal Ald Llstr 

Facility 
El Centro 

Number of 
organlzatlon8 

2 

Numkr of 
Numkr of organlxatlonr 

exlotent wlth correct 
organlxatlonr phone numbers 

2 2 

Florence 16 16 16 

Krome 
Port Isabel 

26- 24@ 14 

12 11 11 
Denver 2 1 1 
Houston 6 6 6 

Laredo 16 16 15 
Total 60 76 66 

.Three of these organizations were listed twice under different names. 

Source: Interviews with advocacy group representatives. 

Our review of these legal aid lists showed problems similar to those we 
had previously identified.* In the earlier review, we found that four of the 
five lists were inaccurate. 

Impact of 
Representation 

At the Cl&man’s request, we analyzed detention data to determine the 
impact of governmentprovided representation. The low representation 
rate of detained aliens raises the issue of whether the presence or absence 
of alien representation could affect the length of time aliens remain in 
detention. INS ~~~MMEI had varying views on the impact 
government-provided representation would have on detention. While some ’ 
of&ials thought that representation would prolong detention, others 
believed that this would be minimal and provided an example of the 
Florence Service Processing Center, where an informational program 
could reduce both alien detention time and the deportation process. At the 
time of our review, our analysis of detention files showed aliens with 
representation stayed about 2.6 times longer in detention than did 
unrepresented aliens, 

%e GAO/GGD-99-79 for a discussion of legal aid lista 
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Different Views Regarding INS officials had mixed views on whether the government should provide 
Government-provided representation to detained aliens. The officials were concerned as to 
Representation whether governmenGprovided representation would expedite the 

deportation process. Those officials who felt that counsel would delay the 
process stated that attorneys would only prolong individual cases by 
pursuing all avenues of relief from deportation (e.g., asylum). Although 
two other INS officials recognized that such a situation was possible, they 
believed that it would be mmimked if the attorneys provided aliens with a 
realistic assessment of their cases. An advocacy group attorney stressed 
that if the government provided counsel, such a position should be 
independent of INS in order to eliminate possible pressures from within INS 
to expedite all cases regardless of merit. 

We do not know the consequences of aliens representing themselves. 
However, we earlier estimated that aliens who had applied for asylum had 
a 12-percent approval rate of their csses for those represented by 
attorneys as compared to 3.9 percent for those representing themselves.@ In 
addition, none of the applicants represented by religious or social groups 
were approved. We do not know the specifics surrounding individual csses 
or the impact representation had (i.e., would unrepresented aliens have 
different results if they were represented). However, the difference 
suggested that representation could sffect the disposition of their cases. 

Florence Service 
Processing Center Project 

At the Florence Processing Center, a local alien advocacy group-the 
Florence Immigration and Refugee Rights Project, Inc.10 -established an 
alien orientation program. Its objective is to enable aliens to make 
informed decisions about their deportation hearings. To do so, the 
project’s attorneys explain to aliens their rights on the day of their hearing. 
These rights include eligibility requirements for various forms of relief, 
such as asylum. After these discussions, those aliens who do not want to a 
discuss their cases further proceed immediately with their deportation 
hearings. Most aliens fall in this category, according to the project 
supervisory attorney. The remainder may discuss their cases individually 
with participating attorneys; this can result in (1) proceeding with their 
deportation hearings without further legal advice or (2) requesting a 
continuance on their hearings from the immigration judge to obtain a 
representative-either from the project’s attorneys or another advocacy 
group-or by hiring a private attorney. 

%sylum: Approval Rata Selected Applicants (GAWGGD8782FS, June 4,1Q37). 

l°Formerly the Florence Asylum Project 
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INS ofMals at the Florence Service Processmg Center said that the project 
had succesa;pul rem&. Although estimates of total t;ime saved as a result of 
the project were not available, IN8 officials stated that it saved a significant 
amount of time during deportation hearings because the process used at 
the center ehminated the need to have immigration judges describe the 
various typea of relief available to each alien during the hearings. One INS 
official e&mated that IN8 saved about 16 minutes per alien, with about 40 
to 60 aliens scheduled for hearings a day. In addition, the project’s 
attorneys ensured that the quicker cases went first and that the court 
allocated the appropriate amount of time to the other cases, thus 
increasing court efpiciency. However, according to the project’s 
supervisory attorney, the success of this program relies heavily on INS 
cooperation and the availability of resources that this and other advocacy 
groups can provide. 

Aliens W ith Representation As shown in table 4.4,694 aliens who had representation had spent an 
Spent More Time in average of 96 days in detention compared to 38 days for 1,764 aliens who 
Detention were not represented and 69 days for 399 aliens who requested but did not 

obtain representation. Our analysis also showed that during various stages 
of the deportation process, aliens who had representation spent more time 
in detention. However, for those aliens who appealed their cases, the 
difference in length of detention diminished for those with representation 
as compared to those without-196 days compared to 136 days. While we 
could not determine why aliens with representation are detained longer, 
people who represent aliens most likely are more knowledgeable of rights 
that are available to aliens (e.g., asylum) and therefore may pursue such 
rights. Further, aliens who have or desire representation may have more 
complex deportation cases that require more time. 

Some ms officials suggested that most aliens want to expedite their 
deportation as much as possible to avoid lengthy detention. According to 
these officials, these aliens are typically Mexicans who entered without 
inspection and have few, if any, avenues of relief from deportation and 
therefore do not want representation. 
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Tablo 4.4: Statur of Cau by Reprewntatlon and Avaraga Langth of Dotontlon 

Roproaontod Not repraaanted 
Cam rtatur Cam Avg. day. Corn Avg. day8 
Awalting hearing 116 57 924 16 
In progress 305 70 335 51 
Case appealed 97 196 79 186 

Not ropmaantad but 
requo8ted 

cawr Avg. days 
54 39 

203 47 
25 158 

Case closed 
Total 

76 121 426 47 18 96 
564 96 1,764 3s 300 60 

Note: Length of detention was computed as the average length of time from when aliens entered 
their current facility to the date of our review. The table does not include 47 cases where 
representation, case status, or length of detention were unknown. 

Source: GAO analysis of INS data. 

Conclusions On the basis of our analysis, 22 percent of the aliens had representation, 
while 11 percent requested but did not obtain representation. We could 
not determine the specific reasons why they did not obtain it; however, a 
number of factors may contribute to this lack of representation. These 
factors include the isolation of certain facilities, limited number of 
organizations and individuals who are willing to provide free or low-cost 
legal services to criminal aliens, and problems with INS’ lists of 
organizations and individuals who may represent aliens. 

Aliens who had representation spent more time in detention than aliens 
who did not have representation. This finding is not unexpected, because 
aliens who have representation are trying to remain in the country. Since 
ms may not release them while their case is in process, they remain in 
detention longer than those not contesting their removal from the country. 

Different opinions exist within INS as to whether aliens should be provided 
free legal representation or some form of legal assistance when initially 
detained. Some ofacials stated that providing legal aid would expedite the 
deportation process and thereby reduce detention time. They referred to 
the Florence Service Processing Center project, which provides 
information to detained aliens about their rights so that they can make 
more informed decisions about their cases. Other INS officials expressed 
concern that representation would prolong an alien’s case and result in 
longer detention times. 
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The Z-percent representation rate of detained aliens, along with the 11 
percent who requested but did not obtain representation, raises the lsaue 
of whether aliens are able to exercise their right to obtain representation 
as well as to have adequate access to representation while detained in 
remote areas. Under the existing law, aliens are entitled to representation, 
but not an expense to the government. 

Recommendation to 
the Attorney General 

Because of the low representation rate for detained aliens, we recommend 
that the Attorney General direct INS and JCOIR to determine the reasons 
aliens are not exercising their right to obtain representation and take 
appropriate action on any problems identifkd. 

6 ,I 
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Excludable and Detained Aliens Requested 
Asylum 

While not directly related to INS’ detention policy and procedures, concern 
has been raised that aliens risk being detained when they apply to INS for 
ss~lum.~ However, our analysis showed that this generally wss not the 
csse. In our sample of 2,706 detained aliens, 417 requested asylum. About 
one-fourth of the detained ahens were deportable and already in detention 
when they applied for asylum, and about 66 percent were excludable. 

INS tested for an 1Smont.h period 8 pilot progrsm to parole certain asylum 
applicants into the country rather than detain them in an effort to reduce 
its demand for detention space. These asylum applicants had to meet 
certain criteria to be paroled under the pilot program. 

Data on When 
Detained Aliens 
Request Asylum 

Asylum applicants under deportation or exclusion proceedings generally 
applied while in detention. District directors stated that with the exception 
of excludable aliens, their general policy is not to detain asylum applicants 
who voluntarily present themselves to INS. In addition, advocacy groups 
knew of no csses within the past 2 years of aliens INS detained who had 
voluntarily presented themselves to apply for ssy1un1.~ Our review of 
detention files of deportable aliens supported the idea that asylum 
applicants applied while in their current detention. 

Of the 2,706 INS detained aliens, 417 applied for asylum. Of the 319 
applicants for whom we could determine the date of their application, 81 
aliens (or 26 percent) applied after INS placed them in detention and 211 
(or 66 percent) applied for asylum when they tried to enter the country 
and were detained on the b&s of INS’ policy of detaining excludable 
aliens. The remaining 27 (or 9 percent) detained aliens had applied for 
ssyhun prior to their detention. 

l Twenty had applied for asylum before they were detained and according 
l 

to INS officials they either had (1) asylum granted years before but had 
subsequently violated conditions for remaining in the country (e.g., 
committed a crime) or (2) asylum denied during previous deportation 
proceedings; 

l three were detained for reasons unrelated to their asylum application (e.g., 
they were criminal aliens); 

*AMens can apply for asylum after they have entered the country by presenting themselva to INS or 
while in detention. Once apprehended, aliens may request aeyl~ during their deportation or 
exclusion hearinga 

?+heae advocacy groups were the Refugee As&tance Council, Incoxporated; Cae8 Del Projecto 
Libertad, and Florence Immigrant and Refugee Rite Project, Inc. 
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l two were stowaways; and 
9 one was a juvenile held in custody until INS could locate a legal guardian to 

whom the alien could be released. 

We could not determine the status of one alien. 

Pilot Parole Program In May 1906, INS implemented a pilot program to test the feasibility of 
paroling up to 266 asylum applicants who met certain criteria, such ss not 
presenting a threat to public safety, having means of financial support, and 
having a legitimate address where the alien could be contacted. Asylum 
applicants were to establish a prima facie case with the district director 
before being released on parole. The program was limited to the district 
offices in Los Angeles, California; Miami, Florid% New York, New York; 
and San Francisco, California; it was to last 18 months. However, lack of 
detention space forced some districts to extend parole to aliens who might 
not have qualified under the pilot program’s criteria. 

Although INS designed the pilot program for careful control of parolees, the 
number of excludable aliens entering the country and limited detention 
space forced a number of districts, including New York and Los Angeles, 
to release more thsn the intended total of 266 excludable aliens. For 
example, the New York district reported that, effective midJune 1991, it 
would no longer detain excludable aliens with fraudulent documents who 
are asylum applicants because of lack of detention space. The New York 
district released 133 exclusion cases in June 1991. In addition, the 
Assistant District Director in Los Angeles reported that his district 
released excludable aliens before a prima facie asylum case was 
established because of limited detention space and hearing time. 

According to INS officials, the program ended on October 31,1991, and a 
report on the program wss sent to the Commissioner in February 1992. 
They added that ss of April 6,1902, INS was analyzing the program results 
to determine what action to take regarding the future use of parole for 
asylum applicants. 

Conclusion Our review of detained aliens who applied for asylum showed that they 
were detained because they were (1) excludable and therefore met INS 
detention criteria or (2) already in detention when applying. INS has 
implemented a pilot program to parole into the country aliens who are 
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seeking asylum. This program may help relieve the burden on detention 
space imposed by aliens with legitimate asylum claims. 
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Appendix I 

Length of Detention by Qpe of Alien and 
Site 

Faclllty 
Boston 

Number of nliene 
O-30 days 31-60 days 61-30 days Over 90 days 

Criminal 9 5 3 12 
Noncriminal 

Varick Street 
2 1 0 0 

Criminal 22 15 10 44 

Noncriminal 

Noncriminal 
El Centro 

Criminal 
54 

3 

2 

5 

5 

0 

9 

4 

111 29 27 34 

Florence 

Houston 
Criminal 

Criminal 

Noncriminal 

Noncriminal 
166 

58 23 

23 11 

6 15 

8 
88 

34 17 

10 

11 

6 

17 

5 

Laredo 
Criminal 38 11 8 15 
Noncriminal 33 19 3 6 

Seattle 
Criminal 
Noncriminal 

El Paso 

42 3 0 4 
26 8 4 9 

Criminal 80 15 8 20 
Noncriminal 150 20 11 17 

Denver 
Criminal 
Noncriminal 

23 1 3 8 b 
51 7 9 22 

Los Anaeles 
Criminal 
Noncriminal 

Port Isabel 

6 1 0 0 
176 22 3 1 

Criminal 
Noncriminal 

Krome 

3 2 3 3 
197 114 73 54 

Criminal 1 0 1 1 
Noncriminal 122 101 43 135 

(continued) 
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Faclllty 
Wackenhut 

Number of rllonr 
O-30 day8 31-60 day6 61-W days Over 90 day8 

Criminal 0 0 0 0 
Noncriminal 97 0 0 3 

Note: Length of detention was computed a8 the average length of time from when aliens entered 
their current facility to the date of our review. Noncriminal includes Beportable and excludable 
aliens. 

Source: GAO analysis of INS data. 
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Appendix II 

Comments From the Department of Justice 

See pp. 6 and 22. 

U. S. Department of Justice 

MAY 221992 

Mr. Richard L. Fogel 
Assistant Comptroller Genera 
General Government Division 

1 

U.S. General Accounting Office 
Washington, D.C. 20548 

Wmhiqton. DC. 20530 

Dear Mr. Fogel: 

The Department appreciates the opportunity to provide comments on 

the General Accounting Office (GAO) draft report entitled, 

"Immigration Control: Immigration Policies Affect INS Detention 

Practices." The Department generally agrees with GAO's findings 

and recommendations as stated in its report, and has informally 

provided technical comments to GAO. We understand that GAO is 

incorporating our comments into the final report. 

Sincerely, 

for Administration 
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Hilary C. Sullivan, Site Senior 
Shannon Q. Cross, Technical Advisor 
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