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Dear Mr. Chairman'

This report responds to the Subcomm1ttee S request that we examine the procedures used to 2.
deport or exclude aliens from the United States. :

As arranged with the Subcomnuttee, unless you publicly announce the contents of thls report
earlier, we plan no further distribution until 30 days after the report date. At that time, we -

- will send copies of this report to the Attorney General, Department of Justice; the
Commissioner, Immigration and Naturahzatlon Serv1ce, the Director, Executive Office for -

Immigration Rev1ew, and other interested partles

‘MaJor contrlbutors to this report are llsted in appendix VI. Please call me on 275-8389 1f you

have any questlons

Sincerely yours, :

Director, Admlmstratmn of
J ustlce Issues _

V Lowell Dodge :
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Executive Summary

Purpose

Background

v Deportmg aliens who have been in the country illegally sometlmes takes
‘b or more years. The House Judiciary Subcommittee on Immigration,

Refugees, and Internat1onal Law, which was concerned about this’ delay, -
asked GAO to assess the deportatlon process

As requested GAO analyzed (1) the legal and admlmstratwe prov151ons
governing the release of aliens pending their deportat1on hearmgs and

' appeals, (2) the frequency and conditions under which aliens are

released pending those hearings and appeals, and (3) how often aliens
do not appear at those hearings : and the consequences of thelr non-

_ appearances

;/;

When Congress passed the Immlgratlon and Natlonahty Actof 1952 the
illegal flow of aliens into this country was not a major problem. Since

: then, however, the flow has become a torrent For example, apprehen- -
sions of aliens illegally éntering the country have risen from 45, OOO in :

19569 to 1.2 m1111on in 1987. (See p 14. )

- The Attorney General has the authomty to deport allens found to be B

here 1llegally Within Just1ce, ’

the Imm1gratlon and Naturahzatmn Service (INs) apprehends, malntalns
custody of, prosecutes, and ultimately removes aliens; and

Immigration judges in the Executive Office for Immigration Rev1ew hold -

deportation hearings, and the Board of Immigration Appeals hears

- appeals of immigration judges’ decisions. The Board’s dec1s1ons may. be -
- appealed through the federal courts (See pp 16-18. )

The act contains many prov1s1ons that ahens can use to request relief
from deportation. Aliens can also appeal adverse decisions regardmg

their deportation. For example, aliens who are here illegally can request -
~ that their deportation be suspended by showing that (1) they have -
resided in this country for 7 years, (2) they have demonstrated. “good

conduct,” and (3) their deportation Would result in extreme hardsh1p on

» 'thelr family. (See Pp- 13-14.)

-To make its assessment of the deportation process, GAO analyzed ran- .

dom samples of deportation cases in INS’ New York and Los Angeles DlS-

| trlct offlces (Seep. 21.) -

Page2 . "~ GAO/GGD-90-18 Immigration Control



Exécutive Summary ‘

“Results in Brief

Detammg all aliens who INS belleves should be deported is 1mpract1ca1
They are usually released on bond or on their own recognizance pending

. their deportation hearlngs However, on the basis of GAO’s sample, about

27 percent had not appeared at their hearings, which effectlvely .
stopped resolution of their deportation cases. Their non-appearance can

~be attributed, in part, to aliens not being notified by INS of the time and
“place of their hearings. But their non-appearance may also be due partly

" to the general lack of repercussions (other than bond forfelture) for fall- :

1ng to appear For example

Imnugratlon Judges have tended not to rule on the available ev1dence .
when the aliens are absent because of concerns that the ahens may not

. have received proper notification of their hearmgs _

‘Aliens who have failed to appear but are reapprehended are stlll ent1- :

tled to apply for relief from deportation. Also, they can use the delay in .
their deportatlon process to prov1de tlme to meet requlrements inthe
act for such relief.

INS resource constralnts limit its ablhty to pursue the reapprehensmn of :

_aliens Who fail to appear.

_ Deportmg aliens who do not qualify for statutory relief is one of several ’

interrelated components of immigration pohcy GAO’s work has shown:
that the deportation component does not work well. And if it is to be an .
effective part of our immigration system controls it must be improved.

- But deciding exactly how far to go in terms of strengthemng the depor-

tation program is inextricably related to the issue of how Congress
Wants the immigration laws to be enforced

Congressmnal intent with regard to major aspects of 1mm1gratlon pohcy
was clarified greatly with passage of the Immigration Reform and Con-
trol Act of 1986. But even then there was not an overall consensus on
just how far enforcement actions should go. It has been extremely diffi-
cult to forge consensus on immigration issues taking into account accept-

. able constitutional safeguards, economic tradeoffs, and humanitarian -

concerns. Consequently, GAO believes the best process for: deciding the
extent to which, if at all, major statutory changes in the deportation”

area are needed is through hearings held by the Judiciary Committees.
GAO does make recommendatlons that in the mterlm could 1mprove the
deportatlon process. : '
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' Executive Summary

Principal Findings

Relatively FeW Ahens Are
Deported :

Although millions of aliens entered the country illegally, only about
22,000 aliens on the average have actually been deported annually over
the past 3 years. (See p- 16.)

‘Ahens Fail to Appear for

Hearings .

GAO eStimated that about 27 percent of the apprehended aliens failed to
appear for their deportation hearings in New York and Los Angeles. Vir-

1 tually all of the aliens had been charged with entering the country ille- -

gally and most had attended at least one hearmg before not appearmg at
a followmg hearing. o

Generally, when ahens have failed to appear, unmlgratlon Judges have
closed the cases. Although immigration judges can hold hearingsin~
absentia and issue final decisions on deportation of aliens who failto
appear, they have been reluctant to do so because the aliens may not -
have been notified of the date, time, and place of their hearings. -

At present aliens are notified by . letter of the time and place of the hear- .
‘ings. While INS relies upon aliens to provide accurate mailing addresses,

INS does not verify the addresses and therefore, cannot assure immigra-

. tion judges that aliens have received notification of their hearings. INS

could avoid the notification problem by personally notifying the aliens
before releasing them on bond or personal recognizance. To do so will
require INS to coordinate with the Executive Office for Immigration
Review—the office respon51ble for setting the hearing date and location.
(See p. 22 )

No Repercussions for Non-

- Appearance

Aliens who do not appear at their deportation hearings suffer no conse-
quences. Further, by delaying the deportation process—such as not
appearing for hearings—aliens may prolong their stay in the United
States and develop justification to remain here legally. If they are reap-

“prehended, these aliens are entitled to apply for rehef from deportation,
" just like aliens who comply with our laws. :

By residing here for 7 years, estabhshmg roots in the community, under- -
taking positive and beneficial activities, and establishing a family, the
aliens may meet the act’s provisions for obtaining relief from deporta-
tion. (See p. 31.) :

Page 4 S ’ ' GAO/GGD90-18 Immigration Control



ILi2NAIMI)

| Agency Comments

Executive Summary

INS Workload Exceeds
Resources -

Given the funding available for dealing with immigration issues, INS can-
not apprehend most aliens here illegally, detam most aliens whom it
apprehends, pursue most aliens who fail to appear for hearings, or .
ensure ‘their removal When ordered to depart. (See pp. 32 and 49 )

Instead, INs emphamzes 1dent1fy1ng and removing aliens who have com- -
mitted crimes for which they could be deported (e.g., convicted of cer-
tain crimes such as violating drug abuse laws). Also, INS gives low -
priority to apprehendmg aliens whose only crime is being here illegally.

_For example, of the estimated 2,282 failure to appear cases in New -~

~ York, INs d1d not pursue 57 percent (See p. 32.)

!
|

Recommendations

To improve notification procedures, GAO recommends that the Attorney

General direct INs and the Executive Office for Immigration Review to
develop a way for INS to inform aliens of their hearing date and locatlon

before they are released. (See p. 35. )

GAO also recommends that Congress amend the act to preclude ey ahens

. from accumulating time toward relief from deportation after the hearing

process has started, and (2) aliens who fail to appear for their deporta- -
tion hearings after being properly notified from usmg the act’s provi-
sions for relief from deportatlon (See p.52.)

Justice noted that it would be generally in favor of legislative modifica-
tions that curtail incentives for alien non-appearance at hearings. Also,
consistent with GAO’s recommendation, INS and the Executive Office for
Immigration Review have jointly undertaken efforts to 1mprove the noti-
fication process. (See pp 37-38 and 53. )
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Chapter 1

Introduction

Who Is Exclud_able or
Deportable" |

The Immigration and Nationality Act of 1952! (INA) authorizes the Attor-
ney General to exclude certain aliens (deny them admission into the
United States) or deport (expel) certain aliens after they have entered.

~ Within the Department of Justice, the Immigration and Naturahzatlon '

Serv1ce (INS) is respon51ble for enforcing the act.

" INS offers most ahens who are excludable or deportable (other than
, criminals and subversives) the opportunity toleave the country volun-

tarily. Aliens who do not leave ~voluntarily, however, are entitled to an
administrative hearing? to determine whether they may be (1) admitted

-into or remain in the country, or (2) excluded or deported. Pending their -
hearing, some aliens are detained, but. most are released on bond or on

their own recognizance. Aliens may apply for exemption from or post-
ponement of exclusion or deportation. They can also appeal decisions

regarding their status through Justice and the federal courts.

In fiscal year 1987, INS apprehended at borders and within the country
1.2 million aliens, most of whom entered the country illegally (deport- -
able). About 1.1 million of these individuals left the country voluntarily.‘ o
During this year, another 22,579 deportable aliens were expelled. At

_ ports of entry, INS stopped another 728,000 excludable aliens who with-
" drew from the country voluntarily. During the year, another 1,940

excludable aliens, who had not agreed to withdraw voluntarily, were .
denied entry. As of September 30, 1987, about 220,000 aliens were
either awaiting deportation or exclusion heanngs or remained i in the
country after bemg ordered to leave :

- Aliens enter the United States legally or 1llegally Generally, legal entry ‘

requires aliens to first obtain visas at a U.S. consulate and appropriate .

- travel documents, such as passports, from their own government. They '

then present themselves for INS mspectlon ataU. S port of entry.

Aliens may enter legally as either “immigrants” or * nommmlgrants ,
Immigrants enter for purposes of becoming lawful permanent res1dents o
In fiscal year 1987, a total of 601,516 aliens were admitted as immi-

grants. Of these, 270, 000 were permltted to enter for family reunifica-

" tion purposes, but some were authorized to enter because their

occupatlonal skills were needed in the United- State_s In addition to the

’18USC 1101 ,

2The term heanngs as used in this report ‘includes those that are scheduled for either deportatlon or
exclusmn cases, unless othermse noted o :

J
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© 270,000 aliens, a llmlted number of refugees and an unhmlted number of

immediate re]atlves—spouses parents and children of U.S. citizens—
were also admltted as immigrants. :

Nomnumgrants are admltted for a spec1f1ed period of time for a specific

~ purpose, such as tourism, business, or schooling. In fiscal year 1987,

12.3 million nonimmigrants arrived. Under certain conditions, nonimmi--
grants in the United States may apply to INs to have thelr status

. changed to that of immigrant.

| Ahens enter 111egally by evadmg INS 1nspect10n They mlght cross aUsS.

border between ports of entry or enter at a port of entry and present

“fraudulent entry documents. Illegal entry is a criminal violation with a

penalty of up to 6 months’ imprisonment and/or a $500 fine upon con- .
viction. In fiscal year 1987, 182 aliens were convicted of illegal entry. In
that year, INS reported that 1.2 million aliens, most of whom entered .
illegally, were apprehended '

- The INA specifies the reasons why an alien can be excluded or deponed ‘
vFlgure 1.1 1dent1f1es who is excludable or deportable -

Page 11 - E ' " GAO/GGD-90-18 Immigration Control _
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Figure 1.1: Who Is Excludable or
Deportable?

o Enlters
lllegally

- Attempts :

‘Ent'ers'
.to .

Legally W o
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Engages

. ‘Activities

Meets -

: or Exclusi
Violates usion

Conditions ‘Gfitefi?

Depbrtéble_ ,

Deportable - Excludable

If aliens are to be excluded from entry, INS needs to make the exclusion -
decision when the aliens present themselves for admission to the coun-

_try at a port of entry. INS makes the decision on the basis of 33 condi-
tions set out in the INA. For example, aliens are to be excluded if they:

- have a dangerous contagious disease; are narcotic addicts, convicted
criminals, or members of subversive organizations; are seeking to enter

- to obtain unauthorized work; or lack valid visas, passports, or other

- required documents. About 72 percent of the 1,940 aliens excluded in

fiscal year 1987 were excluded because they attempted to enter without
being inspected or because they lacked proper entry documents.

Page 12
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Initroduction

_Deportatlon cases arise after an alien has already entered the country-—- .

either legally or 1llegally—and meets one of the INA’s 20 conditions for
deportatlon Under the INA, ahens may be deported if they

were excludable at the tlme of the1r entry;

" entered illegally, i.e., without undergomg INS inspection;

entered legally but v1olated the conditions of their entry, such as over-*
staying their required departure date or working without authorization;
are convicted of certain crlmes v1olate drug laws, or engage in 1mmoral
activities; .

were smuggling other aliens into the country,

are members-of totalitarian or communist orgamzatlons or were assoa- )
ated with Nazi governments; or

advocate or engage in subverswe act1v1t1es

About 72 percent of the 22,579 aliens deported in fiscal year 1987 were

aliens who entered illegally.

Deportation:
Difficulties in
Expelling Aliens Here
Illegally

The Ahen Act of 1798 the flrst attempt to restrict immigration, allowed
aliens to be deported if they were found to be dangerous to the peace
and safety of the United States. Beglnnlng in 1875, Congress passed a
series of laws that barred foreigners on many grounds, including immo-
rality, poor health, and criminality. Present-day exclusion and deporta- -
tion policies are much the same as When they were flrst estabhshed by
the INA in 1952,

In some respects; the INA provides for the humanitarian treatment of

- aliens. The act recognizes that aliens might suffer such hardship as sep-
-aration-of families because of their deportation. Consequently, the INA: ‘

also offers aliens opportumtles to obtaln relief from deportation or to
adjust their status so they can remain in the United States legally
Throughout the deportation and exclusion processes, aliens can appeal
adverse rulings through Justice, to the federal courts, and to the

- Supreme Court. They can also file motions to have their cases reopened

or decisions reconsidered. In addition, the INA permits aliens to request
that their exclusion be waived or to request relief (exemptlon) from a

deportation order. For example, aliens can request immigration judges

to suspend their deportation. To qualify, aliens must show 7 years of
continuous physical presence in the United States; prove good moral
character during that period; and demonstrate that deportation would
result in extreme hardship to themselves or their spouses, parents, or

Pagel13 = GAO/GGD-90-18 Immigration c'ontrql
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LR

chlldren who are 01tlzens or lanul permanent residents. See appendlx I

, for a detalled dlscussmn of the processes

Whlle aliens here 111ega11y have many opportunities under the INA to
remain, many aliens trying to immigrate legally often have to wait -

. years. In February 1989, for example, visa applications were still bemg ;

processed for F111p1nos who had apphed between 1977 and 1984 Some

_apphcatlons went as far back as 1972

However, the 1llegal 1mm1gratlon sn:uatlon has changed dramatlcally
- since the passage of the INA in 1952 and the removal of aliens from the
United States has taken on greater urgency as the illegal alien popula- -
~tion has burgeoned. Illegal immigration, as measured by the number of - -
~ ' aliens apprehended by INS, has soared over the past 3 decades. In fiscal
. year 1959, for example, about 45,000 aliens were apprehended By the -

late 1970s and into the early 1980s, INS averaged more than 1 million

alien apprehensions annually. In fiscal year 1986, INs apprehended

nearly 1.8 million aliens, and the Border Patrol estimates that two suc- .

‘cessful illegal entries are made for every alien who is apprehended

More than 90 percent of the ahens whom INS apprehends as they try to
enter illegally are Mex1cans, most of whom agree to return to Mexico
rather than contest their removal. Figure 1.2 shows the growth of INS
apprehensions at U.S. borders, which points to a growing illegal alien -

‘ populatlon in the United States.

Page 14 : S GAO/GGD-90-18 Immigration Control
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"Figure 1.2: INS Apprehensuons at U S.
Borders

1.75 Number of Apprehensions (Millions)
1.50

125

1960 1965 1970 19756 1980 1985 1986 1987
Fiscal Year ‘

- Source: INS.

~To respond to the flow of illegal aliens into the country and to clarlfy

major aspects of immigration policy, Congress passed the Immigration
Reform and Control Act (1Irca) of 1986. Under IRCA, aliens who had been

. in the United States illegally since. before January 1, 1982, could obtain =
permanent legal status. Approximately 2.9 million aliens obtained legal =

status under IRcA and thus will no longer be deportable on the basis of =~
their initial illegal status. IRCA also seeks to stem the tide of illegal immi- -
grants by removing a magnet that lures them to this country: Jjobs. '
Under IRCA, employers are prohibited from hiring aliens who are not
authorized to work. Employers can receive civil a.nd criminal penaltles
for hiring them. , :

IRCA’S Jimpact in preventmg 1llegal ummgratlon may not be realized for
many years. For example, government officials in France and the Fed-
eral Republic of Germany believed that it took 3 or more years before
their similar laws became a deterrent to employment of illegal aliens.?
Therefore, the existing deportation process is rehed upon to remove
ahens

3Information on the Enforcement of Laws Regardmg Employment of Aliens in Selected Countries = =
(GAO/GGD-82-86, Aug. 31, 1982) and legal Aliens: Information on Selected Countries’ Employment .
Prohibition Laws (GAO/GGD—86-17BR . 28, 19856). ‘
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Relatively Few Aliens Are

Deported

| Orgamzatlons and
Resources Involved in

Excludingor

Deporting Aliens

In comparison to the number of aliens in the United States who are
potentially deportable, the number of aliens placed into deportation pro-

~ ceedings has been relatively small. Even fewer have been actually

deported. Although exact statistics are difficult, if not impossible, to -

" obtain, the following estimates suggest the role deportat1on has played o

m confrontmg the deportable al1en problem

INS does not know of and consequently does not apprehend most poten- - -
tlally deportable aliens. The Bureau of the Census estimated the popula-
tion of aliens here illegally in 1980 (those who entered the country :
without INs inspection and those who entered legally but violated. condi- -
tions of their visas) at 2.5 to 3.5 million. Census also estimated a net
addition of 200,000 ummgrants per year entering illegally, some of
whom enter illegally for temporary periods. In addition to these poten-
tially deportable aliens, an unknown number of lawful permanent resi-
dent aliens may become deportable because they have engaged in
criminal, immoral, drug-related, or other proscribed activities. This
number of potentially deportable aliens has been reduced by about 2.9
million aliens who should obtain legal status under IRCA. Thus, an esti-
mated 1. 2 t0'2.2 million potentlally deportable allens reside w1th1n the :

country 4

On average over the past 3 years about 85, OOO aliens have been placed
into deportation proceedlngs each year, and 22,000 aliens are
deported—about one-fourth of those placed into deportation proceed-
ings and about 1 to 2 percent of the total estimated deportable ahen

' populat1on

Many aliens who have been apprehended by INS and notified to appear

for a deportation hearing do not appear, Whlch further affects the abil-
1ty of INS to deport ahens o

The Attorney General is responsible for administering and'enforcing

- immigration and naturalization laws. The process of excluding or .

deporting aliens involves several groups within Justice and the federal

~ judiciary. In general, INs carries out the enforcement role, apprehending, :

maintaining custody of, prosecuting, and removing excludable and

B ,deportable aliens. Justice’s Executive Offlce for Imm1grat1on Rev1ew

4Added to the 1980 Census estimate of 2.5 to 3.5 million illegal aliens are 1.6 million aliens entering
illegally from 1981 to 1988 (200,000 per year) for a total of 4.1 to 5.1 million. This éstimate is
reduced by 2.9 million aliens who applied for legahzatlon under [RCA (or 1.2t022 mxlhon)

Page 16 o : © ' GAO/GGD90:18 Immigration Control
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(EOIR) adludlcates exclusion and deportation cases. The federal ,1ud1c1ary

. handles appeals of EOIR dec151ons

INS Responsibilities

INS operates out of a central office; 4 regional offices; 33 domestic dis-

trict offices, each headed by a district director; and 162 staffed ports of

- entry.® Within each district, the enforcement structure, as it pertains to -
" excluding and deportlng ahens con51sts of the following elements

'Investlgatlons This group 1dent1f1es, locates, and apprehends deportable -

aliens.

‘Inspectlons This group fac111tates the entry of quahfled apphcants at
- ‘ports of entry and 1dent1f1es and denies adm1s310n to unquahfled

persons.
District counsel: This group includes trlal attorneys who present the

government’s case at deportation and exclusion hearings. In addition, INs o

special assistant U.S. Attorneys are found in 16 U.S. attorneys’ offices.
They handle civil immigration litigation in the federal courts. In five of
the offices, they also handle criminal immigration prosecution.® -
Detention and-deportation; This- group detains deportable and excluda—
ble aliens, oversees the processing of their cases, and removes them

- from the United States. INS operates seven detention centers and obtains
- additional detention space through contracts

INS also operates 20 Border Patrol sectors. The Border Patrol is responsx— ‘

-ble both for preventing the entry of ahens between ports of entry and .

for apprehendmg aliens in border areas.

For flscal year 1987, 5,322 posmons at a cost of about $265 million were
allocated to investigations, detention and deportation, inspections, and

general counsel. However, specific budget estimates for exclusion and

deportation costs are not readily available because most of the person-
nel also engage in other activities. For example, investigators investigate
individuals who traffic in fraudulent immigration documents, while

~ inspectors approve or deny aliens’ requests for such beneflts as

extended stays in the country.

5Other ports of entry are not perthanently staffed.

' 6Appellate trial attorneys are assigned from the INS Office of General Counsel and INS field offices to -
‘present the government'’s position before the Board of Imnugratxon Appeals. Further an attorney is

permanently assigned to handle BIA matters
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Executive Office for
Immigration Review

EOIR is headed by a director and consists of two levels of adjudication—
immigration judges, who report to the Chief Imm1grat10n J udge, and the

" Board of Immxgranon Appeals (BIA).

- Inumgratlon Jjudges located in f1e1d offlces throughout the country hold
- formal exclusion and deportat1on hearings. At the hearings, they con-

sider aliens’ appllcatlons for relief from exclusion and deportation and -

~ ultimately decide whether or not to exclude or deport them. As of June

1, 1989, 69 immigration judges were located in 21 cities and EoIR head-
quarters. In fiscal year 1987, 1mnugratlon Jjudges completed about

- 118,000 cases that involved alien deportability or- excludability.” Before

EOIR was created in January 1983, special inquiry off1cers of INS held
exclus1on and deportatlon hearings.

BIA hears appeals from decisions of immigration judges and INS.-BIA is a
quasi-judicial body composed of a chairman and four members ‘
appointed by the Attorney General. It is located i in Falls Church, Vir-
ginia, where it renders dec1s1ons for the entire country.

BIA rehes on the. record of the prev1ous proceedmg before an immigra-

tion judge to make a decision but it may also hear oral arguments. Its
decisions are binding on all INS officers and immigration judges unless
modified or overruled by the Attorney General. The decisions are also
subject to judicial review in the federal courts. In fiscal year 1987, BIA
completed about 6,000 cases that involved deportation and exclusion.

_As of October 1, 1988, 7,901 cases were pendmg

For fiscal year 1987 the total EOIR budget was est1mated at about $20 5

- million. -

Federal Judiciary

BIA decisions can be appealed through the federal courts. ‘There' are 94 .

federal judicial districts, each containing a district court. Appeals of dis-
trict court decisions. are heard by the U.S. Court of Appeals. There are

~ 12 appeal or circuit courts. The U.S. Supreme Court handles appeals

from the U. S Courts of Appeal.

-TOther cases do not pertam directly to exclusxon or deportatlon but involve issues such as al1ens
. requests to have bond amounts lowered .

Page 18 ’ : Lo GAQ/GGDQMS Immigration Control



Congressional
Concerns

Chapter 1
Introduction

Because of concern over the means used by some ahens to obtain relief
from or delay their deportation and exclusion, 1mm1grat10n law has been
changed and add1t10na1 leglslatlon introduced.

The Imm1grat10n Marrlage Fraud Amendments of 1986 deny 1mm1grant
status to nonimmigrant aliens in the United States who are applying for-
such status on the basis of a marriage into which they entered during
their deportation or exclusion proceedings. Under the amendments, the -
alien must leave and reside outside the United States for a 2- -year perlod

' after the marriage before an unnugrant visa w111 be approved.

IRCA contains prov151ons aimed at a more efflclent deportatlon process
One provision requires the Attorney General to expedlte deportation

proceedings for criminal aliens. Another requires that nonimmigrant

aliens (other than immediate relatives of U.S. citizens) who apply to
have their status adjusted to immigrant aliens must be in a legal immi-
gration status at the time they apply. Previously, such aliens could
apply after their legal nonimmigrant status had expired.

H.R.318_7 (99th Congress) would have established an independent U.S. .
Immigration Court under Article I of the Constitution to replace the =

- existing EOIR administrative hearing structure under the Attorney Gen-

eral. H.R.1510 (98th Congress), which the House Committee on the Judi-

_ciary reported on May 13, 1983, would have established a U.S. . ‘
Immigration Board within Justice. Both bills included provisions to (1) -

allow INs to exclude aliens without a hearing under certain circum-
stances, (2) revise procedures for judicial review of exclusion and depor-
tation cases, and (3) alter the handling of asylum cases and establish
time frames for processing such cases. These prov1s1ons are discussed
further in appendlx III

The Anti-Drug Abuse Act of 1'98_8 provides for expedited deportation
for aliens who are convicted of such aggravated felonies as murder,

. drug trafficking, or trafficking in firéarms or destructive devices, or

attempts or conspiracies to commit such acts. The act requires the
Attorney General to provide for special deportation proceedings to be’

I held at federal, state, and local correctional facilities. Proceedings are to

be initiated and, if possible, completed before the aliens finish serving. -

‘their sentences. If taken into INS custody, such aliens may not be

released. The act also reduces from 6 months to 60 days the time
allowed for such aliens to petltlon for Jud1c1a1 review of thelr deporta-
tlon orders. :
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In a June 10, 1987, letter; the House Judiciary Subcommittee on Immi-

gration, Refugees, and International Law requested that we examine
alien exclusion and deportation procedures. Our review was aimed at

' determining what, if any, 1mprovements were needed in the manage-
ment of the deportat1on and exclus1on processes.

As agreed with the Subcomm1ttee, we obtamed 1nformat10n on the

‘ adm1n1strat1ve and Jud1c1al framework used to exclude and deport
~ aliens, including the various actlons aliens can take to remain in the -

country;

- number of aliens that do not appear at scheduled deportat1on and exclu-

sion hearings, including a review of their case files, in INS’ New York and
Los Angeles Districts; and

length of time to complete the deportation and exclus1on processes in
INS’ New York and Los Angeles Dlstncts

~ We also agreed to analyze H.R. 3187 (99th Congress) and H R.1510 (98th . -

Congress), which would have altered the handling of exclusion and
deportation cases, to determine how these proposed bills could affect -
the exclusion and deportation processes. :

Our review was based primarily on (1) an examination of applicable
laws and regulations; (2) an examination of policies, procedures, and.
records at and discussions with representatives of INS’ Central Office
and New York and Los Angeles District Offices as well as EOIR headquar—
ters and New York and Los Angeles field offices; and (3) an analysis of
completed deportation and exclusion cases in New York and Los '

: Angeles

These two offices were selected ‘because in fiscal years 1986 and 1987, ‘.
they accounted for approximately 34 percent of the exclusion cases and

- 25 percent of the deportation cases completed by EOIR nationwide. In

addition, these two districts account for the largest combined number of -
exclusion and deportation cases of any two other INS districts. We also

- discussed the results of our work in these two locations with INS and EOIR

representatives in El Paso, TeXas; Miami, Florida; and San'Diego, Cali-
fornia to determine if there were any similarities to or differences from
the results of our work in New York and Los Angeles. Unless otherwise

~ indicated, the matters described in this report are similar in all f1ve dis-

tricts, accordmg to INS off1c1als
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To review the deportatlon and exclusion processes, we sampled six

~ types of cases in INS' New York and Los Angeles District Offices. (See
table II.1.) In general, our samples}were drawn from the universes of
available cases that were closed during a 1-year period (1987) in New
York and a 3-month period (J anuary 1 to March 31, 1987) in Los Ange-
les. When the universe of a type of case was so small that the sampling
errors would be too large to make meaningful projections, we selected all
available cases for review. Otherwise, random samples were taken. The

size of each random sample was determined by using a 95-percent confi- -

~dence level, with an error of plus or minus 10 percent. (See appendix IV
for the samplmg errors for estlmates used in thls report.) :

A detalled descrlptlon of our obJectlves, scope, and methodology is con- -
~ tained in appendix II. Our review did not (1) evaluate the extent to
‘which aliens’ rights are protected throughout the process, (2) analyze
the substance of the proceedlngs and the legal issues involved, (3) ana-
~ lyze the quality of the hearing process, or (4) assess BIA’s and i immigra-
tion judges’ decisions. We did our work between J uly 1987 and April
1989. Our work was done in accordance with generally accepted govern-' j
ment auditing standards. : v '

The Department of J ustlce provided written c0nunents on a draft of this -

report. These comments are discussed in chapters 2and3 and are
included in full in appendix V.
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: Some Ahens Have Not Appeared for
-Deportatlon Hearmgs -

Some Aliens Did Not
Complete the

Deportation Process

“Aliens who are released from INS custody pending their deportatlon

hearings frequently have not appeared at their deportation hearings. In

. part this may be attributable to aliens not having received notification

of the time and place of their hearings. However, given that aliens gen-
erally have not suffered negative repercussions for failing to appear, -

* other than forfeiture of their bonds, and given that INS has not vigor-
- ously pursued reapprehension of those ahens there seems to be little

incentive for aliens facing deportation to appear at hearings. Moreover,
even though these aliens may be ordered deported in absentia, immigra-
tion judges told us they are reluctant to do so because of their doubts

- that aliens have been properly not1f1ed of the time and place of their .

hearings. -

National statistics on aliens who fail to appear for deportation hearings
are not readily available. However, existing data indicate that thisis a
significant problem. We estimated that about 27 percent of the deporta-

' tion cases were closed because the aliens failed to appear for their hear-

ings. In New York, an estimated 2,282 of 6,501 cases (35 percent) were
closed during the period August 1, 1986 to July 31, 1987, because the
aliens failed to appear. In Los Angeles, an estimated 1,071 of 5,963 cases
(18 percent), from January 1, 1987 to March 31, 1987, were closed for

: the same reason

,Data prov1ded by the Chief Imm1gratlon Judge indicate that the failure

to appear problem exists in varying degrees in different locations. From

January 1 to May 26, 1989, the failure to appear rate was 15 percent in

El Paso, 23 percent in San Diego, and 12 percent in Miami. However,
from J anuary 1 to March 31, 1989, the failure to appear rate in. New
York was 63 percent and in Los Angeles, 46 percent ~

Several INS stud1es of aliens released on bond have indicated that this

" problem exists in other locations throug_hout the country. For example: |

A 1987 INs study at 19 locations found that 55 percent of aliens who had . -
‘posted bonds in 1984 and 1985 failed to appear at their hearing. When -

INS declares abond breached the alien’s: money or security 1s forfe1ted to
INS.

A 1985 INS study in the Miami D1str1ct reported that 643 of 939 aliens
(or 68 percent) who had posted a bond failed to appear.

These studies do not include data on ahens who Were released on the1r
own recognizance or were not taken into INs’ custody. The failure to
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appear problern may be serious with such ahens' because they do not
have the concern of forfeiting the money or other collateral used to

. secure a bond should they fail to appear.

- In addition, INS reported that as of September 30 1987, the whereabouts
- 0f 56,000 aliens of 220,000 (or 25 percent) in the deportation process at

that time, were unknown to INs. This includes an unknown number of
aliens who failed to appear for their hearings as well as aliens who had
been ordered to leave the country but may not have done so. - :

Che;racteristics of Aliens
Who Failed to Appear

_Our review showed that virtually all of the aliens who failed to appear

for hearings in New York and Los Angeles, had been charged by INs with
entering the United States illegally. INS considered the remainder deport-

- able because they were drug addicts, had been convicted of drug viola-

tions or other crimes, or were excludable at the time of their entry into
the country.

We estlmated about 36 percent of the aliens who failed to appear for -
hearings in New York and Los Angeles had been in the United States for
more than a year before being apprehended by Ins. In these two dis-
trlcts, about 11 and 10 percent, respectlvely, had been in the country for
more than 7 years =

- We estimated that 800 of 2,282 (35 percent) of the aliens in New York |

and 718 of 1,071 (67 percent) of the aliens in-Los Angeles failed to'
appear at their first scheduled hearing and had their cases administra-
tively closed by an immigration judge; that is, the merits of the cases are .
not to be adjudicated until the alien is found and again placed into pro-
ceedings. The remaining aliens—an estimated 1 ,482 (65 percent) in' New
York and 353 (33 percent) in Los Angeles—attended at least one hear- .
ing and as many as 18 hearings prior to the immigration judges adxmnls- ;
tratively closing their cases when they eventually failed to appear as
shown in figure 2.1. Some aliens whose cases were admmlstratlvely
closed for failure to appear were later reapprehended and scheduled for ‘
deportatlon hearlngs but agam failed to appear. .
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Figure 2.1: Number of Hearings Aliens
Attended Before Failing to Appear*

. Percentages

100

New Les
York Angeles

' 2These percentages are estimates made on the bases of our sample. -

‘Our analysis showed that about one-half of those baliens who appeared

for at least one hearing had their cases remain open for several years
before being closed. For example, in New York we estimated that of
1,482 cases, 847.( 57 percent) remained open for 2 or more years. In Los

‘Angeles, 165 of 353 (47 percent) cases remained open for 2 or more

years. The following are examples of cases in which aliens were appre-
hended but failed to appear at some of the1r hearings.

In one case,_ an alien who arrived in the United States in August 1968, =
was apprehended and served an order to show cause in March 1970. The
alien was released on bond and appeared at his first hearing in July
1972. Over the next 6 years, he appeared at seven additional hearings
that dealt with requests for relief from deportation such as asylum. The

alien’s file contained no further information until October 1986, when -

the alien failed to appear. The immigration judge administratively ‘
closed the case, 16 years after the alien had been placed into the depor-
tation process . .
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-Bonds D1d Not Ensure
Aliens Appeared for
| Hearlngs

' ~ In another case, an alien who arrlved in the Umted States in September
1977, was apprehended and issued an order to show cause in October
- 1983. He failed to appear at his deportation hearing in January 1984

and his case was administratively closed. The alien was reapprehended -
and scheduled for a deportation: hearing in December 1985. He again
failed to appear, and the case was again closed. The alien was appre-

- hended for the third time and scheduled for a. hearing in March 1987, He i

failed to appear for this hearmg and his case was agam closed

' admlmstratlvely

Pending their deportation hearings, aliens may be allowed to remain free
on their own recognizance or by posting a surety bond. The purpose of

| requiring aliens to post bonds is to ensure their presence at future -

deportation proceedings.

Aliens who INS believes will appear for deportation hearlngs are not
required to post bonds. In contrast, aliens who INS belleves would not
appear for hearings if released on their own recognizance or on bond are
detained. Most aliens'in the deportation process are released on surety -
bonds (the posting of cash or collateral with INs). If the alien fails to
appear as required, INS can declare the bond breached and the alien’s
money or security is forfeited to INS. Before declaring a bond breached, -
INS must notify the alien and/or the obligor (the person or company that .

: guarantees the bond), and must give the alien the opportumty to appear.

When INS initiates deportatlon proceedmgs, it can either (1) arrest aliens

and take them into custody (detain them), or (2) simply notify them of

the intent to deport and that EOIR will contact them regarding the time
“and place of their hearings. If INS takes aliens into custody, it must

decide whether to continue with custody or release them until their *

| _ hearlngs

Relatively few ahens are detamed INS-operated detentlon space is scarce
and efforts to supplement it are done through contracting. INS has 2,239
spaces available for detainees at seven INs facilities. In fiscal year 1988,
643,000 detention days were provided through contract for detention
space at an estimated cost of about $25 million. Generally, INS detains

' ahens who are unable or unW1llmg to post bond.

Flgure 2 2 shows the bond amounts set by INS in N ew York and Los
Angeles for the ahens who failed to appear.
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Figure 2.2: Bond Amounts Set by INS for
Aliens Who Failed to Appear for
Hearings®

Percentages
100

New - Los
York Angeles

2These numbers are estimates made on the basis of our sample.

- Although the purpose of surety bonds is to ensure that the aliens appear |

at meetings and hearings, our analysis of cases in New York and Los -
Angeles indicates that the bond, in itself, had llttle to do with ensurmg
that aliens appeared as requlred :

As shown in table 2 1, in New York, an estlmated 62 percent of the
aliens who failed to appear had been released on bond, while in Los
Angeles, an estimated 72 percent had been released on bond. The fact.

_that there was a bond evidently did not deter these aliens from failing to

appear for their deportation hearings. Moreover, these percentages of
aliens with bonds who failed to appear are not significantly different
from the percentages of aliens with bonds who did appear for hear-:
ings—an estimated 58 percent in New York and 78 percent in Los
Angeles. S
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/

" Table 2.1: Companson of Aliens With Bonds: Allens Who Failed to Appear Versus Aliens Who Appeared®

.

New York - Los Angeles ‘
Number Percent - Number Percent .
_ with with with v with
' : Total bonds bonds Total . bonds bonds
Aliens who failed to appear o 2,282 1,412 . , 62 _ 1,071 773 o 72
Aliens who appeared © 2,305 1,331b ' 58 1,724 ¢ - 13510 , 78
' 2These numbers are estimates made on the basis of our séfnple. ' '
b‘IncIudes an estimated 380 aliens |n New York and 53 aliens in Los Angeles who were detained.
N Otifi c ation _ ‘ Aliens who enter deportation proceedings must, by law, be propel_'ly
' : . ‘ notified of their hearings. Current procedures do not ensure that aliens
Procedur es Hindered receive proper notification. In addition, INS and immigration judges
Deportation allow aliens who are awaiting hearings to travel unsupervised to loca-

tions of their choice across the nation. In our opinion, many aliens do not
appear at their deportation hearings mainly through either lack of
knowledge or disregard of the system. Because of the notification prob-

" lems, immigration judges said that they are reluctant to deport ahens -

who fail to appear at hearmgs, in absentia.

Procedures Have Not
Ensured That Aliens
Receive Hearing .
Notification

EOIR is required by law to notify aliens of the time and place of their
deportation hearings. INS (1) apprehends aliens whom it believes are in
the country illegally, (2) issues them orders to show cause, which inform
aliens that they must appear for deportation hearings and show cause
why their deportation should not proceed, and (3) tells them to appear
at hearings: INs also attempts to obtain from aliens who are released,
their places of residence in the United States. INS provides this informa-
tion to the appropriate EOIR office, which schedules the deportation

“hearing and notifies the alien of the time and place. However, at the

time INS releases the alien, it does not know when the hearmgs will be
scheduled. Further, the procedures used in obtaining addresses and.
transmitting the notification to aliens do not pr0v1de assurance that

| _ aliens are properly notified.

INS relies upon aliens to provide accurate addresses. While iNs will not

_ release aliens without an address, it does not know if their addresses are

accurate or if the aliens have subsequently relocated. INs does not verify
the addresses, and therefore cannot assure EOIR that addresses are valid -
or that the aliens are actually there. For example, INS representatives in

" San Diego said that there is no practical way for INs to verify the
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- addresses that aliens provide, particularly if they are out-of-state
addresses. They also said that aliens often enter the country with an” - -
. address of a relative or other contact point that ‘they may useonly as a
temporary residence. Thus, accurate addresses become dated, making it -
more difficult for the aliens to receive the hearing notification as tlme
passes. : SR

. INS representatwes told us that they V1rtually always obtam addresses
However, they do not determine the validity of the addresses nor can
they Ver1fy that the alien is at that address. : -

. EOIRis respons1ble for notlfylng aliens of thelr hearings since it controls
the immigration court calendar on Wh1ch deportation hearings are
scheduled. It notifies INs and either the alien or the alien’s representa- .
“tive of the time and place of the hearing. EOIR’s policy is to notify the
alien who is not detained in writing about the first hearing, 2 weeks
before the date of the hearing. Subsequent hearing notifications are pro- -
vided personally by the pres1d1ng mumgratxon Judge durmg the course

of the proceedmgs o :

EOIR uses regular first class mall to n0t1fy al1ens of their hearmg dates.

- This procedure does not ensure that aliens receive the hearing notifica-
tion because no evidence of receipt of the letter is prov1ded Before fis--
cal year 1989, EOIR generally notified aliens of their hearings through
Western Union pnonty mail. This procedure provided EOIR with confir-
mation that notices had been sent but, like the current procedure, did

- not provide confirmation that aliens had received notices. Because of -

~ cost considerations, the Chief Immigration Judge has directed EOIR

off1ces not to use certlfled ma1l which would produce a 31gned recelpt

The Chief Imxmgratlon Judge'agreed that notlflcatlon was a problem
during the period of our review. While still concerned about the notifica-
tion problem, he said that the situation had improved as of March 1989.
He indicated that when EOIR came into existence in 1983, it 1nher1ted a
backlog of deportation cases (which were previously under the jurisdic-
tion of INS special inquiry offlcers) He further said that addresses aliens
‘give to INs are generally valid for a short period of time untll ahens -
establish more permanent res1dences '

Because of the length of t1me it took EOIR to get to these cases, the aliens’
addresses may no longer have been valid by the time EOIR was ready to
hold hearings. The Chief Immigration Judge told us that since backlogs
generally had been cleared, EOIR has been able to schedule hearings -
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much sooner after the order to show cause is issued. Consequently, he
believes aliens are being notified of their hearings while their addresses
are still valid. Since our analysis was done prior to his comments, we
were unable to analyze the current situation.

Aliens’ Ability to Change
Hearing Location
Exacerbated N otlflcatlon
' }D1ff1cult1es

Aliens under deportation proceedmgs may request to have their hear-

- ings held in locations other than where they were apprehended. The

changes can occur at the request of the aliens or for the convenience of
INS. However, INS neither tracks aliens to. their new destinations, nor ver-
ifies the accuracy of the aliens’ addresses at those destinations. Changes
in location of deportatlon hearings increase the difficulty of notifying
aliens. This may occur because the aliens may not know their new
addresses until they reach their final destination. However, the address

~ they provided INS at the time of apprehension may be correct

We estimated that of the 2, 982 and 1 071 aliens who failed to appear for -
hearings in New York and Los Angeles, respectively, an estimated 1,294
(B7 percent) in New York and 850 (79 percent) in Los Angeles were
apprehended in locations other than New York or Los Angeles. Of those |
apprehended in other locations, an estimated 753 (58 percent) of the =
aliens in New York and 685 (81 percent) of the ahens in Los Angeles
were apprehended in San Diego. =

In March 1989, the INS Commissioner said that 86 percent of aliens who
applied to INS for asylum in Harlingen, Texas, and who gave New York
City as their intended residence, failed to appear at INS’ New York Dis-

- trict Offlce within 14 days, as instructed. Similarly, aliens who gave

Miami as their intended residence did not appear 66 percent of the time. -

. The Comm1ss1oner believed that many, if not most of these aliens could =

not meet the standards for their asylum claims and chose not to present
themselves to INs. Although these aliens were not in deportation pro-

ceedings, this situation illustrates the risks involved in allowing aliens to :
travel to distant locations for required appearances

Immigration Judges Have
Not Had Confidence in -
Notification Procedures

- Aliens apprehended by INS are generally released on bond or on their
- own recognizance pending their deportation hearings. However, many of :
.~ these aliens do not appear for their hearings. When aliens fail to appear,

immigration judges may choose to (1) reset the hearing date (usually if

 the alien’s representative is present); (2) remove the case from active

status by closing the case administratively, thus, not completing the

- deportation process; or (3) hold a deportation hearing in absentia. .

Page 29 L GAO/GGD-90-18 Immigration Control



Chapter 2 ' .
Some Aliens Have Not Appea.red for
‘ Deportation Hearings

'INA authorizes in absentia-hearings to proceed as if the aliens were pre-
sent as long as they were given notice of the hearing and reasonable '
opportunity to be present. The immigration judge may order an alien
deported in absentia if he/she makes a determination of deportability.
However, due to their perception of problems with the notification pro- -
cess, immigration judges in Los Angeles and New York administratively
close more cases for failure to appear than through in absentia deporta-

- tion hearmgs In Los Angeles, we estimated 1,071 cases (18 percent)

were admlmstratlvely closed for failure to appear, while 302 (5 percent) -

were closed through deportatlon in absentia. In New York, an estimated

- 2,282 (35 percent) cases were administratively closed for failure to g

‘appear, while 214 @3 percent) were closed through deportation in absen-

- tia. Nationally, an EOIR study estimated that as of March 28, 1988, about
7 percent (8,259 cases of 113 ,600) of deportatlon cases were closed by

. deportatlon in absentia.

Judges in New York and Los Angeles said they are w1lhng to hold depor-
tation hearings in absentia only if they are convinced that the aliens '
received proper notification of the time and place of the hearing. This
precludes aliens later claiming that they were not notified. In practice,

' the judges are satisfied this standard is met at their own hearings when

- they personally notify the aliens of the date of the next hearing and of

the consequences of not appearing. In cases where the judge did not per-
sonally notify the alien, judges said they were reluctant to hold a depor-
" tation hearing because of their belief that there are widespread o
inaccuracies in alien addresses, particularly in cases where the alien had
changed the hearing location. Judges administratively close these cases
because they lack confldence that the aliens had recelved the requlslte
hearlng notice. E

Accordmg to-the Chief Immigration Judge, fewer failure to appear cases
- are being closed administratively since 1987, the period covered by our
review, He indicated that this is a result of two Aprll 1988 BIA decisions.
In those cases, after at least one hearing, the aliens failed to appear and
~ the 1mm1grat10n judges closed the cases administratively rather than
issuing a final decision on the alien’s deportability. INS appealed to BIA .
arguing that hearings should have been held in absentia and final deci- -
sions issued. BIA upheld INS' appeal and remanded the cases to the immi- -
gration judges. In one case, BIA directed the _mmugratlon judge toentera -
deportation order in absentia since INS had established the alien’s
deportability in an earlier hearing. In the other case, BIA ordered that INS
be glven the opportumty to establlsh the alien’ s deportablhty and then '
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No Consequences for
~Failure to Appear

- to enter a deportation order in absentia. Proper not1f1cat10n was not an

issue in elther of the cases.

o While these cases may establish a precedent for. 1mm1grat10n Judges to
" decide cases.in absentia, they would not be applicable where lack of

notification is an issue. Accordingly, the cases do not appear to have any
impact on the frequency with which the immigration judges W1ll close
failure to appear cases due to lack of notlflcatlon

Under the INA, aliens who do not appear at their deportation hearmgs do
not suffer penalties (unless they have posted a bond), or such adverse -
consequences as loss of appeal rights or denial of the rights to claim -

relief from deportation. Aliens have nothing to lose by failing to appear

- for hearings and, in effect, ignoring the deportation process. For exam-

ple, if they are reapprehended, the deportation process continues where
it was interrupted. Wh1le they are still subject to deportatlon, no sanc-
tions are imposed:

Further, the addltlonal time ahens may have accumulated in the country .
by avoiding deportation proceedings may support their requests for
relief from deportation because of their good conduct while they were
here. Failure to appear does not Jeopardlze their claim of good conduct
when applymg for rehef :

" By avoiding the deportation process, aliens prolong their stay in the

United States. This affords them the opportunity to establish roots in

the community and undertake positive and beneficial activities that can
be used to support claims for relief from deportation should they be
reapprehended. Aliens who post bond and fail to appear can forfeit the
money or other collateral used to secure their bonds. However, such

- costs could be viewed as a cost of remaining in the United States. More-
‘over, many aliens are released on their own recognizance or are not

taken into custody at all and do not suffer even the forfeiture of their

- bond.
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INS has not normally pursued aliens who fail to appear for hearings.

Investigations to locate the aliens are not always undertaken because of
~ the lack of investigative resources and the low prlorlty INS gives to these
types of cases.

As table 2 2 1nd1cates, INS made httle effort to locate and apprehend the -
. nearly 3,400 aliens who failed to appear for hearlngs in New York and

Los Angeles durmg the periods covered by our review. In New York, the k
investigations branch was not requested to locate the alien in an esti- ‘
mated 1,294 of 2,282 cases (57 percent). In Los Angeles, the investiga-
tions branch was not requested to locate an estimated 93 percent of the
1,071 aliens who failed to appear

Moreover, further analysis of our sampled cases which i‘s:n‘ot project-
able, indicated that even when investigations were requested in New
York and Los Angeles, the investigations were closed the same day they

~ were received because of lack of investigative resources. In New York,

34 of the 42 cases in which investigations were requested were openedv
and closed the same day without the aliens being appreherided and 1 of
the 42 investigations took more than 1 day. Data were not available for
7 cases. In Los Angeles, 5 of the 7 cases in which investigations were
requested were opened and closed the same day without the ahens bemg
apprehended Data were not available for 2 cases. - '

Table 2.2: Estimated Number of
investigations to Locate Aliens Who

Failed to Appear for Hearings®

New York Los Angeles
, Number  Percent " Number Percent
Total failure to appear cases 2,282 - 100 1,07 © 100
Investigations not requested © 1,204 57 ' ©g94° 7 93
" Investigations requested 988 43 80° 7

aThese numbers are estimates made on the basis of our sample.

bOur estimates exceed the total due to sampling errors associated with pro1ect|ons

, Natlonally, the s1tua_t10_n is similar to that in New York and Los Angeles.
~ In fiscal year 1987, 6,174 investigations were requested with 1,219 .

investigations undertaken. Of the 546 cases closed, a total of 115 aliens
were apprehended. When we discussed the fact that relatively few
investigations were requested for aliens who failed to appear, the INS -
Assistant Commissioner for Detention and Deportation said she would
look into Why this was happemng
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Investlgatxons to locate most aliens who fail to appear for hearlngs have
alow priority under INS’ investigative case mariagement system. The .
system is aimed at max1mlzlng the impact of investigative resources.
Accordmgly, all investigations to enforce the immigration laws are cate-
gorized in one of two impact levels or priorities. Highest priority is given
to investigations involving fraud detection, criminal alien apprehen-
sions, and compliance with IRcA. Investigations to locate aliens who fail
to appear for hearings are a lower priority. In addition, INS has not
established a priority system for deciding which of the ahens who fail to ‘

‘appear should be pursued. Accordingly, unless the alien has been con-

victed of a crime, INs does not generally undertake 1nvest1gatlons to.

. locate aliens Who fail to appear for hearmgs _'

FBI’s Information System
‘Could Help in Locating
Aliens Who Fail to Appear
for Hearings

" The Federal Bureau of Investigation (FBI) is considering allowing INs

wider access to its National Crime Information Center (NCIC). While this
access, if allowed, will be limited initially, it could eventually be -
expanded to allow INS to enter data into the system on aliens who fail to
appear for hearings and thus, improve the chances of locating these
aliens should they come into contact Wwith a law enforcement agency

The NCIC is a computerlzed information system that prov1des the crimi-

~ nal justice community a central file of criminal h1stor1es and readily .

“available information on wanted individuals and other criminal matters

The system connects about 48,000 state, local, and federal law enforce-

‘ment agencies. By quickly prov1d1ng information on individuals who
~come into contact with law enforcement agencies, NCIC enhances the -

probability of apprehending fugitives and other individuals of 1nterest
to the cr1m1na1 Justlce system. ‘

N .Currently, INS enters arrest warrants on individuals involved with immi-

. gration crimes, such as fraud and alien smuggling, into NCIC. Addition-

ally, 5.976 proposed in the 100th Congress would allow NCIC to
mcorporate Warrants for criminal aliens.

In February 1987 the NCIC Adv1sory Pohcy Board concluded that sev-
eral immigration functions, including administrative functions under-
taken in connection with deportation, fall within the definition of a-
criminal justice function. An INs investigative representative at INS head-
quarters told us that 1n1t1ally, INS wants only warrants of deportation

~ entered into NCIC when aliens have been ordered deported but have
- failed to depart the: country
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Conclusions

Because of the above issues involving the entry of data into NcIC, the FBI
requested its Legal Counsel Division, and Justice’s Assistant Attorney
General, Office of Legal Counsel, for an opinion as to whether INS war- .
rants of deportation could be entered into NCIC. An FBI representative

* informed us that as of March 1989 no opmlon had been received from

J ustlce

At the present tlme INS does not plan to enter warrants of arrest, such

-as those on aliens who failed to appear for hearmgs This is because of

NCIC's requirements for a rapid and accurate response. NCIC policy :
requires the agency that issued a warrant to respond to a requester (an

| _arresting agency) within 10 minutes, affirming or negating that the indi-

vidual in question is the individual the requester is seeking. It is the
responsibility of the detaining agency to decide whether to continue the -
detention of the individual on the basis of this contact. According to an
INS representative, the requirement to timely respond causes a problem
because of INS’ poor recordkeeping systems and the fact that INS opera-

" tions are not staffed around the clock.

On the basis of the data developed on failures to appear in'INS’ Los
Angeles and New York District Offices, aliens failed to appear 67 per-

. cent and 35 percent of the time, respectively, for their first scheduled
‘hearings. However, aliens suffer no adverse consequences from their
~ non-appearances. If reapprehended, they still can apply for relief from

deportation or can file motions on their behalf. In other words, their

~ cases continue as 1f nothing happened.

In order for mmugratlon Judges to decide cases on the basis of their mer-

its, which could result in aliens being ordered deported in absentia,

- aliens must first receive proper notice of the scheduled hearings (date,

time, and location). EOIR is responsible for notifying aliens of the time
and place of their deportation hearings. EOIR uses the aliens’ addresses

_ that INS provides. INS obtains the aliens’ addresses when they are appre-

hended but does not verify the accuracy of the address. Therefore, the
immigration judges have been reluctant to assume that the aliens have ,
received the notlflcatlon of their hearmgs

The problem of notlflcatlon is partly related to INS’ inability to inform
the aliens of their deportation hearing locations and dates when they
are apprehended. In our opinion, the deportation process should be

changed so that INs could give this deportation hearing information to
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- Recommendations to

‘the Attorney General

. the aliens when apprehended Such a change should increase the 1mrru-

gration judges’ confidence that aliens properly received notices of (1)

 the date, time, and location of their deportation hearings, and (2) their -

obligation to appear at these hearings, mcludlng the poss1ble ramifica-
tions of not appearing. :

Further affectmg the not1f1cat10n d1ff1cu1ty is the al1ens ablllty to: have o

- their deportation hearings held in a location other than where they were

first apprehended We estimated that of the aliens who failed to appear
for hearmgs in New York and Los Angeles, 57 percent and 79 percent,
respéctively, had thelr deportatlon hearing relocated This was done:

_ without reasonable assurances that the aliens’ addresses i in New York -

and Los Angeles were valid. The improvements to the notification pro-

‘cess, which would allow judges to decide cases on merit, could also

favorably affect th1s aspect of the problem :

Some recent BIA dec1s1ons prov1de 1mm1grat1on Judges w1th precedent for
holding in absentia hearings under certain circumstances. However, to

the extent notification problems contmue, immigration judges will be =
‘ hmlted in the use of the precedents to order aliens deported in absent1a -

Whlle 1mprov1ng the not1f1cat10n process may- reduce the number of
admlmstratlvely closed cases, such 1mprovements would not necessanly

~ increase the aliens’ appearance rate. Further, even if the alien is ordered

deported in absentia, INS does not have the resources to locate the alien
in order to execute the order. However, an 1ncreased use of FBI'S NCIC; as -

- planned, would help locate such aliens if they came into contact w1th

law enforcement agencies. Additionally, the legislative changes dis-
cussed in chapter 3 can help allev1ate the problems assoc1ated with
deportmg ahens ‘ : -

. We recommend that the Attorney General direct the Commissioner, INs, o
- and Director, EOIR, to jointly develop procedures to. improve the notifica- -
tion process. The procedures.should include instructions for INs to (1)

use when aliens are apprehended and given an order to show cause why
they should not be deported, and (2) schedule dates for deportation

i hearings. In developing the instructions, INS and EOIR should consider
. providing aliens printed requirements (and reading the requirements to -
* them) in their native languages, of (1) their obhgatlons to report for

their deportat1on hearings as directed and to notify INs of any change of
residence, and (2) the possible consequences, such as being ordered

’ deported in absentia, of the1r failure to appear Also INs should requ1re
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the alien to sign a form that shows that this information, including their
rights and responsibilities, was discussed with and explained tothem.

‘In connection with i improving not1f1cat10n procedures, we recommend '

- that the Attorney General direct INS and EOIR to develop a better means
by which INS can inform aliens of their hearing date and location when

-apprehended. The following are suggestions for INS and EOIR to consider
in establishing the aliens” hearing dates, but other means may be availa-

ble that could also have the same results '

For each dlstrlct

EOIR could estabhsh in con]unctlon with INs, a spe01f1c day(s) on Wthh
- an immigration judge would be available to hold an initial hearing to
inform aliens of their rights and set a date for a full hearmg, if needed.
This procedure would make known to INS the exact time and place of -
hearings, thus enabling INS to inform the alien.
EOIR could establish procedures whereby unxmgratlon Jjudges would
alternate in 1-week or other intervals, during which judges would hold -
all initial hearings and set dates for future hearings if necessary. Under
* this procedure, INs Would know that an 1mm1grat10n Jjudge will always be o
available. - -
INS could notify the alien to report to the approprlate offlce of the i 1mm1- :
gration judge within a specific number of days from the date the order
to show cause was issued. On a daily basis, the INS district office that -
apprehended the aliens would forward a list of the aliens who are to _
report and their orders to show cause to the approprlate EOIR offlce and.
INS district office. - :

- With respect to aliens who request that thelr deportatlon hearings be in
a location other than the INs district where they were served with an
order to show cause, the above recommendations may help to address’
the notification problem. Even with the implementation of the suggested
recommendations, immigration judges, who will decide cases transferred -
. to them, may legitimately be concerned that the aliens did not receive
~proper notice when they have changed locations and did not appear.
Such a concern could result, for example, when changed locations
involve long distances across the United States. Events can happento
- the aliens such as transportation or health problems that delay their
“arrival and cause them to miss their hearings. Accordingly, immigration
- judges may be reluctant to rule on aliens’ cases in their absence. There-
fore, we recommend that the Attorney General direct the Commissioner,
INS, to (1) momtor the effect of 1mplement1ng our recommendatlons, and
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~ (2) if the results show that immigration judges are reluctant to rule on
- such cases, develop procedures, with EOIR’S input, covering the circum-

stances for which aliens’ requests to have the locations of their deporta-

tion hearings changed would be approved or denied. Such circumstances -

could include the basis for the aliens’ requests; the use of addresses,

which INS can verify; and humanitarian concerns.

Agency Comments

Justice concurred with our QSSessment of problems v'vithin_' the notifica-
tion process. While Justice found the statistics on the subject of aliens’

-non-appearance at hearings somewhat inconclusive as they relate to the o

problem o_f notificat_ion, it noted that INs and EoIR are already undertak-
ing joint efforts to improve the initial notification process. Justice said

that our proposed alternative methods to ensure that aliens receive their
initial notification will be carefully considered along with other methods

developed by INs and EOIR. Justice pointed out, however, that our sugges-
tion that Justice limit changes of venue will not be a simple or perhaps
even viable solution to the notification problem:, Although an alien’s
movement from one location to another exacerbates the notification
problem, the immigration judges have limited authority to restrict the -
change of venue for an alien without infringing on the alien’s right to
due process. Justice said that it is, nonetheless, open to exploring possi-

- ble limitations on changes of venue that do not unduly burden alien

rights.

~ Justice also ag_rées'that there are insufficient incentives to ensure that =

.aliens appear for their hearings. It agrees that current bonding practices

- have not ensured the appearance of many aliens at their deportation =
- hearings. It is considering changes to its regulations to resolve this prob-

lem, such as using full cash bonds, establishing national guidelines for
bond amounts, and requiring greater coordination between EOIR and INS
on issues concerning the setting of bond and the release of aliens on

~ bond pending hearings. Justice also notes that the limitéd number of
_hearings held in absentia indicates that it is unlikely that a hearing will
‘proceed without the alien’s presence and this further diminishes incen- -~
- tives for an alien to appear at a hearing. Justice added that it is open to-
expanding the number of hearings held in absentia once it has increased

the reliability of its notification process.

Beyond the fact that the posting of a ‘b'Ond does not ensure an alien’s
appearance at a deportation and exclusion hearing, Justice recognizes

- that certain steps in the immigration process provide, as an unintended

incentive for an alien not to appear at a hearing, a delay in the process.
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‘that increases the time accumulated in the country and thereby |

- enhances support for requesting relief from deportation. Justice is will- -

ing to consider tightening its regulations permitting aliens to make a
motion to reopen when they fail to appear for hearings. Again, this will

- be possible only when Justice has mcreased the reliability of the notifi-

cation process.
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We estimated that about 59 percent of deportation cases i in New York
and Los Angeles have taken more than 1 year to complete, from the time
the alien is apprehended to the immigration Judge s decision. When
appealed to Bla, about 81 percent of the cases have taken more than 2
years and at least 21 percent took more than 5 years to resolve

- The length of time to conclude a case has been affected by (1) ex1st1ng

law, regulations, and procedures that allow aliens to request adjourn-
ments, apply for relief, and appeal adverse dec1s1ons, and (2) the back—
log of cases in EOIR awaiting dlsposmon

Deportation Cases

- Should Be Processed

Expeditiously

- waiver of deportation, establish a time criterion for residency in the

- undertake other activities, the loss of which would result in hardship

: appllcatlon for suspensxon from deportatlon ”

- From the alien’s standpoint, speedier processing of cases would beneflt f

Law and regulatlon establish some t1me lnmts for interim steps within -

the deportation process. For example, an alien has 10 days to file an
appeal of a deportation order with BIA. There is no overall statutory or
regulatory time frame within which the process must be completed.

However, deportation cases should be processed and resolved as quickly -

as possible. As expressed in one judicial opmlon it can be 1nferred that

thereis: - : E v o
.a congressmnal mandate that deportatlon proceedmgs, while comportmg w1th

elementary values of falrness and decency, are to be accomphshed w1th dispatch.”?

Several major rehef prOVISlonS, such as suspensmn of deportation and

country that, if met, enable aliens to apply for relief. Therefore, the
longer the deportation process takes, the better the alien’s chances for
obtaining relief. By prolonging the process, aliens not only satisfy the .
residency requirement but, during the period, may become parents or -

should they be deported. As one attomey said in his appeal of an nmm-
gratlon judge’s decision to BIA: :

1t is preclsely by prolongmg the presence in the U.S. that a person is allowed to
gam equities and eventually apply for other reliefs. An example of this will be the

those aliens who have valid claims for relief from deportation. They
would have the benefit of a favorable dec1smn as soon as possible.

. 'Sang Seup Shin v. INS, 750 F.2d 122, 130 (D.C. Cir 1984).
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In New York, an 'esi_:imated 56 percent of 2,305 deportation cases lasted

1 year or more from the date the alien was apprehended and issued an

order to show cause to the date of the immigration judge’s decision. An
estimated 11 percent of the cases in New York lasted more than 7 years.
In Los Angeles, an estimated 62 percent of 1,724 deportation cases took .
1 year or more to adjudicate. Figure 3.1 shows the duration of deporta-
tion cases.? . R . :

Figure 3.1: Duration of Deportation
Cases Decided by Immigration Judges®®
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3years o less than 7 years v
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.- #Some cases began when Hearings were held by INS and did not come ‘within the jurisdiction of EQIR

until it was established in 1983. Also, part of the duration of cases is attributabie to INS activities (issu-
ance of order to show cause to its filing with EOIR) and part to EOIR (receipt of order to show cause to
immigration judge decision). We were unable to separate the time attributable to each activity because

- files did not contain data on when EQIR received the order to show cause. These two factors apply to alf

tables in this report regarding the duration of cases.

®These numbers are estimates made on the basis of our samgle.

‘ °The sampiing errors for other than less than 7 years were so large as to make projections not meaning- ‘
* ful. This results in a total of less than 100 percent. : : . v

2According toJ uétice, EOIR gives priority to cases in which the alien has been detained.
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When immigration judge decisions are appealed, the duration of cases
increases. Of the 82 New York cases appealed to BIA, 88 percent took 2
or more years to complete and 30 percent took b years or more. Of 33
Los Angeles cases appealed to Bla, 19 took 2 years or more to complete
and 7 took 5 years or more. Table 3.1 shows the duration of appealed

_deportatlon cases.

- Table 3.1: Duration of Deportation Cases
Appealed to BIA ' a

v ‘ NewYork -~ . LosAngeles
Duration of cases® . - Number  Percent .. Number  Percent
Less than 1 year L 1 1. 6 18
1 year to less than 2 years e 11 5 15
2 years to less than 3.years 21 26 ST 2
3years toJessthan 5 years . 26 32 5 15,
5yearsormore - 25 130 7 21
Don't know : : ' 0 0 : 3 -9
Totals o o 82 . 100 : . 33 99t

2The duration of cases represents the time elapsed from the date of the order to show cause to the date
of the final BIA decision during the. period we reviewed (July 1, 1986 to June 30, 1987) Some cases had

.. interim BIA decisions relating to reopemng and remanding.

bLess than 100 percent dué to rounding.

Durmg the period covered by our review, 20 cases from Los Angeles.

‘appealed from BIA were decided by the federal courts. All 20 cases were -

decided by the Ninth Circuit Court of Appeals located in San Francisco,
California. Data to calculate the length of time to complete these cases
were available in 15 cases. Twelve of the 15 took 3 or more years to

complete with four taking more than 5 years to complete. One of these 4

cases lasted 18 years

Dlsposmon of Deportatlon
Cases ~

The majority of aliens who completed deportation proceedings at both

- the immigration judge level and the BIA level were ordered to leave the *
country. In New York, an estimated 79 percent of 2,305 aliens were:
ordered deported or granted voluntary departure by immigration =~
judges. The remaining 21 percent were not required to depart the coun-

~ try because they were granted relief from deportation, such as adjust--

ment of status, or their cases were remanded to the INs district director

-for action. In Los Angeles, we estimated that 89 percent of 1,724 aliens

were ordered deported or granted voluntary departure, while 11 percent
were not required to depart. Figure 3.2 shows the dlsposmon of deporta-
tion cases. , . _
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Figure 3.2: Disposition of Deportation
Cases by Immigration Judges® .
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2These percentages are estimates made on the basis of our sample.

Appeals to BIA usually involve cases in which aliens are appealing irruni¥ :

gration judges’ orders to leave the country, either by deportation or vol-

untary departure. A small‘num1)er of appeals are made by INs, usually to -
contest relief granted by the immigration judge. Table 3.2 indicates that .

 BlA upheld the decisions of immigration judges in the majority of cases.-

Table 3.2 Dlsposmon of Deportation
Cases Appealed to BIA

" Total S o Lo

: Appealedto  Appeals BIA decision
Location S BIA . . withdrawn Upheld Reversed and other®
New York o 82 11 . 83 ' 18
Los Angeles - 33 - 1 20 o 12

- 80ther cases |nclude mainly cases remanded to |mm|grat|on judges According to Justice, reversed‘and

remanded cases take addmonal time to process.

v
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The length of time it takes to process a deportation case is a result of

aliens exerc1s1ng their rlghts to request adjournments of hearmgs, apply

for relief, and appeal adverse decisions; and

the backlog of cases in EOIR.

Hearing Adjournments |

Adjournments prolong a case because the hearmg must stop and be :
rescheduled so that the purpose of the adjournment can be accom-

-plished. We estimated that most deportation cases—85 percent in N ew

York and 81 percent in Los Angeles—were adJourned at least once. In
New York, 20 percent of the’ cases had more than five adjournments,

and i in Los Angeles, 8 percent had more than five ad]ournments

-We were unable to determme from the f11es the reasons for each

ad]ournment Where information was available, it appears that adloum-
ments were usually granted to: -

allow the alien time to obtam representatlon
allow the alien to file an application for relief from deportatlon,

‘await a State Department opinion on an asylum application,

allow the alien’s attorney to prepare the case, and
obtain an mterpreter

" Some cases were adjourned because the aliens failed to appear for their _

hearings.

Applications for Relief'

Of the sample in New York, 57 of 97 aliens (59 percent) filed applica-

" tions (for relief from deportation)® to remain in the United States, while '

in our Los Angeles sample, 39 of 97 (40 percent) did so. In New York
aliens filed 3 or more appllcatlons 21 percent of the time. -

' Most of the aliens in New York and Los Angeles Who filed apphcatlons

for relief requested asylum. In New York and Los Angeles, 41 of 57
aliens (72 percent) and 34 of 39 (87 percent), respectively, filed asylum-

applications with an immigration Judge Table 3.3 lists the predommant B

types of apphcatlons flled

3See appendix I for a discussion of applications for telief.
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Table 3.3: Applications for Relief Filed
With Immigration Judges

: New York Los Angeles
Type of application Number Percent Number Percent
Asylum? Y X .43 34 74
Adjustment of status 21 21 0 0
" Permanent residency 10 10 K 7
Suspension of deportation 6 6 3 7
Waiver of excludability = . ' 4 4 0. 0
Registry 4 4 1 2
Other 12 12 _ 5 11
Totals . 100> 100 46 - 101

2Some aliens applied for asylum more than once.

bA total of 113 applications were f||ed in New York Our total equals 100 because we d|d not record

details on cases in which aliens filed more than'5 apphcatlons

°Exceeds 100 percent due to rounding.

Cases in which aliens applied for relief generally took about five times
longer to conclude than cases in which no applications were made. This
is because additional appearances may be needed to present evidence, to

await an immigration judge’s ruling on an application, or to obtain a

State Department advisory opinion on asylum. We estimated that in

New York, about one-half of the cases in which aliens applied for relief
lasted more than 829 days, while half of the cases in which aliens did -
not apply for relief lasted less than 156 days. We estimated that in Los
Angeles, half of the cases lasted more than 974 days when relief was
applied for, and half lasted less than 209 days when no relief was
applied for. In May 1989, the Chief Immigration Judge said that cases
involving relief from deportation were taking substantially less time to "
complete (80 percent less i in Los Angeles and 12 to 25 percent less in
New York) - :

The n'umber of aliens in our review who applied for relief is probably

~ lower than normal. This is because the time period from which our case

samples were drawn covered part of the period during which aliens
could apply for legalization under IRCA (May 1987 to May 1988). For

~example, during the period covered by our review in New York, an esti- o

mated 1,012 of 6,501 deportation cases (16 percent) were administra- .
tively closed by EOIR because aliens indicated to immigration judges that
they were gomg to apply for legalization. _

Aliens could apply for legahzatlon if they had been in the United States.

illegally since before J anuary 1, 1982. Accordmgly, it appears that many
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of the. allens in the perlod covered by our review, who applied for legah—
zation, had been in the country for about 5 years or more at the time
they appeared at a.deportation hearing, These aliens might have been
eligible for and claimed some type of relief from deportation (such as"
suspension of deportation, waiver of deportation, or adJustment of sta-
tus) if legalization were not avallable s

- The Chief Imm1grat10’n J udge told us that he expects to see increasing - '
. numbers of aliens claiming suspension of deportation in 1989, mainly
aliens who were denied legalization under 1Rca. As of January 1, 1989, -
. these aliens will have accumulated the requisite 7 years re51dence in the
- United States, whlch is the prlmary ehg1b1hty criterion for this type of
rehef

- Asylum was the major type of relief applied for by aliens in New York
~and Los Angeles but few applications were granted. We estimated that
" in New York, 42 percent of the aliens in deportation proceedmgs (an

estimated 974 aliens) requested asylum. In Los Angeles, 35 percent (an

» vestlmated 604 aliens) d1d SO.

Appeals

After the immig'ration Jjudge issnes the case decision, the alien has 10
days from receiving the decision to file a notice of appeal to BIA*

Appeals} to BIA generally added at least 1 year to the duration of depor-

tation cases. We estimate that in New York, 149 cases (89 percent of the
cases appealed) were not decided by BIA until more than 1 year after the -

- appeals were filed. In Los Angeles, 20 cases (61 percent of the cases -

appealed) took more than 1 year to dec1de after the appeals were filed.

Generally- when a case is appealed the local EOIR offlce forwards to BIA
the record of proceedlng file, which includes the immigration judge’s o
decision, appeal form, transcript, briefs, exhibits, and other case-related

‘material. At BIA, case files are processed, reviewed by an examiner, and .

assigned to'a staff attorney for further review. Staff attorneys draft the . |

‘proposed order (decision) for review by the five BIA members.

Once BIA receives the record of proceeding, it usually renders a decision: -

‘within about 6 months. Much of the time consumed in the BIA appeals

" 4Although 'INS appeals cases to BIA, most appeals are made by aliens. Of the cases we reviewed, we

estimated that 96 percent of theappealed New York cases and 94 percent of the appealed Los Ange~
les cases were appealed by aliens. .
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process is attrlbutable to the tlme mvolved in obtammg the record of
deportation proceedmgs This appears to be due primarily to difficulties
in EOIR promptly requesting transcripts from its contractor. Before BiA
can begin reviewing an appeal, the audiotape record of the deportatlon
hearing needs to be transcribed. EOIR field offices forward all tapesto
the Office of the Chief Immigration Judge in Falls Church, Virginia,
where they are maintained until they are sent to the transcription con-
tractor for typing. The typed transcripts are returned to the immigra-
‘tion judges for review and correction, if necessary. Final versions are
provided to the INS trial attorney and the alien or the alien’ s representa-
- tive for review and use in brief preparation. The immigration judge sets

- . the time period for submitting briefs. Upon expiration of that time; INs

-and the aliens’ legal representatives are provided a copy of each other’s
briefs, if any, and each party has 10 days to prepare and submit a rebut-
tal brief. When all briefs have been received, or when the time allowed
by the immigration judge to file brlefs expires, the record of proceedmgs
is forwarded to BIA. :

In New York, for 75 cases in which data were avallable, half of the cases
took more than 480 days to complete and forward the record of proceed-
ings to BIA. Although we were unable to specifically 1dent1fy how much
~of that time was needed to prepare transcripts, the Chief Iramigration
Judge said that transcription was a problem during 1987 and 1988, the
time period covered by our review. He added that finances limited his -
office to about 4,000 to 6,000 pages per week and it was not unusual
during that period to have taken up to 9 months to type a transcript. A
new contractor was selected for fiscal year 1989, with EOIR deciding to
- spend more on transcripts and i increasing the weekly maximum to
10,000 pages. In March 1989, the Chief Immigration J udge told us that
' transcrlpts were bemg typed promptly. _

BIA declsxons appealed to the Federal courts generally add more than 1
year to the duration of a case. Of the 20 cases appealed to the Ninth
Circuit Court of Appeals, 80 percent were decided more than 1 year
after the appeal was filed, and 35 percent were decided more tha.n 2
‘years after the fllmg of the appeal. :

Staff attorneys at the Court of Appeals for the Ninth Circuit told us that
appeals are usually lengthy because briefs required for these cases take
~ time to prepare, agency records are not always received quickly, and
internal court procedures hamper quick case resolution. The staff attor-
neys told us that aliens use their right to file appeals as a tool to remain
in the country. They stated that many appeals they review are poorly
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prepared which they believe 1nd1cates that the aliens are not overly
concerned about the outcomes of their cases. They added that some .
aliens take advantage of the lengthy time the courts take to issue a deci-

sion. For example, in one case an alien couple absconded after the wife
" - had been ordered deported in 1970. INS reapprehended the couple in
. 1982, whereupon the couple began to file three consecutive motions to
~  reopen the case. Each motion was, in turn, denied by an immigration

judge, rejected by BIA, and dismissed by the courts. However, the _
elapsed time from the filing of the first motion to the Court of Appeals’ '

: th1rd declslon was’ almost 5 years

Case Backlogs in EOIR

The backlog of cases in EOIR contributed to the length of time needed to =
resolve deportation cases. As of March 1989, the Chief Immlgratlon
Judge said that the immigration judges’ backlog generally had been
cleared. However, a backlog of appeal cases remained at BIA.

" In 1984, EORR inherited the backlog of cases pending before the special

inquiry officers of INs. This backlog was estimated to be at least 56,000
cases. However, accordmg to an EOIR official, EOIR did not know specifi- _

- cally how many cases were pendmg Older cases were bemg redis-

covered while new cases were being received, adding to the backlog. The
Chief Immigration Judge told us that during this period he temporarily
reassigned judges from courts without backlogs to courts with backlogs,
such as Los Angeles, to alleviate the problem. He said that as of April .
1989, there was no backlog and that his goal was to have cases take no

~ longer than 5 months from the first hearlng to the immigration _]udge s
- decision. . _ '

* Discussions with INS representatives in the districts we visited indicated

that backlogs may be starting in some locations. For example, INS repre-
sentatives in New York said that orders to show. cause issued in May'

" 1989 were not being scheduled for a first hearing for 3 months. Simi-

larly, INs representatives in Miami stated that 4 to 5 months elapse until-
the first hearing was taking place. However, INs San Diego District Office
representatives told us that the first hearing was being held within 2 '
weeks of the issuance of the order to show cause, while El Paso officials
told us that the first hearing was taking place in 6 to 8 weeks. In May
1989, the Chief Immigration Judge told us that backlogs were building in
New York, Miami, and Los Angeles. He attributed this to an increased
number of asylum applications generated by an unusually large influx
of Central Americans who requested hearings in those locations. Also,
he temporarily detailed immigration judges to INs’ Harlingen District to
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handle an increased number of Central Americans’ asylum cases. Fur-
ther, he also assigned 1mm1grat1on judges to BIA to help dispose of its
backlog of appeal cases.

The backlog of cases pers1sts at BIA. As of October 1, 1988 BIA had 7 901
cases pending.5 As immigration judges reduced their backlogs by com-.
pleting more cases, BIA’s caseload and backlog increased because the o
number of appeals from immigration judges’ decisions increased. At the

" beginning of fiscal year 1985, BIA had a backlog of 1,247 cases and

. received 4,911 new cases during that year. In fiscal year 1988, BIA
received 10,191 new cases to add to a begmmng-of—the-year backlogof
5,578. Additionally, according to the Chief Immigration Judge, as EOIR'is
~able to procure transcripts more quickly than in the past, more cases

W1ll be avallable for BIA to hear : . '

In July 1988 inan effort to reduce the backlog, BIA establlshed a tempo-
- rary second board to decide cases. Each board is made up of two regular -

board members supplemented by an 1mm1grat1on Jjudge, who is ass1gned ,

temporarlly as an acting board member. . ‘

. g . Even when ahens were ordered deported or granted Voluntary depar-
_Al1ens Obtain Legal ‘ ture, legal and procedural mechanisms permitted them to remain'in, or
Status After Being return to, the United States.

As pr_eviously discussed, deportation cases often take several years or
more to resolve. Throughout this period, circumstances can change in
the aliens’ favor, establishing grounds by which they may obtain legal -
status. In some instances, legal status was ‘achieved while the alien was
still in the United States; in other cases, the alien left the country but
returned legally as a result of act1ons to obtain legal status.

In 22 of 82 New York cases that were appealed to BIA and in which

aliens were ordered deported or granted voluntary departure, the aliens
either continued to pursue, and successfully obtained, legal status while
remaining in the United States or departed the country and legally reen- -
tered. In some cases, this happened even though BIA upheld the 1mm1gra- :
tion Judge S order for the al1en to depart the country. This can occur

' 5These cases also mclude appeals from visa petitions and other matters not involving immigration.
Jjudge dec1sxons
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No Assurance That

Aliens Ordered to
Depart Do So

because alternatlves may be pursued smultaneously to obtain legal sta- -
tus on the alien’s behalf. The following examples illustrate these
occurrences. ,

An alien arrlved in the United States in July 1983 and was issued an
order to show cause in July 1984. An immigration judge granted volun-
tary departure in July 1985, which the alien appealed to BlA. Within a
few weeks of the immigration judge’s decision, a petition for ad]ustment :

~ of status on the basis of occupational preference was filed on behalf of

the alien. BIA upheld the immigration judge’s decision in January 1987.
The alien departed in April 1987 and was granted legal permanent resi- -
dent status later on the basis of the petition filed before the appeal to - -
BIA. : e - ‘

- An alien was issued an order to show cause in June 1981 and was

granted voluntary departure by the immigration judge in June 1984.
The alien appealed to BIA in July 1984. BIA upheld the immigration
Jjudge’s decision of voluntary departure in September 1986. However,
the alien had his status adjusted to legal immigrant in October 1985
Whlle the case was st111 in process before BIA. -

An'ahenvarrlved in the United States in September 1960 and was'issued
an order to show cause on November 1961. Almost 20 years later, in -
February 1981, an immigration judge ordered the alien deported. In

August 1981, the alien filed a motion to reconsider, but for reasons -

unknown, INs did not forward it to BIA until May 1987. It was not

- accepted by BIA because the time for appeal had expired. In June 1987,
" the alien filed a motion to reopen the case with BIA. BIA remanded the

case to an immigration judge who, in November 1987, ordered the grant-
ing of the alien’s application. This was made possible by the enactment

. of IrRCA on November 6, 1986, whleh changed the registry date from J une

30, 1948, to January 1 1972

_Aliens who are ordered deported or granted voluntary departure can

remain in the United States illegally. This occurs after they admit their

deportablhty and spend years in proceedings attempting to gain relief to
remain here legally. Throughout this process, INS expends resources to
challenge the alien’s claims for relief and even if successful, there are no

- BRelief from deportation on the ba31s that entry was made before January 1, 1972 (See app. [ for

discussion of registry. )
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' ‘assurances that ahens depart as requlred Further, INS does not pursue
-aliens who fail to depart mamly because of 11m1ted resources.

An 1mm1grat10n Judge s order of deportatlon becomes final when (1) the

alien waives an appeal, (2) the time allotted for an appeal expires and
no appeal is made, or (3) BIA dismisses an appeal When immigration

judges grant voluntary departure, they usually issue an alternate order
- of deportation, which automatically takes effect if the a11en has not
: departed by the t1me spec1f1ed - |

" Removal procedures dltfer dependmg on Whether an ahen is ordered

deported or granted voluntary departure. In nelther case however, does
INS physically remove most aliens who are ordered to depart. Rather, INs
depends on aliens to surrender or leave the country on their own. Unless
they are detained at the time they are to be removed from the country,

- ahens can 1gnore the order to depart and remain here 1llegally

When an order of deportatlon becomes flnal the INS district d1rector 1s

,' to issue a warrant of deportation. A deportatlon officer is to enter the

warrant into the alien’s file and then should contact the district office -
travel branch to arrange for the alien’s travel. The officer is to send the
alien two forms. One states that the alien has been ordered deported to a
specified country and warns that any unauthorized reentry within 5
years is a felony. The other form indicates the specific travel arrange-
ments-and the place and time at which the alien is to surrender for -

- deportation. These notices are to be sent by certified mail, return receipt

requested tothe ahen the alien’s representatlve, and the bond obligor,
if any. If the alien does not surrender when specified INS can declare the -

- bond, if any, breached and the 1nvest1gatlons branch isto be asked to

locate the ahen

‘In voluntary departure cases, a deportatlon offlcer monitors. the date by .

which the alien was to have departed. Unless the officer receives infor- -

- mation mdlcatmg departure, such as a copy of an airline ticket, the .

officer assumes the alien did not depart, issues a warrant of deportatlon ‘

~and proceeds as in a deportation case.

- 'INS does not keep statlstlcs on the number of aliens Who do not surren-
. der for deportation or fail to depart as ordered. However, a 1984 natlon-

wide INS study found that 76 percent of aliens ordered to surrender for
deportatlon failed to do so. Additionally, INS reported that as of Septem--
ber 30, 1987, the whereabouts of 56, 000 aliens in the deportation pro-
cess were unknown. This includes aliens who had been ordered to leave
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o - The passage of the Immigration and Natlonahty Act of 1952 occurred
- when the illegal flow of aliens into this country was not a major prob-

- lem. Since then, however, the flow has become a torrent. INS apprehen-

Conclusions

the country but may not have done S0, as well as aliens who have falled
to appear for hearlngs :

Our analys1s of the sampled cases showed that alien noncompliance with.
deportation has continued. We estimate that in New York, of the'

_approximately 1,307 aliens who did not appeal the immigration judge’ s

deportation order, there was no ‘evidence of departure for 642 of the '
1,307 (49 percent). In Los Angeles, of the 1,368 aliens who did not ‘
appeal the judge’s deportation order, there Was no ev1dence of departure
for 888 (65 percent) T o ‘

In addition, we found little ev1dence that the dlStI‘lCt offlces mvestlga-

- tions branches were requested to locate aliens for whom no evidenceof

departure existed. While not projectable, of the 27 aliens in New York
who were not in custody and for whom there was no evidence of depar-
ture, the investigations branch was contacted in 1 case, which did not
show evidence of departure. In Los Angeles, there was no evidence that -

" the 1nvest1gat10ns branch was contacted in any cases.

: Natlonally, the s1tuat10n appears smular to that in NeW York and Los
~ Angeles. In fiscal year 1987, 5,082 investigations were requested, 2,880

actually were undertaken, and 603 were completed. A total of 253 aliens

- ‘were apprehended and deported. INS representatives in the districts we

visited told us they do not generally request or undertake investigations
to locate aliens who fall to depart unless the alien has been conv1cted of
a crime.

sions of aliens illegally entering the country have risen from 45,000 in

1959 to 1.2 rmlhon m 1987, reachmg a peak of 1 8 mllhon in 1986

: The ex1stmg process to deport aliens is not Workmg well. Aliens violate -
“our laws by entering the country illegally, not complying with conditions

of legal entry, or not attending their deportation hearings, but they suf-
fer no consequences. Just like aliens who comply with our laws, these
aliens are entitled to apply for relief from deportation on the bases of

7 About 9 percent of these aliens i in New York and 4 percent in Los Angeles were from countries
whose aliens had been granted extended voluntary departure or were otherwise not being deported
during the period of our review (Haiti, Cuba, Nlca.ragua, Poland, Ethxopla, and Afghanistan).
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. the act’s provisions. Therefore, they have little incentive to comply' with

our immigration laws. Further, aliens continue to accumulate time and
reasons, such as establishing a family, to support their relief claims even
after INs has started the deportation process against them. Several INA
provisions establish the time criterion that, if met, can support a claim

- for relief. Compoundmg the problem is INS’ resource constraints. Given -

those constraints INS has not been able to effectively carry out its .

-responsibilities, which include apprehending aliens here illegally, detain-
ing those aliens whom it apprehends, pursuing aliens who fail to appear

for hearings or abscond after being ordered to depart or ensurmg their
removal when ordered to depart ;

’Finding‘soluti‘ons‘ to this complex preblem is difficult and is ineXtricably

related to the issue of how Congress wants to enforce our immigration "~

laws. Congressional intent with regard to major aspects of immigration

policy was clarified greatly with passage of IRCA. But even then, there
was not an overall consensus on just how far enforcement actions
should go. It has been extremely difficult to forge consensus on immigra-
tion issues taking into account (1) the rights and safeguards grounded in
our Constltutlon which includes protecting the rights of aliens; (2) the
need for secure borders to control whom we, as a nation, allow to enter
and remain here; and (3) humanitarian concerns. Moreover, a major

- restructuring of the existing system—such as the repeal of most relief

provisions and the massive detention of all apprehended aliens—may be g

-politically:sensitive or economically impracticable.

Consequently, we believe the best process for deciding the extent to
which, if at all, major statutory changes in the deportation area are

. needed is through hearings held by the Judiciary Committees. In the .

interim, our recommended changes in chapter 2 and the following legls-

*lative proposals, combined with the Immigration Marriage Fraud
. Amendments and IRCA’s potential for deterring illegal immigration, -

should start to improve the Nation’s deportation process.

Recommendatlons to
Congress

The length of time ahens have spent in the country, wh1ch can be used
to support their claims for relief, continues to build even after the hear-.
ing process has started. Accordingly, we recommend that Congress o
amend the INA to preclude aliens from accumulating time toward relief-
from deportation after iNs has served them with an order to show cause.
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Agency Comments

Under existing laws, aliens who have entered the country illegally or -
violated the conditions of their legal entry can claim relief from deporta-
tion, Therefore, we recommend that Congress amend the INA to preclude

~ aliens who fail to appear at a scheduled hearing for which they received

proper notification from using the act’s existing relief provisions. While
aliens would be allowed on motion to reopen their cases, the motion

- would be limited to explaining the reasons for their failure to appear.

Such a change should consider the political situation in the aliens’ coun-
tries of origin so that they Would not be deported into a hfe-threatemng 7
s1tuat10n :

~ - Justice agreed that our report gehei'ally reflects the timeliness of the

deportation process.? Justice pointed out that both the complexity of the -

_process and the desire of aliens to prolong it contribute to the processing -

times. However, Justice also noted that the due process protections pro-
vided by the Constitution or statute cannot be circumscribed by direct
Justice action; thus, J ustlce is limited in its ability to accelerate the

*deportation process when it is slowed by these protections. J ustice said

that to the extent that due process protections are provided by Justice -
regulations, it will review its regulations to determine whether modifica- -
tions are possible that would make the procedures more eff1c1ent with-

out Vlolatmg due process. .

- As to the time factors over which the Department has control, J ustlce

believes that the EOIR Automated Nationwide System of Immigration . )

. Review will eventually demonstrate major improvements in the process:

since the period subject to our review. The full 1mplementat10n of this

‘system, a comprehensive data base case tracking system for all.cases,

was achieved in 1988. According to Justice, this system not only con-

- tains all relevant case information and identifies all upcoming and over-
- due actions by dates, including the need to schedule héarings, but also

allows a case to be electronically transferred from one field office to -

~ another for both case information transport and recordkeeping pur- -

poses. This development should significantly enhance Justice’s ability to
ensure more timely processing of such cases. Since this system became -
effective in 1988, which is after the perlod covered in our review, we’

" have not evaluated it.

J ustice said it w0u_ld generally favor legislatiye modifications to curtail
the incentives for aliens not to appear, preclude relief from deportation,

8Just;ice’s comments also apply to the exclusion process which is discussed in chapter 4.

Page53 . . . GAO,/GGD-90-18 Emmigration Control



Chapter 3 )
Legal and Administrative Factors Affect the

) Depomtion Process

and stop the accumulation of time towards relief. However, Justice
added, these modifications, while solving some of the probléms in the
present deportation process, must also assure due process for each alien.
Both INs and EOIR are attempting to determine the impact of our pro- -~

“posed changes to both increased effectiveness of the process'and

increased administrative requirements. They will review their findings, .

_ suggest specific legislative proposals consistent w1th their fmdmgs, and

coordmate any proposals with approprlate Justice officials.
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Processing T1mes Are Faster for
| Exclus1on Cases |

On the basis of our sample, we found that exclusion cases generally are
completed more rapidly than deportation cases. The majority of exclu-
sion cases were adjudicated within 1 month of the time the alien was
apprehended to the immigration judge’s decision. In New York, cases
appealed to BIA usually took more than 3 years to resolve

On the basis of our analysis in New York and Los Angeles more than v
“half of the cases were completed within 6 months. When immigration -

~ judges’ dec1s1ons were appealed to BIA, 75 percent of the New York cases
took 3 or more years. In Los Angeles, not enough cases were appealed to.
BIA to make meamngful prOJectlons ‘ -

: Exclusmn cases generally may not be as prolonged as deportatlon cases |
because :

« . the burden of proof for adm1ss1on into the United States ison the ahen,
« excludable aliens are detained more frequently than are deportable
- aliens and, as a result, their cases are given priority for hearings; and
~+ exclusion cases generally involve fewer issues since they are based on -
the aliens’ circumstances at the time of entry. In other words, the aliens
have not spent enough time in the United States to establish ties and
bases to request relief from deportation. S

As with the deportatlon process, there is no criterion for how long the

exclusion process should take. In some respects, expeditious processmg
“of exclusion cases is more desirable than it is for deportation cases. '

Many aliens in exclusion proceedings are detained pending resolution of
- their cases, either at an INS fac111ty ora contract fac1hty, Whlch is costly.

The detained aliens have._not broken any laws, unlike al_iens, who have
been found to have entered the country illegally or overstayed their -
visas. These aliens presented themselves to INS for inspection, Whlle ‘

~ aliens who entered illegally did not

Durlng fiscal year 1987 INS estimated that 196 mllhon aliens underwent
. primary immigration inspection at ports of entry. About 728,000 of
them decided to return home when denied admission to the United
States, but 7,113 others requested a hearlng before an 1mm1grat1on
: Judge :
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Chapter 4

* Processing Times Are Fa.ster for

Exclusion Cases

We estimated that in New York, about 84 percent of the 2,081 exclusion

- cases were decided by an immigration judge within 6 months of the alien |

being placed into proceedings (see table 4.1). In Los Angeles, 54 percent

of 26 cases were completed Wlthln 6 months

Table 4.1: Duration of Exclusion Cases
Decided by Immigration Judges

15

o _ New York® ___Los Angeles .
Duration of case Number = Percent - Number; Percent
Same day to 31 days - - 4 1480 - 71 B

32 days to 6 months . o219 13 6 23
“More than 6 months to less than 3 ‘ ' - ' o
" years o : 257 . 12 . 7 - V-
3yearsormore . - Lo e 4

Don't know. - : o . . 1 4
Totals -

2,016 96° 26 100

_2These numbers are estimates made on the basis of our sample :

®The sampllng errors for this number were $o large as to make a pro;ecnon not meanmgful This -
resuited in a total of less than 100 percent .

The point in time at which aliens were placed into proceedmgs dlffered

~_between New York and Los Angeles because of different procedures. In’

New York, the decision to place an alien in exclusion proceedings is gen-
erally made by INs inspectors at the port, of entry. INs issues a Form I-
122 (Notice to Applicant for Admission, Detained/Deferred For Hearing

‘Before an Immigration Judge), which notifies the alien of INS’ intent to

exclude. In Los Angeles, potentially excludable aliens are instructed to -
report or brought to the INS district office for inspection. In New York,
about 92 percent (1,909) of the aliens were served with Form I-122 on
the day of arrival, with no alien being served more than 26 days after
arrival. In Los Angeles, only 12 percent (3) of the aliens were served on
the day of arrival, while 50 percent (13) were served within 14 days,
and 26 percent (7) from 3 months to 14 years. We were unable to deter-

mine a time frame for 12 percent (3) of the cases.

INs Miami DlStI‘lCt offlcmls sald that the1r exclusmn cases take longer to .
complete than such cases in New York or Los Angeles because the Miami
cases involved Haitians and Cubans. Special provisions apply to them
regarding their exclusion. (See section on Appeals.) :

As with deportation cases, when alienfs‘ appeal exclusion decisions of
immigration judges to BIA, the time to complete cases increases. As ,
shown in table 4.2, of the 53 New York cases appealed to BIA, 76 percent

- took 4 years or more to complete
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Table 4.2: Duration of Exclusion Cases

Appealed to BIA

 Totals - 53 100

o : _New York Los Angeles _
Length of cases Number Percent Number Percent
Less than 1 year ‘ o 4 . 7 1 20

.1 but less than 4 years ' o 9 17, 2
4 butless than 5years = - ' 12 23 s ‘.
5 years or more o : ‘ 28 . 53 o120
Don't know e . . 1 20
5 100

 Disposition of Exclusion

Cases

‘The majority of ahens who completed exclusion proceedmgs were

ordered excluded and deported or were permitted to withdraw from
proceedings (similar to being granted voluntary departure in deporta-
tion). Table 4.3 shows our estimate that in New York, 86 percent of
2,081 aliens were ordered excluded and deported or were permitted to
withdraw. The remaining 14 percent were granted entry into the United
States either temporarily for business, pleasure, or asylum, or perma-
nently because evidence disclosed that they were legal permanent
residents or citizens. In Los Angeles, 50 percent of 26 aliens were
ordered deported and excluded or were permltted to w1thdraw and 50 .
percent were admitted. :

- Table 4.3: Disposition of Exclusion
Cases by Immigration Judges

New York? . Los Angeles
Case disposition Number - Percent Number. Percent
Ordered excluded and deported 987 . 48 . 8 L3
Permitted to withdraw ' 794 38 5 19
‘Granted entry . 300 14 13 50

Totals . 2,081 100 : 26 100

" 4These numbers are estimates made on the basis of our sample.

Appeals to Bia usually involved cases in which aliens were appealing

‘immigration judges’ decisions not to admit them into the United States.

A small number of appeals were made by INS, usually-to contest the
alien’s admittance into the United States. Table 4.4 shows that BIA
upheld the decisions of immigration judges in the majority of cases. -
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Table 4.4: Disposition of Exclusion
Cases Appealed to BIA

Factors Affecting the

Duratlon of Exclusmn

Cases

Total _ .
‘ : ' ~ appealedto  Appeals ___BIA decision
Location " - . : . BIA withdrawn Upheld Reversed and other

New York = = .88 6 3B S22
Los Angeles 2B 1 2 S 20

The INA and regulatlons prov1de aliens in exclus10n proceedings with due
process requirements similar to those provided in deportation proceed-
ings. However, it appears that the circumstances of aliens in exclusion -
proceedings affect the tlme frame within Whlch their cases are

.completed.

Unhke deportation cases, in exclusmn cases the burden of proof (to be
admitted into the country) i is on the alien. Further, EOIR policy gives pri-

. ority in schedulmg hearings to aliens who are detained. Aliens in exclu-

sion proceedmgs are detained more frequently than are deportable
aliens. For example, we estimated that in New York, 55 percent of aliens

Jin exclusion proceedings were detained, Whlle 8 percent of aliens in
deportation proceedings were detamed '

Unhke deportable aliens who have spent some time in the United States

-aliens who are seeking admission generally have less of a basis to sup-

port clalms of relief. This usually results in quicker case dispositions.
For example we estimated that in New York, only 8 percent of the
excludable ahens filed apphcatlons for re11ef most were for asylum.

AppealS o

filed.

"'Appeals to BIA generally added at least 1 year to the duration of exclu-

sion cases. In New York, 48 cases (91 percent of the appeals decided)
were not decided by BIA until more than 1 year after the appeals were

- filed and 28 cases (53 percent) were not decided until more than 2 years
. after the appeal was filed. In Los Angeles, 1 case (20 percent of the

appeals dec1ded) took more than 1 year to de01de after the appeal was

~ According to the Ass1stant District Director for Detentlon and Deporta-

tion in New York, the length of these cases is attributable in part to the

fact that the United States was not deporting aliens from certain coun-

tries, such as Cuba and Haiti. In New York, 31 of 53 cases (58 percent) ..
involved Haitians most of whom had been in exclusion proceedings for4
to 5 years. In the early 1980s, many Hait_ians departed Hai_ti by boat and -
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headed for the United States, and were apprehended at sea and placed
in exclusion proceedings. INS policy changed during this period. Some-

~ times, Haitians were placed in detention, while at other times they were
- paroled! into the country. Also, several court actions were brought

against INS by groups representing Haitians. As a result, the exclusion
cases against these aliens were delayed throughout this period. Accord-

_ ing to the Assistant District Director for Detention and Deportation in -
‘New York, for several years no proceedmgs were held for Haitians,

Whlch may explain the length of such cases in our rev1ew

Regardless of the length of tlme these cases took, the final outcomes
were not much different from those in BIA deportation cases in which °
the immigration judges’ decision ordering the alien to depart the country
was upheld by BIA. In 35 New York cases, BIA upheld the immigration
judge’s decision ordering the alien removed from the United States. Hai- -
tians represented 27 (77 percent) of these cases. Although in these 35
cases BIA upheld the immigration Jjudge, 13 aliens did not leave the coun-

try because they were granted legal permanent re51dent status

lExcludable aliens temporanly admitted into the United States for emergency reasons or when in the o
- public interest.
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The Exclus1on and Deportatlon Processes

‘Hearings

Aliens whom INS bars from entering the Umted States but who wish to
be admitted are placed into the exclusion process. Aliens in the United
States whom INs wants to remove are placed into the deportation pro-
cess. These processes begm with an alien’s apprehension and end with

-either their removal from the country or a judgment of eligibility to -

remain. They are characterized by several major elements. Chief among -
these is a hearing to determine the alien’s excludability or deportability.
Aliens and INS may also file motions to reopen cases or reconsider deci-

‘sions. Additionally, aliens may request that exclusion be waived or may

file for relief (exemption) from deportation under numerous provisions

of law and may appeal dec1s1ons through BIA and the federal courts

Exclusion and depdrtation hearings are administrative as opposed to
criminal in nature, and both prov1de the alien w1th the basm require-
ments of due process. :

- Aliens in this country are considered persons protected by the Fifth

- Amendment’s due process clause.! As such, they are entitled to proce-

dural due process regarding their potential deportatlon Conversely, due
process is not constitutionally required for aliens who appear to be inad- -
missible into the United States, and therefore, few restrictions exist on

“the type of procedures Congress can establish to exclude them. How-

ever, the INA and Justice’s implementing regulatlons established due pro- -
cess procedures for excludable aliens similar to those established for
deportable aliens. Unde_r these procedures, the aliens have the right to

'be represented by counsel (at no expense to the government); -

be informed of the nature, purpose, time, and place of the hearing;

“present evidence and witnesses in their own behalf;

examine and object to evidence against them; -

cross-examine witnesses presented by the government; ‘ .
request the immigration judge to issue subpoenas requiring attendance.
of witnesses and/or the production of documentary evidence; and -

) appeal dec1s1ons of the immigration judge to BIA and the federal courts'

Whlle both types of hearmgs are carried out in a similar manner, exclu-
sion hearings are generally closed to the pubhc, whereas deportation -

hearmgs are not.

1The fifth amendment states “No person shall be ... deprived of life, llberty, or property, without due .

‘process of law.”
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At elther hearing, the Jjudge informs the alien of the nature and purpose -
of the hearing and advises the alien of his or her rights, including the
privilege of being represented by counsel. The judge also advises the

alien of the availability of free legal service programs, which are not

provided by the government, and ensures that the ahen has been glven a
list of such programs :

NS presents evidence and examines and cross-examines the alien and :
‘witnesses. The judge regulates the overall course of the hearing,

administers oaths, receives all evidence, rules upon objections, and ques-
tions witnesses. The Judge may adjourn the hearing and set a date for its
continuance for various reasons, such as allowing the alien time to
obtam counsel or to file an application for rehef

At the conclusion of the hearing, the Jjudge renders a decision, either
orally or in writing. Essentially, the decision will be to order the alien
deported or excluded, grant the alien relief from deportation or exclu-
sion, or terminate the hearing. The Jjudge also advises aliens of their .
rights to appeal adverse decisions. Hearings are recorded verbatim, and -

- arecord of proceedings containing all evidence, testlmony, and other
_pertinent material is malntalned )

Aliens and INS may appeal decisions to BIA. BIA's review is based on the
record of the hearing. Legal briefs may be filed, and BIA may also permlt
oral arguments.

Post-Hearing Motions

Motion to Reopen

Aside from appealing decisions, aliens or INS may file various motions
subsequent to hearings or BIA proceedings. The purpose of these motions
is to have the case reviewed. Demal of the motlons may be appealed to o
BIA dnd the courts - ‘

- The alien may request reopening a case because circumstances might
. have changed since the deportation order, such as a change in a foreign
‘government that might affect an alien’s previously denied claim for asy-

lum. The alien must show that there are new and material facts that
were not available at the previous hearing and the motion must be sup-
ported by affidavits or other evidence. INS may also file motions to
reopen.

| Mot_iens to reopen that are denied by EOIR and BIA may be appealed to -

the courts. A motion to reopen does not automatically stay the execution
of a deportation order. The INA does not providevfor motions to reopen.
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Motion to Reconsider

Motion to Remand

‘The Exclusion Process

Rather, the reopening procedure was developed by the Attorney Gen- = -

- eral, through regulation.

A motion to reconsider is a request b_y the alienthat the judge reexamine
a decision because of a change in the law or in its interpretation, or -~ -

because some aspect of the case was overlooked in the previous proceed- |
"~ ing. A motion to reconsider does not result in an automatic stay of

deportatlon INS may also request recons1deratlon of a dec1s1on

New c1rcumstances may occur while an appeal is pendmg The alien or
INS may request that the case be referred back to the previous level of _
adjudication because of the changed circumstances. As with a motlon to

reopen, the motion to remand must contam new ev1dence

Aliens arriving at ports of entry must undergo INS inspection. During the
primary inspection phase, INS inspectors check each alien’s entry docu-

_ments? to determine if they are valid and if aliens are entitled to enter in -

the status in which they are seeking entry; for example, visitor. They -
also ask questions aimed at determining whether the aliens are likely to
overstay their visas, plan to work in the country, and have sufficient
money to support their stay. The inspector may also check the alien’s

name against an INs data base that contains names and other informa-
“tion on individuals who should be denied entry into the United States.

At the conclusion of the primary inspection, the inspector may admit the
alien. If the alien cannot establish that he or she is admissible, a second-
ary inspection takes place. ThlS may involve further questioning, the
taking of a sworn statement, a search of the alien’s personal effects, and
a medical exammatlon

Aliens who' appear to be excludable may be permitted to withdraw the‘i'r
application for admission and leave the country voluntarily. INS

‘reported that in fiscal year 1987, about 264,000 aliens withdrew during
* primary inspection and another 465,000 withdrew during secondary

inspection. Aliens who do not withdraw voluntarlly or whom INS does
not permit to withdraw are entitled to an exclusion hearing. There were
about 7, 000 such hearings in fiscal year 1987. Until the_ihearlng,_ the

2Generally, immigrants must present a valid immigrant visa or other entry document and a passport;
nonimmigrants must present a valid nonimmigrant visa and a passport or a border crossing identifi-
cation card: Immigrants entering to perform labor must present a labor certification from the Secre-

" tary of Labor.
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alien may be detained by INs or paroled into the United States. w1th or
without the posting of a bond 3 _ :

At the exclusion hearmg, the burden of proving admissibility rests with
the alien. An alien may also request a waiver of excludablhty on the

bams of any one of the grounds descrlbed in the followmg sections.

- The immigration Judge may rule on Walvers of excludablhty. If the

waiver is granted and the alien is otherwise admissible, the alien is
admitted into the country. If the waiver is not granted or the judge rules
the alien excludable the alien must either leave the country or appeal
the judge’s decision to BIA.4 Pending an appeal or departure, the alien
may be detained or paroled. Generally, aliens awaiting departure are
detained. Aliens wishing to appeal their exclusions to BIA have 10 days
to f11e a notice of appeal

If BIA upholds the immigration judge’s decision to exclude the alien, the -
alien can appeal BIA’s decision to U.S. District Court under a habeas
corpus proceeding.® Under this proceeding, the court’s review is limited
to determining whether the government followed established proce-
dures; for example, that a fair hearmg was held, INS abided by its own '
regulations, and the judge’s decision is supported by the record. The
alien or INS may appeal an adverse district court decision to the US.
Circuit Court of Appeals and ultimately to the U.S. Supreme Court.

* When all appeals are exhausted and the alien is still found to be exclud-

able, INS arranges for the alien’s removal from the country.

- Waivers of Excludability

Aliens who are excludable may have their grounds for excludability
waived and gain entry to the country as either immigrants or nonimmi-

 grants. Generally, to obtain a waiver, the aliens must (1) show that they

meet the conditions of one of the approximately 20 waiver provisions’

stated in the law, and (2) obtain a favorable decision by the Attorney

3Parole allows an excludable alien to be-admitted into the United States for a temporary penod when
in the public interest, or for emergency reasons such as urgent medical care. Paroled aliens have not
made an official entry and are con51dered to be “at the border" desplte being permxtbed to travel i in
the United States. ) )

“In somie limited circumstances, immigration Judges may allow aliens to withdraw their applications
for admission and leave the country

5A wr1t to bring a person in custody before the court to detemuine the Iegality of the custody.
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The Deportatlon
Process ’

General acting through INs or EOIR ¢ For some Walvers, a recommendatlon

- by the Secretary of State is also requlred

Of the approximately 20 waiver provisions in the INA, two provide broad
coverage and permit the Attorney General to waive almost all grounds - -
for exclusion. These provisions apply to (1) any alien who intendsto -
entér as a nonimmigrant and (2) lawful permanent residents who leave :
the country temporarily and then seek to reenter if they are returnmg to
a lawful unrelmqulshed domlclle of at least 7 consecutlve years

Some excludable ahens Who want to enter as immigrants can quahfy for
a Walver if they are spouses, children, or parents of U.S. citizens or law-
ful permanent residents. Generally they must prove, among other .
things, that if they are not allowed to enter, extreme hardshlp will result
to the 1mmed1ate relatlve. : : :

Aliens may also apply for a waiver of excludablhty by clalmlng asylum
(See p 68.) ‘

© INS may apprehend aliens suspected of being deportable in several ways, |
- for example, during inspections and investigations at employers’ prem-

ises or at state, local, and federal prlsons and Jalls

The apprehending INS officer may offer the alien the opportunity to .
depart the country voluntarily if the alien is eligible; for example, not a
criminal; The alien may also apply to INS for certain types of relief from
deportatlon such as asylum or adjustment of status.” If voluntary depar-
ture is not offered or accepted, or the relief is not granted, INS serves the -

“aliens with an order to show cause, which requires the alien to appear at
a hearmg to show cause why deportatlon should not oceur. 8 The order to.

8In some c1rcumstances, a waiver is ma.ndatory, that is, the Attorney General has no authority to

.exercise discretion as to whether or not the waiver will be granted. For example, immigrant aliens

ordinarily excludable on grounds of 1llmeracy cannot be excluded if they have close relatives in the
country. - - :

7INS personnel, mcludmg trial attorneys, may request INS investigators to obtam evidence to support;

- denial of certain applications for relief. These investigations, however, are generally not done because

of higher priorities within INS.

8There are two types_of orders to show cause. One is mailed to the aliens and notifies them that they

_ must appear at a hearing. The other type includes a warrant of arrest and requires INS to take the

alien into custody. This type is used when INS suspects the alien is not likely to appear for a deporta-

- tion hearing.
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show cause is also flled with EOIR Whlch notifies the ahen of the time
and place of the hearing. :

At the hearing, the immigration Judge explains the order to show cause
to the aliens. The judge also informs aliens of their right to apply for -
any type of rehef for Whlch they may be ehglble such as asylum. '

The government must estabhsh the ahens deportability by clear, une- :

~quivocal, and convincing evidence. For aliens who entered illegally, this
- usually requires INS to show that the alien is not a citizen. The burden of -

proof then shifts to the alien to establish the time, place; and manner of
entry. If unable to do so, the alien is presumed to be in the country ille-
gally. For those who entered legally, INS must show that they violated
the conditions of their entry; for example, overstayed their visa. For
lawful permanent residents, INS must show that the aliens meet one of
the other grounds for deportability, such as criminal convictions.
Deportability generally is not an issue in deportation hearings because
aliens usually concede that they are deportable. : '

During the hearing, the alien may request certain types of relief from
deportation or may renew requests for relief previously denied by INs,
which an immigration judge can grant. No new evidence is needed to
renew requests. Aliens must prove they are ehglble for, and should be

' granted rehef from, deportatlon

In response to the alien’s request for relief,'the immigration'judge can

. grant the request, in which case the alien’ remains in the country, '
‘deny the request, in which case the alien is ordered deported and must

leave the country or appeal the decision to Bia within 10 days; or

- grant voluntary departure and issue an alternate order of deportation so

that if the alien does not depart by a specified date, INS can apprehend
and deport the ahen Wlthout further proceedings.

If the ahen appeals to BIA and it upholds the immigration judge’s deci-

sion to deport the alien, then INs issues a surrender letter ordering the

alien to surrender to INS. However, the alien can petition for review to

the U.S. Court of Appeals and must do so within 6 months of the final
order of deportation. The petition for review automatically stays depor-
tation. The court’s review considers only the administrative record of
deportation proceedings and is limited to those determinations made
during those proceedings, for example, challenges to the finding of
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deportability and to the denial of relief from deportation. The alien or-
INS may appeal an adverse court of appeals decision to the Supreme -
Court :

When all appeals' are exhausted, and aliens are still found to be deport-
able, they are required to surrender to INS for removal from the country.

'Aliens may request a stay of deportation from the INS district director

but are still required to surrender for deportatlon If they fail to do S0,

“INS must locate and apprehend them 10

Relief From Deportation

Voluntary Departure '

Aliens may claim relief from deportation under approximately 20 provi- -

sions of law and regulations. The burden of proving eligibility for relief
and persuadlng INS, the immigration Judge BIA, or the court that it is.
Warranted rests with the al1en -

_ Voluntary departure is the most common form of relief. It relieves aliens

from deportation but requ1res them to leave the country, usually at their -
own expense : . _ :

' Some relief provisions provide permanent relief; that vis, complete o

exemption from deportation and the opportunity for the alien to attain s
lawful permanent resident status. Other relief provisions allow aliens
Who have been ordered to leave the country to postpone their removal.

This beneflts the government by avo1d1ng much of the admmlstratlve
and judicial effort and expense connected Wlth formally deporting an

-alien. It relieves the alien from the consequences of being deported—

being barred from reentry for 5 years and subject to felony prosecution
if reentry is made or attempted after being deported. It also allows the
alien to apply for readm1ss1on to the United States. S

Under this procedure, deportable ahens admit to 1llegal status and agree

- to leave the country without a formal deportation order at their own

9lssues affecting the alien's status decided upon by’ INS before or after deportation hea.rmgs are

outside the scope of the court’s review but may be. appealed to the district court.

10Aliens ordered deported as criminals, subversives, oron other grounds related to criminality, immo-

. rality, or narcotics, who fail or refuse to depart from the United States within 6 months are subject to

a criminal penalty of up to 10 years’ imprisonment. Aliens who illegally reenter the United States
after being deported or excluded are subject to a criminal penalty of imprisonment of up to 2 years
and/or a $1,000 fine. If they were deported for commission of a felony and reeriter or attempt to
reenter, they are subject to a fine and/or up to 5 years’ lmpnsonment For aggravabed felomes, the

* penalty is a fine and/or up to 16 years’ imprisonment.
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Suspension of Deportation

expense.!! Voluntary departure may be granted by INs (to avo1d deporta—
tion proceedings) or by an immigration judge once deportation proceed-

. ings have begun.

When immigration judges grant voluntary departure, they also usually .

' issue an alternate order of deportation, which allows INS to deport the

aliens if they have not left voluntarily by the date specified. An ahen

may appeal demal of Voluntary departure to the courts.

In fiscal year 1987 about 1.1 mllhon a11ens were gra.nted voluntary
departure As of September 30, 1987, INs reported 65,000 outstanding -
cases in which aliens had been granted voluntary departure by INs but-
had not yet departed or had not had their departure verified by INs. =
There were also 28,000 outstanding cases in which aliens had absconded
rather than depart. .

The Attorney General may also grant aliens from specified countries -

who have been found to be deportable, extended voluntary departure
This procedure, authorized by regulation, postpones their removal

- indefinitely, usually for humanitarian reasons. For example, aliens may -

face hazards if they return to their countries of origin because of dan-
gerous political conditions. As of September 30, 1987 75, 000 ahens were

' under extended voluntary departure

Under sect1on 244 of the INA, aliens may request to have their deporta-

tion suspended and their status adjusted to lawful permanent re51dent

This has been one of the most common forms of rellef

Suspensmn of deportation may be granted only by an 1mm1gratlon judge
at his discretion. To qualify, aliens must show 7 years of continuous
physmal presence in the United States, prove good moral character _dur-

" ing that period, and demonstrate that deportation would result in

extreme hardship to themselves or their spouses, parents, or chlldren
who are citizens or lawful permanent residents, If the aliens’ deporta-

_tion is based on criminal or national security grounds, qualifying for

suspension is more difficult. They must show continuous physical pres-

- ence for 10 years following the deportable act, prove good moral charac-

ter throughout that period, and demonstrate exceptional and extremely

' unusual hardship to themselves or fam1ly members

uAl1ens authorlzed to depan voluntarily but financially unable to do so may have their removal paid
for by the government. This constitutes voluntary departure with prejudlce and the aliens must walt

- B years before applymg for admission.
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: Adjustmerit of Status -

Registry

Asylum

If suspension of deportation is granted, the Attorney General makes a
report of the suspension to Congress. In order to disapprove the suspen-
sion, 1t appears that Congress must enact leglslatlon

r;

Under sectlon 245 of the INA, nommmlgrant aliens who are in the coun--‘

try and meet the requirements for an immigrant visa can have their sta-

- tus adjusted to that of lawful permanent resident without having to -

follow the usual procedure of traveling abroad to receive an immigrant

‘visa. Aliens may seek adjustment of status before or during deportation '
" proceedings. In the latter case, the apphcatlon is treated as a request for

relief from deportation. This relief is usually claimed by nonimmigrants
who have overstayed their visas, In fiscal year 1987, INS reported that a
total of 214,521 aliens were adjusted to permanent resident status, but it

© did not report how many of these adlustments were granted during

deportation proceedings.

Ad]ustment of status is not available to aliens who entered without

. inspection or to aliens who have worked without authorization (unless .

they are immediate relatives of U.S, citizens). IRCA made adjustment of
status unavailable to aliens who have not maintained continuous legal

immigration status (unless they are immediate. relatives of U.S. citizens).

The IRCA provision could reduce somewhat the number of requests made
for this relief during deportation proceedings by nonimmigrants who
have overstayed their visas (and thus have not maintained legal status).

Under section 249 of the INA, aliens may request and receive lawful per-
manent resident status if they (1) entered the United States before Janu-
ary 1, 1972; (2) are of good moral character; (3) have been in continuous

~ residence since entry; and (4) are eligible for citizenship. This relief is
_ not available to aliens who Would be madmls31ble to the country, such as
- cnmmals :

Unde\r’vprocedure's established in accordance with section 208 of the INA,
aliens may, before deportation proceedings, make application for asy-
lum to an INS district. director or during deportation proceedings to an
immigration judge. The aliens must demonstrate that they are unable or

- unwilling to return to their country of nationality because of a well-

founded fear of persecution on account of race, religion, nationality,
political opinion, or meinbership in a particular social group. The immi-
gration judge solicits an advisory opinion from the Department of State
on the applicant’s e11g1b111ty for asylum if INS has not previously ‘

received one.
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Withholding of Deportation

Waiver of Deportation -

Stay of Deportation

If the aliens’ applications are approved, they are granted status as
asylees for 1 year, after which they may apply for legal permanent resi-

~dency. Denial of asylum may be appealed to BiA and to the courts. In

fiscal year 1987, INs granted asylum to 5,093 aliens, denied 3,454 appli-
cations and closed 37,269 other cases because the aliens withdrew the.
applications, did not consent to an INS interview, or died. As of Septem-
ber 30, 1987, INs reported that 80, 730 asylum apphcatlons were '

- pending.

Asylum requests filed with an immigration judge are also corl51dered as.
requests for nonrefoulement (withholding of deportation). This relief is

~ available under section 243(h) of the INA to aliens whose lives or free-

dom would be threatened in a particular country on account of race,
religion, nationality, membership in a particular social group, or political
opinion. It differs from asylum in that it protects the alien against -
return only to the threatening country. Deportation to another (non-
threatening) country is not precluded. Further, it does not ent1t1e the -

- alien to other beneflts such as work authonzatlon

‘ Sectlon 212(0) of the INA allows the Attomey General to waive deporta—

tion for a lawful permanent resident who has maintained a lawful domi-
cile for 7 consecutive years. There is no express requirement that the
alien demonstrate good moral character or extreme hardship. Although
this relief was orlglnally available only as a waiver of excludability for
residents returning from abroad, it is now also available to deportable - :
aliens residing in the country. Relief may be granted only when deporta- -
tion is based on a ground for deportation for wh1ch there isa compar—
able ground for exclusxon '

Aliens under fmal orders of deportation may be granted a stay of depore o
tation by INs (for example, to allow aliens to attend to personal needs -

~ before departing). INs, immigration judges, and BiA may also grant. stays
_in connection with motions to reopen or reconsider an alien’s case.

Denial of such stays may be appealed to a district court. Direct appeals
automatlcally stay deportation, whlle motlons do not ' S

Additional Means of
Precluding Deportation

While not relief provisions as such, there are two additional means by

which aliens may be spared from deportation. One pertains to aliens’
who may be subject to.deportation on the basis of having been convicted

~ of certain crimes. Section 241(b) of the INA permits the court in which an

alien is convicted to recommend to the Attorney General that the alien -
not be deported. If INS is unable to convince t_he court not to make the -
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recommendation, it is precluded from using the conviction as a basis for
deportation. However, such aliens might be subject to deportatlon on

. other grounds, such as illegal entry.

Additionally, INs has a “deferred action” procedure, under which it
administratively gives some deportation cases a lower priority so as to-
utilize enforcement resources more efficiently. This enables INS to. termi-
nate or decline to initiate deportation proceedings, or decline to carry

out an order of deportation. Factors to be considered in deferring action

include the unlikelihood of ultimately removing the alien; sympathetic
factors that threaten to prolong deportation proceedings; the possibility
that adverse publicity toward INS will be generated; and whether or not. -
the alien is a member of a dangerous class, such as criminals. Deferred
action is recommended by the district director but must be approved by
the regional commissioner. :
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ObJect1ves Scope, and Methodology

‘By letter dated June 10, 1987, the Housé Jud1c1ary Subcommittee on ‘
Imm1grat1on Refugees, and International Law requested that we exam-
ine the procedures governmg the exclusion and deportatmn of al1ens

As agreed W1th the Subcommittee We'obtained information on:

s the admmlstratlve and judicial framework used to exclude and deport
- aliens, 1nclud1ng the various act1ons ahens can take to remam in the
country;. :
.« the length of time to complete the deportatlon and exclusion processes
~inINs’ New York and Los Angeles Districts; and
« the number of aliens who do not appear at scheduled deportatlon and
* exclusion héarings, including a review of their case f1les in INS’ New
York and Los Angeles Dlstr1cts

We also agreed to analyze H.R.3187 (99th Congress) and H.R. 1510 (98th
Congress), which would have altered the handling of exclusion and
deportation cases, to determine how these proposed bills could affect
the exclusxon and deportatlon processes :

To obtam mformatxon on the admm1strat1ve and judicial framework
used to exclude and deport ahens, we examined applicable laws and reg-
ulations. We reviewed policies-and procedures and held discussions with
representatives at INS’ Central Office and New York and Los Angeles
District Offices and at EOIR headquarters and field offices in New York
and Los Angeles We also considered information contained in several
publications dealing with the deportation and exclusion processes.! We
also observed deportation hearings held in New York and Los Angeles.

We reviewed deportatlon and exclusion cases in EOIR’s New York and
Los Angeles field offices to ascertain the number of calendar days
needed to complete the deportat1on and exclusion processes, and to
examine the problem of aliens who fail to appear at deportation and
exclusion hearings. In fiscal years 1986 and 1987, these two districts
accounted for approx1mately 34 percent of the exclusion cases and 25 .
~ percent of the deportation cases completed by EOIR nationwide. We dIS-
cussed the results w1th INS off1c1als at these two locatlons o

lDav1d A. Martin, Major Issues i in Immlgratlon Law, (Federal Judu:lal Center, 1987), Dan Kesselbren-

* ner and Lory D. Rosenberg, Immigration Law and Crimes, (New York: Clark Boardman Company,
Ltd., 1987); and Peter H. Schuck “The Transformatlon of Immlgratxon Law, 84 Columbla Law ,
Rev1ew l (1984). ) )
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We also discussed the results of our work at these two locations with INS -
representatives in El Paso, Texas; Miami, Florida; and San Diego, Cali- -
fornia and the EOIR officials responsible for these cities. These addltlonal '
" locations were selected because a large number of aliens are appre- ° ‘
‘hended there and these three districts deal with different types of issues
than Los Angeles and New York. The major difference is that the El
Paso and San Diego Districts have land borders that afford aliens . -
greater opportunity for illegal entry The Miami District has a large ahen; '
community like New York and Los Angeles, but its long coastline pre-
- sents dlfferent challenges to INS” enforcement efforts, We discussed the -
v results of our analysis in New York and Los Angeles with officials from
the three locations to determine if there were any similarities or differ-
ences in their respective reglons, which we then considered in develop-
- ing our conclusions. Their views were mcorporated where appropriate.
We did not verlfy the data prov1ded or the comments made by these
off1c1als : :

v To determine the number of calendar days elapsed in the deportation
and exclusion processes, as well as to determine the characteristics of
the aliens involved in these cases, we reviewed samples of deportation

- and exclusion cases at each level of adjudication; that is, immigration

- judges, BIA, and federal circuit court. See table IL.1 for actual numbers of

" cases reviewed for each adjudication level. During the period covered by
our review, no exclusion cases from New York and Los Angeles and no
deportation cases from New York were decided by the federal courts,
When the universe of a type of case was so small that the sampling error

- would be too large to make meaningful projections, we selected all avail- -

able cases for reviews. Otherwise, random samples were taken. The size

of each random sample was determined by using a 95-percent confi-

‘ dence level, with an error rate of plus or minus 10 percent

' We excluded from our rev1ew, cases in which ahens in deportatlon pro-
ceedings applied for legalization under IRCA because legalization was a
one-time program that will not affect the deportatlon process in the
future. We also excluded cases in which EOIR held deportation hearings
while aliens were in prison. Since ahens,cannot be deported until they -

- complete their prison sentences—which may occur many months after .
the deportation hearing—such cases do not accurately reflect the true .
time span of the deportation process. We also excluded cases containing
classified information and cases involving Nazis, since these rarely occur.
and are not representative of the usual types of deportatlon and exclu-
smn ‘cases.
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- The time period was different for each sample or universe we selected.
The reason for this was because available records did not permit us to
use the same time period for each sample or universe. For cases com-
pleted by immigration judges, our samples or universes were drawn -
from a 1-year period in New York and a 3-month period (January 1--
March 31, 1987) in Los Angeles. We used the 3-month period because at
the time our review was initiated (from July 1987 to April 1989), an

-automated listing of completed cases was not available for EOIR’s Los
Angeles field office as it was for its New York field office. Accordingly,
we had to review the logs of cases maintained by each immigration .
judge in Los Angeles and manually complle a list of all completed depor-
tation and exclusion cases. Because data were kept manually, additional
work would have been needed to compile a full year’s data. Therefore, -
we used a 3-month period rather than the 1-year period used in New -
York. According to EOIR and INS representatives, no unusual events
occurred during the period January 1 - March 31, 1987, and therefore,
this 3-month period of activity would be similar to any other 3- month
period in the EOIR Los Angeles f1eld office. :

For cases completed by BIA and the federal court, samples and universes
were drawn for a 1-year period in both New York and Los Angeles. The
1-year periods, while comparable, are not identical, because available
records did not permit the use of identical time periods for each sample
or universe. According to the INS Assistant Commissioner for Detention
and Deportation, the issues disclosed by our review of cases during
these time periods reflect the current situation regardmg deportation
and exclus1on : :

We had to adjust the universe of cases from which our sample was
drawn. When a selected case was unavailable, we selected a substitute
case using the next available random number. A case was considered
unavailable if it was transferred to another INs district or EOIR field
office, INS or EOIR told us they could not locate the case file, or INS or EOIR
did not present the case to us within 6 weeks of the date we requested it.
When INS and EOIR could not find some case files, we had to make the
adjustment because without the specific cases we did not know if they
met our selection criteria. Therefore, the estimates in this report relate
to the adjusted universes. According to INS and EOIR representatives,
there was nothing unique about these cases to differentiate them from
those that were available.

Page73. : : GAO/GGD-90-18 Immigration Control




‘Appendix IT
Objectives, Scope, and Methodology

Table II.1: Types and Numbers of Cases Reviewed

3,435°

___New York Los AryLIes ,
. : Adjusted Adjusted
Type of case Universe universe Sample Penod Umverse universe Sample Period
Exclusion cases completed _ : . - v . g
by immigration judges 2,296 2,081 97 . 8/1/86 7/31/87 44 26 26 1/1/87-3/31/87
Deportation cases : S ’ . : o
completed by |mm|grat|on ' . . ) » ! R
judges 3,066 2,305 97 8/1/86—7/31/87' 263t - 1,724 o7 . 1/1/87-3/31/87
Exclusion cases completed - : ST | o ' § ; :
by BIA v 137 53 53 7/1/86—6/30/87" 17 © B 5 7/1/86-6/30/87
Deportation cases - = - | ; - i o ) o C
completed by BIA , 544 167 . 82 7/1/86—6/30/87 .22 33 33 7/1/86~6/30/87 -
.. Deportation cases N ' ' ‘ o S o
completed by circuit o . : EEE
courts ‘ , 0 0 0 10/1/86—9/30/87 20 - 20 20  10/1/86-9/30/87
Deportation cases in which- ' ‘ S : : ‘ : . ‘
aliens failed to appear for T o o o ’ ’ :
: heanngs 2,282 97 8/1/86~7/31/87 1,889 1,071 97 1/1/87-3/31/87
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alncludes IRCA cases.

- For each case, we recorded mformatlon from INS, EOIR, and federal court )
files. Using a standard data collection instrument, we collected data on
- selected activities and events that occurred in the case from the date INS -

apprehended the alien to the date of the final action on the case or Janu-

- ary 31, 1988, whichever was earher

To evaluate H.R. 3187 and H.R. 1510, we reviewed the provisions of the -

- two bills in the context of our case review, where applicable, to deter-

mine if the prov1510ns would have ‘any impact on the problems dlsclosed
by our review. - : :

To-s‘uppl‘exﬁent information obtained from our review of cases and to |
evaluate controls over aliens in the deportation and exclusion processes,
including controls over their departure, we reviewed records and held

‘discussions with INS representatives at the Central Office and the New

York and Los Angeles District Offices, and EOIR representatives at head-
quarters and field offices in New York and Los Angeles. We also held
discussions with representatives of the FBI to determine the feasibility of - .

' 1nclud1ng in its NCIC, mformatlon on ahens who do not appear for depor-

tation proceedmgs

Because of resource and time constraints, we did not review computer
controls relating to the computer-generated universes of completed
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cases in New York provided to us by EOIR and completed cases appealed
to the federal courts provided to us by Justice’s Office of Immigration
Litigation.v - '_ : : - '

We did our work between July 1987 and April 1989,
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Appendix III

Legislative Proposals for Streamlining the

'~ Exclusmn and Deportatlon Processes

‘ H R. 1510, reported by the House Jud1c1ary Committee on May 13,1983,
and H.R. 3187, introduced in the 99th Congress on August 1, 1985, con-
- tained a number of provisions for streamlining the ad]udlcatlon of exclu-

sion and deportation cases. These provisions dealt with (1) revised
‘organizational structures for administratively adjudicating exclusion
and deportation cases, (2) expedited exclusion procedures, (3) judicial

review of exclusion and deportatlon cases, and (4) the handling of asy- R
‘ lum cases.

Adjudicative
Structures for
Exclusion and
Deportation Cases

H.R. 1510 proposed to establish a U.S. Imm1grat10n Board, an 1ndepen-

- dent agency within Justice. Under the proposal; administrative law
- judges would hear exclusion and deportation cases. A board comprised

of a chairman and six members appointed by the President would hear

- appeals from their decisions. The chairman of the board would appomt

the administrative law Judges

H.R. 3187 sought to remove the hearlng process from the executive
branch. The bill proposed to establish a U.S. Immigration Court under-

~ article I of the Constitution. The court would include a trial division

staffed by immigration law judges and an appellate division comprlsed =

of a chlef Judge and five appeals Jjudges appointed by the Pre51dent

| What lmpact these proposed structures would have on reducing the

duration of exclusion and deportation cases is unclear. Neither proposal

- curtailed the rights or relief provisions available to aliens or the scope of

Jjurisdiction now exercised by EOIR. However, both bills proposed to

" allow aliens 20 days to administratively appeal a final order of exclu- =

sion or deportatlon as opposed to the current max1mum of 10 days.

- Expedited Exclusion

' Both H.R. 1510 and H.R. 3187 propose an expedited exclusion proeedure'

that allows an INS officer to exclude an alien without a hearing if the "

- - alien does not (1) present the documentation required to enter the

United States; (2) have any reasonable basis for legal entry into the

~ United States; and (3) indicate an intention to apply for asylum. The

alien would have the right to have these conditions redetermined by an
administrative law judge/immigration trial judge at a nonadversarial

- summary proceeding, If the alien claimed asylum, the alien would be

entitled to an exclusron hearing but the hearing would be limited to asy- -
lum issues ralsed in connection with the asylum apphcatlon
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. Legislative Proposals for Streamlining the

Exclusion and Deportation Processes

- By ehmmatmg an exclusion hearing and the related schedulmg and

administrative details, this procedure could reduce the duration of the
exclusion process in those cases in which it would apply. Also, by hmlt-

ing the exclusion hearings to the single issue of asylum, the prospects

for speedier completlon of exclus1on hearmgs would be enhanced.

Judicial Review

Both bills contain several proposals regarding Jud1c1al review of fmal

- orders of exclusion and deportation designed to reduce the overall dura-

tion of the exclus1on and deportatlon processes

| H R. 1510 requlres alI petltlons for review of fmal orders of exclusmn

and deportation to be made to the appropriate circuit court of the U.S.

- Court of Appeals. It amends current law by eliminating the use of

- Both bills also propose to ehmmate from Jud1c1al review, motions to reo- ‘

" habeas corpus for judicial review of final orders of exclusion, thus e11m1-
nating the district court level of judicial review. Instead of a petition for

Jjudicial review, H.R. 3187 allows aliens to file a writ of certiorari* with
the U.S. Court of Appeals for the Federal Circuit for review of all exclu-

sion and deportation orders. This could reduce the time needed to com-

plete exclusion and deportation cases if the court refuses to hear the

~case. The denial of certiorari would ehmmate the need for and time
“involved in Jud1c1a1 rev1ew ‘ : g

" Both bills reduce the current 6-month perlod an ahen has to file for Jud1- ‘
- cial review. H.R. 1510 requires the filing of a petition for review not
later than 60" days from the date of the final order of exclusion or depor-
- tation. H.R. 3187 requires the filing of a writ of certiorari not later than .

30 days from the date of the fmal order

pen or reconsider a number of matters including exclusion or deporta-.
tion proceedings, asylum detenmnatlons, asylum applications, and the

;*Attorney General’s denial of a stay of deportation or exclusion. By
removing these motions from the jurisdiction of the courts, the duration e

of the exclusion and deportatlon processes can be considerably reduced.

- For example under current procedure an alien can be ordered deported s

by an immigration judge but can file a motion to reopen the case along

~ with a request for a stay of deportation. If the motion is denied, the

alien can then appeal the denial through the courts. Denying the alien -

the opportumty to make such appeals should result in completmg the .

pr ocess sooner.

YN request fror_n a lowe_r court to an appellate court to hear an appeal.
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Handling of As
Cases

ylum

+ the alien must file intent to apply for as_ylu‘m_‘n(‘) later than 14 days after
-+ the alien must file an asylum application no later than 30 days after:

* a hearing on'the asylum application muSt commence nbblate'r than 45

Appendix IIT ; o o
Legislative Proposals for Streamlining the
Exclusion and Deportation Processes

H.R. 1510 and H.R. 3187 call for 'hold_ing a hearing on an alien’s asylum
application and establish a series of events and time frames applicable
to the hearings. ' ; |

Ohce- an exclusion or deportaitio_n proceeding has been instituted: o

notice of proceedings is served; - -
filing the notice of intent;
days after filing of the application, unless the alien objects in writing;

the administrative law Judge or immigration trial Jjudge must render a .
~decision on the application no later than 80 days after the hearing ends;

a transcript of the hearing is to be made available no later than 10 days

- after the hearing is completed; and

a decision on the appeal of an asylum decision must be made no later S

than 60 days after the appeal is filed.

The establishment of and adherehcev to these time frames could resultin -
exclusion and deportation cases involving asylum claims proceeding

more quickly than they do currently. For example, the proposed total
time frame from the notice of proceedings to the imrnigration judge's
.decision is 119 days. In New York, half of the asylum cases included in
our review took more than 665 days to complete, while in Los Angeles,
the comparable figure was 1,024 days. - ’

Both bills require that asyluni cases be heard by specially designated
and trained administrative law judges/immigration trial judges. In addi-
tion, H.R. 1510 requires that every asylum application be heard by an

administrative law judge, thus removing this authority from INs district

directors who, under current procedures, can make the initial determi-
nations on asylum applications. H.R. 1510 also precludes Judicial review

of any aspect of the asylum process until the U.S. Immigration Board =

enters a final order of exclusion or deportation. This provision could -
‘reduce the duration of the process since it denies aliens access to the
courts and precludes the exclusion or deportation case from being inter-
rupted until expulsion is imminent. ' : ‘
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“Sampling Errors for Esmnates Used in

Th1s Reporta

42
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New York Los Angeles
Sampling Sample , Sampling Sample
Page Percent error size Percent error size
22 27 6.28 194 ' -b ‘
22 35 9.54 .97 18 769
23 36 679 . 194 b '
23 11 . 6.26 97 10 6.26" 97
23 . 35 9.54 - 97 67 941 . 97
23 65 - 954 97 33 . 9.41 97
24 35 9.54 97 67 9.41 97
24 40 9.80 97 22 8.29 97
24 25 . 866 a7 1 6.26 97
24 - 57 12.40 62 47 22.44 20.
26 - 38 971 97 28 8.98 97"
26 24 8.54 97 38 9.71 97
26 14 6.94 97 23 . 842 97
26 24 8.54 97. . 11 . 6.26 97
27 62 9.7 97 72 898 - 97
27 58 9.87 .97 78 8.29 97
29 57 9.90 97 79 8.15 97
29 - 58 9.87 o7 81 785 97
30 35 - 940 97 18 7.69 97 -
30 3 3.41 97 5 436 97
32 57 .9.90 97 93 5.0 97
32 57 9.90 97 . 93 510 97
.32 43 9.80 97 7 510 97
34 ~36 . 954 97 .67 9.41
35 57 9.90 97 79 8.15°
39 59 6.94 " 194 b
40 56 9.93 197 62 9.71
40 11 - 6.26 97 ‘ .
40 44 . 993 g7 37 . /966 97
32 9.33 97 26 8.77 o7
40 13 - 6.73 97 34 9.48
40 11 6.26 ° 97 - L
41 79 8.15 97 89 6.26 97
21 . 8.15 97 1 . 6.26 97
38 9.71 97 42 - 987 .97
42 41 ' 984 97 47 9.98 .97
21 8.15 97 11 6.26 .97
43 85 7.14 97 81 785 97
' (continued). .

97

97

o7

BRI



Appendix IV

Sampling Errors for Estimates Used in

This Report® '
‘ New York - __Los Angeles :
: _ Sampling Sample - “Sampling Sample
Page Percent error size Percent error size
43 20 8.00 97 8 543 - 97
. 44 16 7.33 97 . . -
45 42 9.87 97 35 9.54 97
45 89 6.81 82 ' '
45 96 3.92 82. ,
51 49 13.21 56 . 65 1059 79
56 84 . 733 97 Co
.56 71 - 9.08 97
56 13 6.73 97
- 56 12 6.50 -97
56 9 - 543 97
57- 86 6.94 . 97
57 14 6.94 97
57 48 9.9 97.
57 38 9.71 97
57 14 6.94 97
58 55 9.95 " 97
- 58 '8 5.43 97
58: 8 543 97

The confidence interval is the percenf plus or minus the sampling error. ‘

®New Yérk_ and Los Angeles are combined.
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Appendix V

- Agency Comments

U.S. Department of Jus.tice

Waﬂlingron. D.C 20530

_ Richard L. . Fogel . ' UCT 061989
Assistant Comptroller General L :
U.S. General Accounting Office : ' .

Washington, D.cC. 20548
Dear Mr. chelzl

The following information is being provided in response to your
request to the Attorney General, dated August 28, 1989, for
comments on the General Accounting Office (GAO) draft report
entitled, "Deporting and Excluding Aliens from the United
States." The Department agrees in general with the findings of
the report; however, we would like to elaborate on several the
report's major points related to the timeliness of the :
deportation and exclusion processes, and the failure of aliens to
appear’ at scheduled hearings. : o

With respect to the timeliness of the deportation and exclusion
pProcesses, although we agree that this report generally reflects
-the processes as administered by the Department of Justice, we
would like to emphasize that the complexity of the process and -
the desire of aliens to prolong it are major contributors to the
processing times. The deportation and exclusion processes.
require formal, often complex, legal proceedings to address
fundamental individual issues. These processes include a full
administrative hearing before an Immigration Judge with extensive
due process protections, e.g., the right to counsel, and the
right to present, inspect and object to evidence. During these
proceedings the alien may raise such sensitive and difficult
matters as asylum, withholding of deportation, suspension of .
. deportation, adjustment of status, waivers and other relief, as
‘ ] well as legal defenses to deportability or excludability. Upon *
completion of the hearing before the Immigration Judge, there are
appeal rights to the Board of Immigration Appeals,; also with
extensive due process protections. Finally, judicial review is
available in Federal Court.  All of these factors affect
timeliness in a way that is difficult, if not ‘impossible, to. -
quantify. The due process protections provided by the"
Constitution or statute cannot be circumscribed by direct
. Department action. fThus, we are limited in our ability to
accelerate deportation and exclusion processes when they are
" slowed by these protections. However, to the extent that due
process protections are provided by Department regqulation, the
Department will review its regulations in order to determine if
modifications are possible that would make the procedures more
efficient without violating due process, :
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As to the factors affecting timeliness over which the Department
has control, we believe that the Executive Office for Immigration
"Review (EOIR) Automated Nationwide System of Immigration Review
(ANSIR) will eventually demonstrate major improvements in the
processes since the period subject to the GAO review '(1987). The
full implementation of the ANSIR system, a comprehensive data
‘base case tracking system for all deportation and exclusion
-cages, was achieved in 1988. 'This system not only contains all
relevant case information.and identifies all upcoming and overdue

'~ actions by dates, including the need to schedule hearings, but

- also allows a case to be electronically transferred from one . :
field office to another for both case information transport and
recordkeeping purposes.  : This development should significantly

. enhance the Department‘'s ability to ensure more timely processing
of such cases. o . : o .

Another major point raised throughout the GAO report is that many
aliens subject to deportation and exclusion fail to appear for
scheduled ‘hearings. GAO attributes this failure to problems’ in
the notification system which result in aliens not receiving
notice. of scheduled hearings, to a‘lack of incentives té ensure
that aliens appear, and to coincidental incentives for aliens not
to appear. RS : . . :

. The Department concurs with GAO's assessment of problems within
the notification process.l/ The Immigration-and Naturalization
Service (INS) and EOIR are already undertaking joint efforts to
improve the initial notification process. The proposed ‘
alternative methods suggested by GAO to ensure that aliens
receive their initial notification will be carefully. considered
along with others developed by INS and EOIR. We must point out,
however, that GAO's suggestion that ‘the Department limit changes
of venue will not be a simple solution, and may not even be a
viable solution, to the notification problem. .Although an
alien's movement from one location to another exacerbates the
notification problem, the Immigration Judges have limited :
authority to restrict the change of venue for an alien without
infringing on the alien's right to due process. We are, - _
rionetheless, open to exploring possible limitations on changes of
venue which do not unduly burden alien rights. o o

‘The. Department also agrees that there are insufficient incentives:
to ensure that aliens appear:for their hearings. "We agree that
current bonding practices have not ensured the appearance of many

1/ We do, however, find the statistics provided on the
subject of aliens' non-appearance at hearings somewhat
inconclusive as they relate to the problem of notificatien.
Further analysis or elaboration on the statistics presented  may
clarify their significance to notification specifically, as well
as to the deportation and exclusion processes in general.

g T T I
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allens at their deportation hearlngs. We are considering changes
in the Department's regulations to resolve this problem, such as
using. full cash bonds, establishing national guidelines for bond
amounts, and requirlng greater coordination between EOIR and INS
on issues concerning the setting of bond and the release of
aliens on bond pending hearings. - We also note that the limited
number of hearings held "in absentia" indicates that it is
unlikely that a hearing will proceed without the alien's presence
and this further diminishes incentives for an alien to appear at
a hearing. We are open to expanding the number of hearings held
"in absentia" once we have 1ncreased the reliability of our
notification process.

Beyond the fact that the posting of a bond does not ensure an
alien's appearance at a deportation and exclusion hearing, we
recognize that certain steps in the immigration process provide,
as an unintended incentive for an alien not to appear at a
hearing, a delay in the process which increases the time
accumulated in the country and thereby enhances support for
requesting relief from deportation. The Department is willing to
consider tightenlng its regulations permitting an alien to make a
motion to reopen in order to limit its availability to aliens who
fail to appear for hearings. Again, this will only be possible
once we have increased the reliability of the notlfzcation
process.

Other GAO recommendations for curtailing the incentives not to
appear, precluding relief from deportation and exclusion and
tolling the accumulation of time towards relief, require
legislative action. The Department would be generally in favor
of legislative modifications to the extent that they provxde
meaningful solutions to some of the problems. inherent in the
present deportatlon and exclusion process while assuring Qdue

process is accorded each alien. Both INS and EOIR are attempting

to determine the impact of: GAO's proposed changes to both
increased effectiveness of the process and increased
‘administrative requirements. - They will review their findings,
suggest specific legislative proposals: consistent with their

. findings, and coordinate any proposals thh approprlate
Department off1c1als. .

We appreciate the opportunity to comment on the draft report and
‘hope that you find our comments both constructive and beneficial.

Singerely,

lickinger !
- As 1stant Attorney General
for Administration
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Glossary

Alien

A person not a citizen or national of the United States.

: DepOrtable Alien

An undocumented alien, or a lawful permanent resident who meets one
or-more of the 19 statutory grounds for deportability.

Deportation The formal removal of an alien from the United States. '

' Exclﬁdable Alien An ahen who is demed admlssron mto the United States because he or
. , = o she meets one or more of the 33 statutory grounds for excludability.
-Exclusioni The formal denial of an alien’s admission into the United States.

: ImMg_rant ~ An alien legally admitted into the United States asa Iawful permanent

resident.

Lanul Permanent
Resident

A noncitizen who resides legally in the Umted States and who may, after
5 years’ residence, apply for c1t1zensh1p Also known as a ‘“‘green card”

~ holder.
‘Nonimmigrant -An alien legally admitted into the United States for a specified tempo-
o , : rary period and for a specific purpose such as business or tourism.
" Parole o A p_rocediire used to temporarily admit an excludable alien into the

- United States, for emergency reasons or when in the public interest.

Undocumented (Illegal)
Alien

An alien who enters the United States without undergoing mspectmn by

" the Immigration and Naturalization Service, or a nonummgrant ahen

who v1olates a COIIdlthII of his or her visa.

Visa

(183560)

A document issued by the Department of State authorizing an ahen to be
admitted into the United States as either an 1mm1grant ora
nommrmgrant -
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