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441 G St. N.W. 
Washington, DC  20548 

 

May 3, 2023  

The Honorable Mariannette J. Miller-Meeks 
Chairwoman 
Subcommittee on Health  
Committee on Veterans’ Affairs 
House of Representatives 
 
The Honorable Jen Kiggans 
Chairwoman 
The Honorable Frank J. Mrvan 
Ranking Member 
Subcommittee on Oversight and Investigations 
Committee on Veterans’ Affairs 
House of Representatives 
 
The Honorable Tracey Mann 
House of Representatives 
 
The Honorable Chris Pappas 
House of Representatives 

 

VA Whistleblowers: Resolution Process for Retaliation Claims 

Federal employee whistleblowers can potentially help protect the government from fraud, waste, 
and abuse by reporting allegations of wrongdoing, such as a violation of law, abuse of authority, 
or gross mismanagement. However, these whistleblowers may risk reprisal from their agencies 
for their disclosures, such as demotion, reassignment, or termination. The Civil Service Reform 
Act of 1978 provided protections for whistleblower disclosures and created the Office of Special 
Counsel (OSC), now an independent federal investigative and prosecutorial agency. OSC is 
responsible for investigating prohibited personnel practices (PPP), including complaints of 
whistleblower retaliation.  

The Department of Veterans Affairs (VA) is one of the largest federal agencies, with around 
400,000 employees across hundreds of medical facilities, clinics, and benefits offices. In 
addition to protections under the Civil Service Reform Act of 1978, VA employees who make a 
whistleblower disclosure are also protected under the Department of Veterans Affairs 
Accountability and Whistleblower Protection Act of 2017. This law established the Office of 
Accountability and Whistleblower Protection (OAWP). OAWP’s functions include investigating 
allegations of misconduct against senior agency officials and receiving and referring 
whistleblower disclosures. Additionally, the VA has implemented administrative reforms in 
response to claims and reports of inadequate whistleblower protections within the agency over 
the last few years.  
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VA whistleblowers who suspect retaliation can submit complaints both externally, to agencies 
such as OSC, or internally to OAWP.1 In some cases, the VA may enter into a settlement 
agreement with the whistleblower. Negotiated settlements provide legally binding resolution of 
the case and can help avoid lengthy litigation. 

You asked us to provide information on VA whistleblower retaliation investigations and 
settlement agreements. This report describes  

(1) The process, length, and outcomes of OSC investigations of whistleblower retaliation 
allegations from VA employees, and  

(2) How VA resolves allegations of whistleblower retaliation through settlement 
agreements.  

On February 23, 2023, we briefed staff on our preliminary observations. This report transmits a 
final version of the briefing slides (see enclosure I). We have also included additional data 
tables on case volume, case length, and favorable actions across federal agencies (see 
enclosure II). This is an interim product. We have ongoing work that expands on the topics 
covered in this report, including on OAWP investigations. 

For both objectives, we reviewed OSC and VA documents related to whistleblower retaliation 
investigations, and we interviewed agency officials about the process for settling whistleblower 
retaliation claims. To address the first objective, we also analyzed OSC case management 
system data to provide a summary of the volume, length, and outcomes of whistleblower 
retaliation cases involving VA employees from fiscal years 2018 through 2022.2 PPP cases 
investigated by OSC can have multiple allegations, and whistleblower retaliation cases are 
those that include whistleblower retaliation allegations, though these cases may cover other 
issues as well. We defined whistleblower retaliation to include allegations of retaliation for 
disclosures protected under federal law, as well as other protected activities that can be related 
to whistleblowing, such as exercising an appeal right. To assess the outcomes of cases, we 
analyzed the percentage of cases that were closed with favorable actions, which are actions 
that could result in a benefit to the complainant (i.e., whistleblower).3  

We assessed the reliability of these data by reviewing available technical documentation, 
interviewing knowledgeable officials, and performing electronic testing of data. We determined 
the data were sufficiently reliable for describing the volume, length, and outcomes of OSC 
investigations of allegations of whistleblower retaliation against VA employees. OSC 
implemented a new case management system in August 2019, but the data fields we analyzed 
are generally comparable between the old and new system across the time period analyzed. 

                                                 
1Whistleblowers who face retaliation can also file an appeal with the Merit Systems Protection Board (MSPB). In 
some circumstances, an individual may file an Individual Right of Action claim where they must seek corrective action 
from OSC before appealing to the MSPB. There are also some circumstances under which an individual can file an 
appeal with MSPB without first filing with OSC. Merit Systems Protection Board, Whistleblower Protections for 
Federal Employees (Washington, D.C.: September 2010). 

2Data for fiscal year 2022 are as of September 7, 2022, and may exclude cases closed between that date and the 
end of the fiscal year. 

3For example, cases that closed with favorable actions included those that resulted in a settlement agreement or 
when the agency took a corrective action after an OSC request.  
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For the second objective, we also interviewed VA officials from OAWP and the Office of General 
Counsel (OGC) to understand policies surrounding settlement agreements to resolve claims of 
whistleblower retaliation. Specifically, we discussed the available guidance on the negotiation 
process, legal representation, and monetary settlements for agreements that resolve 
whistleblower retaliation claims. We also asked about VA’s process for tracking data on 
settlement agreements that resolve whistleblower retaliation claims. 

We conducted this performance audit from June 2022 to May 2023 in accordance with generally 
accepted government auditing standards. Those standards require that we plan and perform the 
audit to obtain sufficient, appropriate evidence to provide a reasonable basis for our findings 
and conclusions based on our audit objectives. We believe that the evidence obtained provides 
a reasonable basis for our findings and conclusions based on our audit objectives.  

In summary, cases alleging whistleblower retaliation comprised a majority of OSC PPP cases 
involving VA employees. These cases generally took longer to close than PPP cases overall 
and have increasingly closed with favorable actions in recent years. Over two-thirds (69 
percent) of OSC PPP cases involving VA employees included allegations of whistleblower 
retaliation from fiscal years 2018 through 2022, according to our analysis of OSC’s data. During 
that period, cases with whistleblower retaliation allegations took OSC a median of 94 days to 
close, compared to a median of 83 days for all PPP cases involving VA employees. 
Whistleblower retaliation cases that closed with favorable actions took longer to close (a median 
case length of 391 days). An increase in the percentage of cases closed with favorable action 
has contributed to longer case times overall, according to officials. In fiscal year 2018, 3 percent 
of VA whistleblower retaliation cases closed with favorable actions, compared to 10 percent in 
fiscal year 2022.4 OSC closed a majority (59 percent) of VA whistleblower retaliation allegations 
over this period due to insufficient evidence for further action. 

The VA and a complainant can settle claims of whistleblower retaliation in the office where a 
dispute arises and various parties are involved in the process. Settlement negotiations can 
happen at any point in the complaint process. A VA settlement official, who represents the office 
where the dispute occurred, is responsible for negotiating and approving the terms of the 
agreement. This is done in conjunction with an assigned VA attorney, who provides legal 
representation and advice to the agency’s settlement official. A complainant has the right to 
legal or non-legal representation, or they can represent themselves. VA has general guidance 
available regarding the clearance authority required for monetary settlements above a certain 
amount. While there are no VA guidance documents that pertain specifically to whistleblower 
retaliation settlement agreements, VA attorneys provide legal advice based on precedential 
case law. This advice can include the appropriate corrective action or level of monetary 
compensation. While OAWP does not have a role in settlement agreements, it implemented a 
system in 2022 to track data on whistleblower retaliation settlement agreements in response to 
Congressional inquiries. 

 

 

                                                 
4We also analyzed data on the proportion of cases with whistleblower retaliation allegations, case length, and 
percentage of cases closed with favorable actions across federal agencies. VA was generally similar to rest of the 
government on these values. See enclosure II for additional data tables not included in the briefing slides.  
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Agency Comments 

We provided a draft of this report to VA and OSC for review and comment. VA and OSC both 
provided technical comments, which we incorporated as appropriate. 

We are sending copies of this report to the appropriate congressional committees, the Secretary 
of Veterans Affairs, and the Special Counsel. In addition, the report will be made available at no 
charge on the GAO website at http://www.gao.gov.  

If you or your staff have any questions about this report, please contact me at (202) 512-4769 or 
costat@gao.gov. Contact points for our Offices of Congressional Relations and Public Affairs 
may be found on the last page of this report. GAO staff members who made key contributions to 
this report are listed in enclosure III. 

 

Thomas Costa 
Director, Education, Workforce, and Income Security 

Enclosure(s) – 3 

 

  

http://www.gao.gov/
mailto:costat@gao.gov
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Enclosure I: Briefing Slides 

mailto:costat@gao.gov
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Enclosure II: Tables with Additional Office of Special Counsel (OSC) Case Data 
 
The following tables include the underlying data provided in the figures in enclosure I for 
prohibited personnel practice (PPP) cases involving VA employees, as well as data for all 
federal agency employees who filed complaints with OSC.  
 
Table 1: Volume of Office of Special Counsel (OSC) Prohibited Personnel Practice Cases, 
Fiscal Years 2018–2022 
 

 Veterans Affairs (VA)  All federal agencies in OSC’s data 

Fiscal year Whistleblower 
retaliation cases 
(percent of total) 

Non-whistleblower 
retaliation cases 
(percent of total) 

Whistleblower 
retaliation cases 
(percent of total) 

Non-whistleblower 
retaliation cases 
(percent of total) 

2018 901 (64%) 507 (36%) 2,394 (59%) 1,636 (41%) 

2019 981 (63%) 575 (37%) 2,612 (59%) 1,820 (41%) 

2020 742 (77%) 224 (23%) 2,302 (74%) 795 (26%) 

2021 567 (76%) 181 (24%) 1,776 (74%) 614 (26%) 

2022 515 (77%) 154 (23%) 1,592 (74%) 554 (26%) 

Source: GAO analysis of OSC case management system data. | GAO-23-106111 

Notes: OSC implemented a new case management system in August 2019, but the data fields we analyzed are generally 
comparable between the old and new system across the time period analyzed. We defined whistleblower retaliation to include 
allegations of retaliation for disclosures protected under federal law, as well as other protected activities that can be related to 
whistleblowing, such as exercising an appeal right. Cases can have multiple allegations, and whistleblower retaliation cases are 
those that include whistleblower retaliation allegations, though these cases could cover other issues as well. Data for fiscal year 
2022 are as of September 7, 2022 and may exclude cases closed between that date and the end of the fiscal year. The “All federal 
agencies in OSC’s data” category includes VA cases. OSC’s jurisdiction does not cover certain categories of federal employees, 
such as judicial and legislative employees. 
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Table 2: Median Case Length, in Days, for Office of Special Counsel (OSC) Investigations, 
Fiscal Years 2018–2022 

 Veterans Affairs (VA)  All federal agencies in OSC’s data 

Fiscal year Whistleblower 
retaliation cases  

All prohibited 
personnel practice 

cases 

Whistleblower 
retaliation cases 

All prohibited 
personnel practice 

cases 

2018 142 122 155 123 

2019 92 75 96 74 

2020 61 56 67 59 

2021 75 69 73 67 

2022 96 86 89 78 

Source: GAO analysis of OSC case management system data. | GAO-23-106111 

Notes: OSC implemented a new case management system in August 2019, but the data fields we analyzed are generally 
comparable between the old and new system across the time period analyzed. We defined whistleblower retaliation to include 
allegations of retaliation for disclosures protected under federal law, as well as other protected activities that can be related to 
whistleblowing, such as exercising an appeal right. Cases can have multiple allegations, and whistleblower retaliation cases are 
those that include whistleblower retaliation allegations, though these cases could cover other issues as well. Data for fiscal year 
2022 are as of September 7, 2022 and may exclude cases closed between that date and the end of the fiscal year. “All prohibited 
personnel practice cases” includes cases with whistleblower retaliation allegations. The “All federal agencies in OSC’s data” 
category includes VA cases. OSC’s jurisdiction does not cover certain categories of federal employees, such as judicial and 
legislative employees. 
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Table 3: Percentage of Office of Special Counsel (OSC) Prohibited Personnel Practice 
Cases with Whistleblower Retaliation Allegations Closed with Favorable Actions 

 Veterans Affairs (VA) All federal agencies in 
OSC’s data 

Fiscal year % Closed with favorable 
action 

% Closed with favorable 
action 

2018 3 3 

2019 2 3 

2020 5 6 

2021 7 7 

2022 10 10 

Source: GAO analysis of OSC case management system data. | GAO-23-106111 

Notes: A favorable action is an outcome in a case that could result in a specific benefit to the complainant. OSC implemented a new 
case management system in August 2019, but the data fields we analyzed are generally comparable between the old and new 
system across the time period analyzed. We defined whistleblower retaliation to include allegations of retaliation for disclosures 
protected under federal law, as well as other protected activities that can be related to whistleblowing, such as exercising an appeal 
right. Cases can have multiple allegations, and whistleblower retaliation cases are those that include whistleblower retaliation 
allegations, though these cases could cover other issues as well. Data for fiscal year 2022 are as of September 7, 2022 and may 
exclude cases closed between that date and the end of the fiscal year. The “All federal agencies in OSC’s data” category includes 
VA cases. OSC’s jurisdiction does not cover certain categories of federal employees, such as judicial and legislative employees. 
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Enclosure III: GAO Contact and Staff Acknowledgments 

GAO Contact 

Thomas Costa, (202) 512-4769 or costat@gao.gov 

Staff Acknowledgments 

In addition to the contact named above, Amber Yancey-Carroll (Assistant Director), Amrita Sen 
(Analyst in Charge), Lucas Alvarez, and Edward Young made key contributions to this report. 
Other contributors to this report were Howard Arp, Seto Bagdoyan, David Bruno, Rachael 
Chamberlin, Cliff Douglas, Brenda Farrell, Steven Flint, Alex Galuten, Lara Laufer, Serena Lo, 
Mimi Nguyen, Jessica Orr, Karissa Robie, Ray Sendejas, Erica Varner, Jason Vassilicos, and 
Adam Wendel.  
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The Government Accountability Office, the audit, evaluation, and investigative 
arm of Congress, exists to support Congress in meeting its constitutional 
responsibilities and to help improve the performance and accountability of the 
federal government for the American people. GAO examines the use of public 
funds; evaluates federal programs and policies; and provides analyses, 
recommendations, and other assistance to help Congress make informed 
oversight, policy, and funding decisions. GAO’s commitment to good government 
is reflected in its core values of accountability, integrity, and reliability. 

The fastest and easiest way to obtain copies of GAO documents at no cost is 
through our website. Each weekday afternoon, GAO posts on its website newly 
released reports, testimony, and correspondence. You can also subscribe to 
GAO’s email updates to receive notification of newly posted products. 

The price of each GAO publication reflects GAO’s actual cost of production and 
distribution and depends on the number of pages in the publication and whether 
the publication is printed in color or black and white. Pricing and ordering 
information is posted on GAO’s website, https://www.gao.gov/ordering.htm.  

Place orders by calling (202) 512-6000, toll free (866) 801-7077, or  
TDD (202) 512-2537. 

Orders may be paid for using American Express, Discover Card, MasterCard, 
Visa, check, or money order. Call for additional information. 

Connect with GAO on Facebook, Flickr, Twitter, and YouTube. 
Subscribe to our RSS Feeds or Email Updates. Listen to our Podcasts. 
Visit GAO on the web at https://www.gao.gov. 

Contact FraudNet: 

Website: https://www.gao.gov/about/what-gao-does/fraudnet 

Automated answering system: (800) 424-5454 or (202) 512-7700 

A. Nicole Clowers, Managing Director, ClowersA@gao.gov, (202) 512-4400, U.S. 
Government Accountability Office, 441 G Street NW, Room 7125, Washington, 
DC 20548 

Chuck Young, Managing Director, youngc1@gao.gov, (202) 512-4800 
U.S. Government Accountability Office, 441 G Street NW, Room 7149  
Washington, DC 20548 

Stephen J. Sanford, Managing Director, spel@gao.gov, (202) 512-4707 
U.S. Government Accountability Office, 441 G Street NW, Room 7814, 
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