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Decisions

What GAO Found

Allowance rates—the rate at which Social Security Administration (SSA)
administrative law judges allowed disability benefits to be paid when claimants
appealed—uvaried across judges, even after holding constant certain
characteristics of claimants, judges, hearing offices, and other factors that could
otherwise explain differences in allowance rates. Specifically, GAO estimated
that the allowance rate could vary by as much as 46 percentage points if
different judges heard a typical claim (one that was average in all other factors
GAO analyzed). SSA officials said that this level of variation is not surprising,
given the complexity of appeals and judicial discretion. Nonetheless, the
variation declined by 5 percentage points between fiscal years 2007 and 2015
(see figure), a change officials attributed to enhanced quality assurance efforts
and training for judges. GAO also identified various factors that were associated
with a greater chance that a claimant would be allowed benefits. In addition to
characteristics related to disability criteria, such as the claimant’s impairment and
age, GAO found that claimants who had representatives, such as an attorney or
family member, were allowed benefits at a rate nearly 3 times higher than those
without representatives. Other factors did not appear related to allowance rates,
such as the percentage of backlogged claims in a hearing office.

Estimated Allowance Rates across Social Security Administrative Law Judges for Typical
Disability Claims, Fiscal Years 2007-2015
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Note: The range is the difference in allowance rates for judges at the 95th and 50 percentiles. We also identify the
75" and 25" percentiles. A typical claim had average values on all other factors we analyzed.

SSA has various reviews to monitor the accuracy and consistency of hearings
decisions by administrative law judges, but some of these reviews may overlap
and SSA has not systematically evaluated them. Specifically, SSA conducts five
types of quality assurance reviews of hearings decisions, several of which have
similar goals and may look at similar claims. SSA has not evaluated the
efficiency or effectiveness of these reviews, despite spending at least $11 million
on them in fiscal year 2016. Moreover, the agency has struggled to sustain all of
its quality reviews due to competing priorities—two of the five reviews were
curtailed in 2016 because SSA reassigned staff to help expedite claims
decisions. By evaluating which quality assurance reviews are most effective and
efficient in improving accuracy and consistency, SSA would be better positioned
to meet its goals within its resources.
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1 U.S. GOVERNMENT ACCOUNTABILITY OFFICE

441 G St. N.W.
Washington, DC 20548

December 7, 2017

The Honorable Sam Johnson
Chairman

Subcommittee on Social Security
Committee on Ways and Means
House of Representatives

Dear Mr. Chairman:

The Social Security Administration (SSA) manages two disability benefit
programs—Disability Insurance (DI) and Supplemental Security Income
(SSl)—that together provide about 16 million Americans with about $200
billion in benefits annually. Overall, more than 6 percent of the U.S.
working-age population receives disability benefits from one or both of
these programs, although the rate varies by state (ranging from about 4
percent to more than 12 percent), according to SSA." A claimant who is
dissatisfied with the initial decision on his or her application can ultimately
appeal at a hearing, where an administrative law judge (ALJ)? reviews the
case and any new evidence submitted by the claimant.® About 30 percent
of the claimants who are ultimately allowed benefits are granted benefits

at the hearings level or beyond.*

For more than 15 years, the number of people applying for disability
benefits has generally increased, along with the number of appeals. At
the same time, the percentage of appealed claims that have been allowed
benefits has declined. However, these rates—known as allowance
rates—can vary widely across judges and hearings offices, raising
questions about the reasons for this variation.

'SSA, Annual Statistical Report on the Social Security Disability Insurance Program, 2015.

2For readability, we are using the term administrative law judge (ALJ) and judge

interchangeably.

3For the purposes of this report, the term “appeal” refers to claimants’ requests for a
review of a denied claim to an ALJ, and not any subsequent appeals of ALJ decisions to
SSA’s Appeals Council. In most states, claimants must first request a reconsideration of
the initial decision at the state Disability Determination Services before appealing to an
ALJ. We describe this process in more detail in the background section of this report.

4GAO calculations of the proportion of claimants granted benefits at the hearings level or
beyond are based on data available in SSA, Annual Statistical Report on the Social

Security Disability Insurance Program, 2015.
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Moreover, reports of improper decisions made by certain judges® and a
scheme between a judge and an attorney in one state to commit fraud,®
have raised questions about SSA’s oversight of ALJs. You asked us to
examine allowance rates and SSA’s oversight of ALJs. This report
examines (1) the extent to which allowance rates vary across
administrative law judges, and any factors that are associated with this
variation, and (2) the extent to which SSA has processes to monitor the
accuracy and consistency of hearings decisions.

To address these objectives, we conducted a statistical analysis of data
on adult disability decisions made by administrative law judges from fiscal
years 2007 through 2015 and the factors that may be associated with
variation in allowance rates. Specifically, we considered the following
factors:

« Claimant characteristics relevant to the disability determination
process (e.g., age and primary impairment),

« Participants in the process other than claimants (e.g., claimant
representatives and medical and vocational experts),

« Judge characteristics (e.g., year of appointment as a judge, and any
prior related SSA experience),

« SSA administrative characteristics (e.g., hearing office where the case
was decided and whether the hearing was conducted by
videoconference), and

o Economic characteristics (unemployment and poverty rates in the
claimant’s state).

(Appendix | provides more detail on our statistical analysis, including a
complete list of the factors we analyzed.)

5SSA Office of the Inspector General, “Administrative Law Judges with Both High
Dispositions and High Allowance Rates.” A-12-14-24092. (Baltimore, Md.: Nov. 14, 2014).

8According to the Department of Justice, a retired administrative law judge was sentenced
to prison for his role in a scheme, along with an attorney, to fraudulently obtain Social
Security disability benefits for thousands of claimants. Department of Justice, “Former
Social Security Administrative Law Judge Sentenced to Four Years in Prison for Role in
$550 Million Social Security Fraud Scheme.” Aug. 25, 2017. This case was originally
reported in a Wall Street Journal investigation in 2011. See Damian Paletta, “Disability
Claim Judge Has Trouble Saying “No”: Near Perfect Approval Record; Social Security
Strained,” The Wall Street Journal, May 19, 2011.
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We assessed the reliability of SSA’s administrative data on disability
decisions and judge characteristics by (1) performing electronic testing of
required data elements, (2) reviewing existing information about the data
and the system that produced them, and (3) interviewing agency officials
knowledgeable about the data. We determined that the data were
sufficiently reliable for the purposes of this report. (Appendix | describes
our data in more detail.)

We reviewed relevant federal laws, regulations, and documentation and
collected testimonial evidence from SSA officials to describe and evaluate
the processes SSA uses to monitor hearings decisions, detect variation,
and improve accuracy. We assessed these monitoring efforts against
federal internal control standards and our management and evaluation
guide for assessing fragmentation, overlap, and duplication in
government programs.’” We also reviewed SSA’s annual performance
plans from fiscal years 2006 through 2017 to describe the performance
measures the agency has established to improve the accuracy and
consistency of its hearings decisions. We evaluated the current
performance measures using key attributes of performance measures
identified in prior GAO work?® and federal internal control standards.®

We conducted this performance audit from December 2015 to December
2017 in accordance with generally accepted government auditing
standards. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for
our findings and conclusions based on our audit objectives. We believe
that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives.

"GAO, Fragmentation, Overlap and Duplication: An Evaluation and Management Guide,
GAO-15-49SP (Washington, D.C.: Apr. 14, 2015).

8In a previous report, we developed nine attributes of performance goals and measures
based on previously established GAO criteria, as well as relevant federal laws and
performance management literature. See GAO, Tax Administration: IRS Needs to Further
Refine Its Tax Filing Season Performance Measures, GAO-03-143 (Washington, D.C.:
Nov. 22, 2002).

®GAO, Standards for Internal Control in the Federal Government, GAO-14-704G
(Washington, D.C.: Sept. 10, 2014). See, for example, Principles 6, 7, 10, 13, and 16.
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Background

The Social Security Administration’s (SSA) Disability Insurance (DI) and
Supplemental Security Income (SSI) programs are the two largest federal
programs providing cash assistance to people with disabilities.

e The DI program, established in 1956, provides monthly payments to
working-age adults (and their dependents or survivors) who are
unable to work due to a long-term disability.

e The SSI program, established in 1972, is a means-tested income
assistance program that provides monthly payments to adults or
children who are aged, blind, or have other disabilities and whose
income and assets fall below a certain level.

o Individuals with low incomes and assets who also have a sufficient
work history may qualify for the DI and SSI programs concurrently. In
this case, the individual’s SSI payment is generally offset by the
amount of the DI payment.

In fiscal year 2016, according to SSA, about 10.8 million disabled workers
and their family members received about $143 billion in DI benefits, and
an estimated 8.2 million individuals received almost $59 billion in SSI
benefits (of those, 2.6 million received SSI in addition to DI or Old-Age
and Survivors benefits).°

Disability Criteria

Although DI and SSI have different purposes and target populations, the
disability criteria for adults are the same for both programs. To be
considered eligible for either program as an adult, a person must have a
medically determinable physical or mental impairment that (1) has lasted
or is expected to last for at least a continuous period of 1 year or result in
death, and (2) prevents them from engaging in any substantial gainful
activity (SGA)."

The disability decision-making process includes five sequential steps (see
fig. 1)."? First, SSA determines if a claimant is working and screens out

0SSA, Fiscal Year 2018 Congressional Justification.

1142 U.S.C. §§ 423(d) and 1382c(a)(3)(A). SGA is work activity that involves significant
physical or mental activities that is done for pay or profit, regardless of whether profit is
realized. In 2017, SSA set SGA as monthly earnings above $1,950 for blind individuals
and $1,170 for non-blind individuals.

2See 20 C.F.R. §§ 404.1520 and 416.920.
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(denies) claimants who earn over a specified amount. Second, SSA
determines whether the claimant has an impairment severe enough to
significantly limit his or her ability to do basic work activities and expected
to last more than 12 months or result in death, and denies claimants who
do not meet these criteria. At the third step, SSA determines whether a
claimant’s impairment meets or is equivalent to an impairment listed in
SSA’s Listings of Impairments. If a claimant “meets” or “equals” one of the
listed impairments, they are allowed benefits. If not, SSA proceeds to the
last two steps and assesses whether a claimant, given their impairment,
can do their past work (step four) or other work that exists in significant
numbers in the national economy (step five).

Over time, more of SSA’s disability decisions have been made at the last
two steps in the process, which require more judicial discretion than
decisions made at steps 1 through 3, according to SSA. In 2000, 29
percent of decisions were made at steps 4 and 5, according to an SSA
report. By 2014, nearly half—49 percent—of all decisions were made at
these steps.

8SSA, Annual Statistical Report on the Social Security Disability Insurance Program,
2015.
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Figure 1: Five-Step Determination Process for Social Security Disability Claims

Step One
Is the claimant working and earning Yes > }4 Denied
more than substantial gainful activity?a A
No
Step Two
Does the claimant have a severe N
h . S P o
impairment that significantly limits his > Denied
or her ability to do basic work activities
and that also meets the duration
requirements?
Yes
Step Three
Does the condition meet SSA's medical Yes
listings, or is the condition equal in > Allowed
severity to one found in the medical
listings?
No
Step Four Yes
Can the claimant perform any of his or 1> Denied
her past work?
No
Step Five
Ye \ /
Can the claimant perform other work °s > } 4 Denied
that exists in significant numbers in the /' \
national economy?
No
> Allowed

Source: GAO analysis of Social Security Administration (SSA) information. | GAO-18-37

®In 2017, the substantial gainful activity (SGA) threshold was $1,950 per month for blind individuals
and $1,170 per month for non-blind individuals.
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Disability Application and
Appeals Process

To apply for benefits, a claimant must file an application online, by
telephone, or mail, or in person at a local Social Security office. If field
office staff determine that the claimant meets the nonmedical eligibility
criteria, they forward the claim to the appropriate state Disability
Determination Services (DDS) office. DDS staff—generally a team
comprised of disability examiners and medical consultants—review
medical and other evidence provided by the claimant, obtaining additional
evidence as needed, and make the initial disability determination. In fiscal
year 2016, SSA received more than 2.5 million disability claims.™

If the claimant is not satisfied with this determination, in most states he or
she may request a reconsideration of the decision within the same DDS
office. If the claimant is dissatisfied with the reconsideration, he or she
may request a hearing before an administrative law judge (ALJ). In one of
several initiatives to improve the disability determination process, SSA
has eliminated the reconsideration step of the process in 10 states,
allowing the claimant to appeal the initial decision directly to an ALJ.™ In
fiscal year 2016, claimants appealed more than 698,000 decisions to the
hearings level, and SSA issued more than 637,000 dispositions (including
allowances, denials, and dismissals)."® (See fig. 2).

4SSA, Fiscal Year 2018 Congressional Justification.

5The 10 states are Alabama, Alaska, California (Los Angeles North and Los Angeles
West Branches), Colorado, Louisiana, Michigan, Missouri, New Hampshire, New York,
and Pennsylvania.

8SSA, Fiscal Year 2018 Congressional Justification.
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Figure 2: Social Security Disability Appeals Process

)

Claimant applies for benefits
Application requires claimant’s medical history and other
information necessary to determine eligibility

4

Social Security Administration (SSA) field office

screens application

SSA field office staff determine if claimant meets SSA’'s non-medical
eligibility requirements and forwards the application if those eligibility
requirements are met

‘ If claimant meets requirements ...

Initial determination

Staff at a state-run Disability Determination Services (DDS) office
gather, develop, and review the claimant’s medical and vocational
evidence to make a disability determination

‘ If determination is appealed ...

Reconsideration®

A different group of DDS staff examines previous and any new
medical and vocational evidence to make a second disability
determination

‘ If reconsideration is appealed ...

Administrative Law Judge (ALJ) holds hearing
Hearing office staff collect any new evidence for review by an ALJ
who generally conducts a hearing before rendering a new decision

‘ If decision is appealed ...

Appeals Council®
Administrative appeals judges can issue a decision after reviewing
the claim, or return the claim to the ALJ level for a new decision

Source: GAO analysis of Social Security Administration (SSA) information. | GAO-18-37
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%In 1999, SSA began testing a new process, the Disability Redesign Prototype model, in 10 states,
which included eliminating the reconsideration step of the administrative review process for disability
claims.

PAfter going through the disability appeals process within SSA, claimants must file any further actions
in federal court.

Within SSA’s Office of Disability Adjudication and Review (ODAR),"” there
are approximately 1,500 ALJs who are located in 166 hearing offices
across the country, as well as at five National Hearing Centers. In
general, cases are randomly assigned to ALJs within the area each
hearing office serves, in the order in which the requests for a hearing are
received.'® The ALJ reviews the claimant’s file, including any additional
evidence the claimant submitted after the initial determination, and
generally conducts a hearing. At the hearing, the ALJ may hear testimony
from the claimant, medical experts on the claimant’s medical condition,
and vocational experts regarding the claimant’s past work and jobs
currently available in significant numbers in the national economy. The
majority of claimants are represented at these hearings by an attorney or
nonattorney representative, such as a professional disability
representative, relative, or social worker.

If the claimant is not satisfied with the ALJ decision, he or she may
request a review by SSA’s Appeals Council, which is the final
administrative appeal within SSA." The Appeals Council may grant,
deny, or dismiss a request for review. If it agrees to review the case, the
Appeals Council may uphold, modify, or reverse the ALJ’s decision, or it
may remand the case back to the ALJ to hold another hearing and issue

"As of October 1, 2017, this office is called the Office of Hearings Operations (OHO).

'8As specified in the Hearings, Appeals, and Litigation Law (HALLEX) manual section I-2-
1-55, cases are assigned on a rotational basis to ALJs, with the oldest cases receiving
priority. According to HALLEX, there are some exceptions to this case assignment
process, such as terminal illness cases, or veterans who have a 100 percent permanent
and total disability compensation rating.

®Beyond the Appeals Council, the claimant may appeal to a federal district court. The
claimant can continue legal appeals to the appropriate U.S. Court of Appeals and,
ultimately, to the Supreme Court of the United States.
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a new decision.?° In fiscal year 2016, the Appeals Council reviewed more
than 154,000 ALJ decisions and remanded 13 percent of them.?’

Hearings Backlogs and
Processing Times in
Recent Years

Hearings-level backlogs and processing times have increased between
fiscal years 2010 and 2016.22 The number of annual requests for a
hearing before an ALJ peaked in fiscal 2011, and declined in each
subsequent year, through fiscal year 2016. Despite this decline, SSA has
not been able to keep pace with the demand, in terms of dispositions—
the number of cases the agency decided or dismissed—in each of those
years after 2010 (see figure 3). By the end of fiscal year 2016, SSA
reported there were about 1.1 million pending cases. Average processing
times for hearings-level decisions also increased during this same time
period, from 426 days to 543 days.

20As specified in the Hearings, Appeals, and Litigation Law (HALLEX) manual sections 1-2-
1-55 and 1-3-7-40, remands are generally assigned to the same ALJ who issued the
decision or dismissal. However, SSA’s Office of the Inspector General (OIG) found that
about half the remanded cases in its sample were assigned to a different ALJ than the
original ALJ. According to the OIG, this shifts the feedback process away from the ALJ
who conducted the hearing and could leave ALJs uninformed of errors they made in
deciding cases. SSA OIG, Oversight of Administrative Law Judge Decisional Quality, A-
12-16-50106 (Baltimore, Md.: March 14, 2017).

21SSA, Appeals Council Requests for Review, FY 2016 (For Reporting Purposes:
09/26/2015 through 09/23/2016).

2|n 2015, SSA’s OIG found that the agency’s efforts to eliminate the hearings backlog
have not been effective in eliminating the pending hearings backlog or reducing average
processing times; the OIG attributed the lack of effectiveness to four factors: (1) an
increase in hearing requests, (2) a decrease in ALJ productivity, (3) a decrease in senior
attorney adjudicator decisions, and (4) a recent decrease in the number of available ALJs.
In its written comments, SSA noted similar factors, including an increase in hearing
requests, an inability to hire sufficient numbers of ALJs and support staff, and years of
funding below requested amounts. SSA OIG, The Social Security Administration’s Efforts
to Eliminate the Hearings Backlog, A-12-15-15005 (Baltimore, Md.: Sept. 23, 2015).
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|
Figure 3: Social Security Administration (SSA) Requests for Administrative Law
Judge (ALJ) Hearings, Case Dispositions, and Pending Cases, Fiscal Years 2010-
2016

Number
1.2 mil.
Pending cases
1 mil.
800,000
Requests for hearings
Dispositions
600,000
400,000
200,000
0
2010 2011 2012 2013 2014 2015 2016

Source: GAO analysis of data from SSA's Annual Statistical Supplements, 2013 and 2016. | GAO-18-37

Note: Data from fiscal year 2016 are from SSA’s Fiscal Year 2018 Congressional Budget
Justification, as data from that year are not yet available from the latest annual statistical supplement,
which includes data through fiscal year 2015.

During these years, the number of ALJs declined, along with the number
of case dispositions per month. For example, SSA reported it employed
1,356 ALJs in fiscal year 2013, and these judges had an average of 48
case dispositions per month. In fiscal year 2015, 1,265 judges had an
average of 44 case dispositions per month.? Also during this time period,
SSA reduced its reliance on senior attorney adjudicators (SAA) to make
fully-favorable, on-the-record decisions (that is, decisions in which a

BData from SSA’s Annual Statistical Supplement, 2016. SSA reported hiring an additional
264 ALJs in fiscal year 2016.
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hearing is not necessary because the documentary evidence alone
supports a decision that is fully favorable to the claimant).?*

According to SSA, its backlog will be eliminated when the national
average processing time for a hearing decision is 270 days. In January
2016, SSA issued a plan to achieve this goal by the end of fiscal year
2020.2° However, in its fiscal year 2018 performance plan, SSA set a goal
for processing hearings decisions in 600 days (up from a target of 485
days in fiscal year 2010). SSA reported that the increase in average
processing times is due to the increase in the number of pending cases.
Since SSA generally processes cases in the order in which they are
received, they focus on the oldest cases first, which increases the
average processing time for closed cases.

Requirements for Hiring,
Overseeing, and
Disciplining SSA
Administrative Law Judges

The role of ALJ was created by the Administrative Procedure Act,?® which
was enacted in 1946 to ensure fairness and due process in federal
agency proceedings involving rulemaking and adjudications.?” ALJs serve
in a number of executive branch agencies, although SSA employs the
vast majority. ALJs preside and make decisions at formal adjudicatory
proceedings.

One of the primary goals behind the creation of the ALJ position is to
ensure that judges can conduct hearings free from influence or coercion
from the agency.?® Although ALJs are hired by and serve as employees of

243SA implemented the Senior Attorney Adjudicators (SAA) Program in November 2007.
The program has continued since then and was last extended until February 5, 2018. The
number of cases decided by senior attorneys increased in the first years of the program
and peaked in fiscal year 2010 with more than 54,000 decisions, before declining in
subsequent years. In fiscal year 2014, about 1,800 cases were decided by senior
attorneys, according to an SSA OIG report. SSA OIG, On-the-Record Favorable Decisions
Processed at Hearing Offices within 100 Days of Receipt, A-12-14-14082 (Baltimore, Md.:
Jan. 21, 2016).

253SA, Leading the Hearings and Appeals Process into the Future: A Plan for
Compassionate and Responsive Service (Baltimore, Md.: January 2016).

26pyb. L. No. 79-404, 60 Stat. 237 (1946). When the APA was enacted in 1946, ALJs
were called hearing examiners. This title was changed to administrative law judges in
1978. Pub. L. No. 95-251, 92 Stat. 183 (1978).

2"Daniel T. Shedd, Administrative Law Judges: An Overview. RL34607. Congressional
Research Service. (Washington, D.C.: Apr. 13, 2010).

28Shedd, Administrative Law Judges.
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executive branch agencies like SSA, the Office of Personnel
Management (OPM) is responsible for the initial examination, certification
for selection, and implementation of the three levels of basic pay of ALJs.
As part of its responsibilities, OPM sets the minimum qualifications for
ALJs, which are that they generally must be licensed attorneys with a
minimum of 7 years of experience in litigation and/or administrative law
and pass the competitive examination.

The Administrative Procedure Act gave ALJs qualified decisional
independence, with some oversight from agencies. Decisional
independence means that ALJs can make decisions independently.
Federal law also excludes ALJs from performance evaluations and
generally requires that disciplinary actions against ALJs be for good
cause established and determined by the Merit Systems Protection Board
(MSPB). While ALJs have qualified decisional independence, they must
follow their agency’s policies and procedures when making decisions.
The Administrative Procedure Act also authorized agencies to review ALJ
decisions. If SSA determines that an ALJ has not followed its policies and
procedures, it can issue a directive to the ALJ to comply and, if that is
unsuccessful, bring a disciplinary action before the MSPB.
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Allowance Rates Vary
Across Judges, Even
for Typical Claims

Allowance Rates Have
Varied Across Judges and
Hearing Offices in Recent
Years, Even After Holding
Constant a Range of
Factors Relevant to the
Appeals Process

Allowance rates varied across administrative law judges from fiscal years
2007 through 2015. We defined the “allowance rate” for each judge as the
number of claims in which a judge granted the claimant Disability
Insurance (DI) and/or Supplemental Security Income (SSI) benefits
divided by the total number of decisions issued by the judge (excluding
claims that were dismissed).?® We analyzed about 3.3 million decisions
made by administrative law judges on adult Social Security disability
appeals over this period.*°

The average allowance rate across judges fell 15 percentage points over
this period—from a peak of 70 percent in 2008 to 55 percent in 2015—but
the range in allowance rates across judges remained fairly constant (see
fig. 4). Specifically, the range—the difference between judges with high
allowance rates (those at the 95th percentile) and judges with low

2Claims can be dismissed for reasons not related to the merits of the case, for example, a
claimant’s failure to file a timely request or to appear at the scheduled hearing (without
good cause). From fiscal years 2007 through 2015, 1,007,526 claims were dismissed.
Over this period, between 13 and 18 percent of all dispositions were dismissals. (See
appendix | for more details.)

300ur analyses excluded claims that were dismissed, as well as decisions on cases
remanded back to a judge from SSA’s Appeals Council; decisions on continuing disability
reviews (CDRs), which are reviews SSA periodically conducts to determine if an individual
receiving benefits is still disabled; fully favorable decisions made by SSA staff who were
not administrative law judges; fully favorable decisions made “on the record” (decisions in
which a hearing is not necessary because the documentary evidence alone supports a
fully favorable decision); child claims; and non-disability claims. In addition, to ensure that
the claims we included were decided by judges with a minimum level of experience, we
excluded claims decided within the first year after the judge’s appointment, as calculated
by the difference between the date of the judge’s appointment and the date of the decision
on each claim. We excluded these decisions to better ensure that variation we identified in
allowance rates was not due to the judges’ lack of experience deciding Social Security
disability claims. (See appendix | for more details on the criteria we used to select claims
for analysis.)
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allowance rates (at the 5th percentile)—was 55 percentage points over
this period.>®’

|
Figure 4: Variation in Social Security Administration (SSA) Disability Allowance
Rates across Administrative Law Judges, Fiscal Years 2007-2015
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Source: GAO analysis of Social Security Administration (SSA) data. | GAO-18-37

Note: We define the “allowance rate” as the number of allowed claims divided by the total number of
decisions (claims that are allowed or denied, excluding those that were dismissed) during the period
of analysis. Our analyses also excluded decisions on cases remanded back to a judge from SSA’s
Appeals Council, decisions on continuing disability reviews (CDRs), fully favorable decisions made by
SSA staff who were not administrative law judges, fully favorable decisions made “on the record”
(decisions in which a hearing is not necessary because the documentary evidence alone supports a
fully favorable decision), child claims, and non-disability claims. In addition, to ensure that the claims
we included were decided by judges with a minimum level of experience, we excluded claims decided
within the first year after the judge’s appointment, as calculated by the difference between the date of
the judge’s appointment and the date of the decision on each claim. We excluded these decisions to
better ensure that variation we identified in allowance rates was not due to the judges’ lack of
experience deciding Social Security disability claims. See appendix | for more details on the criteria
we used to select claims for analysis.

This variation in allowance rates persisted, but fell modestly over time,
even when we used multivariate statistical methods to hold constant a
variety of factors related to the disability appeals process. These factors

31Across the middle of the distribution of judges—between judges at the 75" percentile
and those at the 25" percentile—the range in allowance rates was 23 percentage points
over this period.
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included characteristics of claimants, judges, and hearing offices, as well
as other factors such as the unemployment rates in a claimant’s state,
that could otherwise explain differences in allowance rates.*? Specifically,
for the years 2007 through 2015 combined,® our analysis estimated that
the allowance rate would vary by 46 percentage points®* for a typical
claim, depending on the judge who heard the case.* For example, we
estimated that the allowance rate for a typical claim heard by a judge with
low allowance rates would be 42 percent, compared to 88 percent for a
judge with high allowance rates. This estimated range fell from 50
percentage points in 2007 to 45 percentage points in 2015 (see fig. 5).%
(Appendix | describes this statistical analysis in more detail.)

320ur analysis was purely statistical, in that we did not conduct the legal analysis needed
to reach conclusions about what legal factors might have affected a judge’s decision or
whether the decision that was reached in any particular case was correct. Similarly, we
are not making any predictions about the correct outcome of future individual decisions.
Each case is unique in both its facts and circumstances and must be examined on its own
merits. Rather, our multivariate statistical analysis described aggregate associations
between various claim characteristics and decisions—specifically, whether allowances
were observed to be more or less likely in different circumstances. It did not seek to
estimate the causal effects of these characteristics on a judge’s decision.

3Unless otherwise specified, results presented in this report pool cases from all years
together.

34Across the middle of the distribution of judges—between judges at the 75" percentile
and those at the 25" percentile—the range in allowance rates was 20 percentage points
over this period.

35a typical claim had average values on all other factors we analyzed (related to the
claimant, judge, other participants in the process, hearing office, and economic
characteristics).

36\We were unable to determine whether this change was statistically significant (see
appendix I).
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Figure 5: Estimated Variation in Social Security Administration (SSA) Allowance
Rates across Judges for Typical Claims, Fiscal Years 2007-2015

Allowance rate (Model adjusted)
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Source: GAO analysis of Social Security Administration (SSA) data. | GAO-18-37

Note: A typical claim had average values on all other factors we analyzed in a multivariate statistical
model (related to the claimant, judge, other participants in the process, hearing office, and economic
characteristics).

Allowance rates also varied across hearing offices during the same time
period, but this variation was considerably smaller than the variation
across judges in every year. The estimated range across the entire period
was 19 percentage points across hearing offices (see fig. 6),%” compared
to a 46 percentage-point estimated range across judges. Accounting for
differences in allowance rates across offices ensured that the variation
across judges did not reflect characteristics of their offices (such as the
types or severity of disability claims received by their offices).

37 Across the middle of the distribution of hearing offices—between offices at the 75"
percentile and those at the 25" percentile—the range in allowance rates was 8
percentage points over this period.
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Figure 6: Estimated Variation in Social Security Administration (SSA) Disability
Allowance Rates across Hearing Offices for Typical Claims, Fiscal Years 2007-2015

Allowance rate (Model adjusted)
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Source: GAO analysis of Social Security Administration (SSA) data. | GAO-18-37

Note: A typical claim had average values on all other factors we analyzed in a multivariate statistical
model (related to the claimant, judge, other participants in the process, hearing office, and economic
characteristics).

SSA officials noted that the variation in allowance rates we observed
across judges was not surprising, nor was the modest narrowing in this
range over time. Administrative law judges usually hear complex appeals
that may not be clear-cut allowances or denials. As a result, according to
SSA officials, given judges’ decisional independence, different judges
could look at cases with similar fact patterns and circumstances and
come to different conclusions. At the same time, officials also pointed to
several factors potentially related to the modest narrowing in the range of
allowance rates. First, they noted that SSA started conducting quality
assurance reviews of a random sample of allowances in 2011—
previously, such cases were not reviewed. In addition, they said that
Social Security’s disability programs and administrative law judges were
under increased public and Congressional scrutiny following a high-profile
fraud case in 2011 involving a judge and an attorney representative.
Further, officials said that the expanding use of electronic case files and
data analytics within SSA made it possible for the agency to enhance
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monitoring of decision-making and share this information with judges.
Finally, while SSA cannot direct judges to decide cases in a particular
way, officials suggested that some judges may have “self-corrected” their
approach to decision-making, given all of these factors.

Our multivariate analyses had some limitations, but it provides more
information than simple comparisons in allowance rates across judges.
For example, the SSA data we used for this analysis do not include a
measure of the severity of a claimant’s impairment or their remaining
ability to work, which could help explain why one claim with a particular
impairment was allowed while another was denied. The data also do not
include a standardized measure for the nature of claimants’ prior work
(such as the skill level or extent of physical labor), which is also relevant
for the disability decision. Nevertheless, our multivariate analysis enabled
us to compare allowance rates across judges and hearing offices for
typical claims.® In addition, SSA’s practice of assigning cases randomly
to judges makes it more likely that the remaining variation we found
across judges reflects the unique effect of having a particular judge hear
a case, rather than other factors.*® As a result, even though we could not
account for all factors that could explain differences in allowance rates,
random assignment increases the chances that such factors were similar
across all of the cases heard by individual judges.

%8The unadjusted range in allowance rates was about 55 percentage points across judges
and 29 percentage points across hearing offices, compared to 46 percentage points and
19 percentage points in the multivariate analysis.

39Although there are some exceptions to the random assignment of cases to judges, we
analyzed the subset of cases that should have been assigned to judges at random, in
accordance with SSA policy. (See appendix | for more information about the random
assignment of cases to judges.)
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Numerous Factors,
Particularly Those
Representing SSA's
Disability Criteria, Are
Associated with Variation
in Allowance Rates

Although variation in allowance rates persisted across judges, even after
controlling for certain factors, many of the factors we identified had
meaningful associations with the chance that a claimant was allowed
benefits.*? These factors represent criteria in SSA’s disability decision-
making process, such as the claimant’s age, impairment, prior work, and
education. We also identified factors that did not have such
associations.*!

Claimant Characteristics

Certain claimant characteristics—such as older ages or certain
impairments—were associated with higher allowance rates.

« Age: Claimants’ chances of being allowed benefits increased with
age, even holding constant other factors. For example, a 55-year-old
claimant was allowed benefits at a rate 4.3 times higher than a typical
35-year-old claimant.*? This association is consistent with Social
Security’s vocational guidelines, which are generally more lenient for
older claimants. As part of SSA’s five-step process to determine
eligibility for adult disability benefits, SSA uses a set of rules to
evaluate how a claimant’s age, education, and work experience affect
their remaining capacity for work. SSA’s criteria vary across four
primary age groups—45-49, 50-54, 55-59, and 60 and older. The
criteria are less stringent for claimants in older age groups than they
are for younger claimants, because the rules assume that individuals
at older ages may be less able to transition to other work.

“Owe defined a “meaningful” association as one that: (1) was statistically distinguishable
from 1 at the 95-percent confidence level, and (2) implied at least a 10-percent difference
in the odds of an allowance across groups of claimants.

4'We analyzed these factors for a typical claim that had average values on all other factors
we analyzed (related to the claimant, judge, other participants in the process, hearing
office, and economic characteristics). As noted previously, we did not conduct a legal
analysis to determine what legal factors might have affected a judge’s decision or whether
the decision that was reached in any particular case was correct. Rather, our multivariate
statistical analysis described aggregate associations between various claim
characteristics and decisions—specifically, whether allowances were observed to be more
or less likely in different circumstances. It did not seek to estimate the causal effects of
these characteristics on a judge’s decision.

42In this section of the report, we are comparing the odds of an allowance between two or
more groups, using an analysis that pools cases across all of the years of our analysis.
(See appendix | for more information.)
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« Impairment: Certain impairments were also strongly associated with
the chance of being allowed benefits (see fig. 7). For example,
claimants with primary impairments*® recorded in SSA’s data of heart
failure or multiple sclerosis were allowed benefits at rates 4.2 and 5
times higher, respectively, than typical claimants with asthma. From
fiscal years 2007 through 2015, the allowance rates for claimants with
heart failure or multiple sclerosis were 78 and 80 percent,
respectively, compared to 44 percent for asthma.

“3The primary impairment, or diagnosis, is the basic condition that the judge determined
rendered the person disabled or evidence shows has the most significant effect on the
person’s ability to work, according to SSA program rules.
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Figure 7: Social Security Administration (SSA) Disability Allowance Rates for the 25 Most Commonly Recorded Primary

Impairments, Fiscal Years 2007-2015
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Note: The figure shows the allowance rates for the 25 most common primary impairment codes that
altogether account for 79 percent of all claims; the remaining 21 percent of claims are spread across
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227 additional impairment codes. The allowance rates shown above are the raw, or unadjusted,
allowance rates for the claimants in our study population.

The primary impairment, or diagnosis, is the basic condition that the judge determined rendered the
person disabled or evidence shows has the most significant effect on the person’s ability to work,
according to SSA program rules. For more information on primary impairments, see SSA’s Program
Operations Manual System Section DI 26510.015
https://secure.ssa.gov/apps10/poms.nsf/inx/0426510015. For more information on SSA’s Listing of
Impairments, see https://www.ssa.gov/disability/professionals/bluebook/listing-impairments.htm.

« Critical or terminal case: Claimants with critical or terminal cases
were allowed benefits at a rate 1.4 times higher than a typical
claimant without a critical or terminal case. Critical and terminal cases
are cases that require special processing, such as a terminal illness or
a veteran with a 100-percent permanent and total disability
compensation rating.

o Prior work: Claimants reporting shorter work histories (4 years or
less in the last 15 years before applying for disability benefits) were
allowed at a rate 0.8 times as high as a typical claimant with 10 or
more years of work history. As expected, given the nature of the work
requirements for the DI program, the association with prior work
history was stronger for that program than for the SSI program. 4

« College education: Claimants who reported having a college-level
education or higher were approved at a slightly higher rate (1.1 times
higher) than a typical claimant with a high-school education. SSA
officials suggested that this association could be an indirect measure
of the severity of a claimant’s impairment, a factor for which we did
not have data. They said that individuals with higher levels of
education often have higher incomes and, therefore, may be less
likely to forego their income to apply for disability benefits, were it not
for the severity of their disability.

« Claim type: DI claimants were allowed at a rate 1.7 times higher than
a typical SSI claimant. Across judges, the average allowance rate for
DI claimants (67 percent) was higher than for SSI claimants (52
percent) from fiscal years 2007 through 2015, with the allowance rate
for claimants applying concurrently for DI and SSI benefits falling in
between (58 percent).*®

44Specifically, in order to be eligible for the DI program, individuals must meet
requirements for the time they have worked in “covered employment,” that is, jobs through
which they have paid Social Security taxes. In general, workers over 30 years old must
have worked in 5 of the last 10 years before becoming disabled.

“*These are the raw, or unadjusted, allowance rates for the claimants in our study
population.
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Other Participants in the Disability Appeals Process

Claimants who had appointed a representative to present their case, or
had a medical expert testify at their hearing, were associated with a
greater chance of being allowed benefits, but the presence of a vocational
expert had the opposite association.

« Claimant representative: Similar to findings in our prior work,
claimants who had a representative—either an attorney or a
nonattorney representative—were allowed at a rate 2.9 times higher
than a typical claimant with no representative.*® SSA officials stated
that representatives may have a screening process for potential
clients, and under SSA’s fee structure, representatives are paid only if
the claimant is awarded benefits. As a result, representatives may
tend to take cases they believe will be successful. Officials also stated
that a representative can help the claimant by ensuring that the
medical evidence and other records are fully developed and help the
claimant present their case at a hearing.*” From fiscal years 2007
through 2015, most claimants (77 percent) had an attorney
representative, and 12 percent had a nonattorney representative.

« Expert testimony: Claimants whose hearings involved testimony
from a medical expert were allowed at a rate 1.6 times higher than a
typical claimant without a medical expert present.*® Medical experts
include physicians, psychologists, and other types of medical
professionals who provide impartial, expert opinion evidence for an
ALJ to consider when making a decision about disability. SSA officials
said that the association of medical experts with an increased chance
of allowance is expected, given that judges are required to seek the
testimony of a medical expert in certain cases, for example, when the
judge is considering allowing benefits because the claimant’s
impairment may be medically equivalent to one in SSA’s Listing of

460ur prior work found that attorney representation increased a claimant’s likelihood of
being awarded Social Security disability benefits. See GAO, SSA Disability Decision-
Making: Additional Steps Needed to Ensure Accuracy and Fairness of Decisions at the
Hearings Level, GAO-04-14. (Washington, D.C.: Nov. 12, 2003).

4TWe could not use our analysis to determine whether any of these explanations for the
overall effect of having a representative were valid.

“BWhen we analyzed a subset of cases decided at the final two steps in the disability
decision-making process, the presence of a medical expert did not have a substantial
association with allowances. This likely reflects medical experts’ lack of a critical role in
decision-making at these steps (compared to earlier steps).
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Impairments. In other cases, involving a medical expert is generally at
the judge’s discretion. From fiscal years 2007 through 2015, 12
percent of decisions involved a medical expert.

The presence of a vocational expert had the opposite effect—
claimants with a vocational expert testifying were allowed at a rate 0.8
times as high as claimants without a vocational expert testifying.
Vocational experts provide objective, expert opinion evidence to the
ALJ, primarily at the last two steps of the disability decision-making
process where SSA considers whether claimants can do their prior
work or transition to other work available in the national economy.*®
Although involving a vocational expert is generally at a judge’s
discretion,®® SSA officials said that they were not surprised by this
result, because vocational experts are usually called upon at the final
two steps in the disability decision-making process. At that point,
claimants had already not been allowed benefits at an earlier step
because their impairment(s) did not meet or were not equivalent to an
impairment in SSA’s listings. From fiscal years 2007 through 2015,
most hearings (85 percent) involved a vocational expert.

Judge Characteristics

Judges with certain characteristics, such as those appointed in earlier
years, were associated with a greater chance of allowing benefits.

Appointment cohort: A claimant whose claim was heard by a judge
appointed between 1995 and 1999 was allowed at a rate 1.5 times
higher than a typical claim heard by a judge appointed after 2010.
SSA officials said that, since 2010, they have changed the way they
train and mentor new judges, and introduced new tools to help
provide a standardized decision-making template. As a result, SSA
officials said, more recently hired ALJs may be more aware of agency
policies and procedures.

“*When we analyzed a subset of cases decided at the final two steps, the effect of having
a vocational expert was about the same.

50The ALJ must obtain testimony from a vocational expert if the Appeals Council or a court
ruling requires it. Otherwise, involving a vocational expert is at the judge’s discretion.

Page 25 GAO-18-37 Social Security Disability



Other Factors

Certain characteristics of hearing offices and other factors also were
associated with higher chances of allowance. For example:

« Hearing type: Claimants whose hearings were held in person were
allowed at a slightly higher rate (1.1 times higher) than a typical
claimant with a hearing conducted remotely using videoconference
technology.®' This is equivalent to a 2.8 percentage-point higher
probability of being allowed benefits for a claimant whose hearing was
held in person, compared to an otherwise typical claimant whose
hearing was conducted by videoconference. However, we did not
seek to estimate the causal impact of videoconferences on allowance
rates, and so did not design our analysis to account for all factors that
could affect this relationship. Rather, we accounted for the use of
videoconferences solely to further ensure that circumstances were
similar across the judges and offices we analyzed. Expanding video
service delivery is a key goal for SSA, including plans to partner with
other agencies, such as the Department of Veterans Affairs, to
increase the number of available video hearing sites beyond those
already available at hearing offices and the five National Hearing
Centers.

« Year of decision: Claimants whose appeals were decided in earlier
years were associated with a greater chance of being allowed
benefits. While this trend is similar to the raw change over time shown
in figure 4, our multivariate analysis showed that this change held
even for claimants in similar circumstances. For example, claimants
who received decisions in 2007 were allowed at a rate 2.0 times
higher than a typical claim in 2015. This is consistent with other

510ur analysis controlled for the type of hearing office that made the decision, including
the five National Hearing Centers that conduct hearings exclusively by videoconference.
Therefore, this effect applies to both National Hearing Center hearings as well as the
approximately 19 percent of cases decided at regular hearing offices in which the hearing
was conducted by videoconference.
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studies that have found trends of lower allowance rates in recent
years.%

Factors Not Associated with Differences in Allowance Rates

Some factors were not meaningfully associated with allowance rates
when holding other factors constant.

« Workload measures: Workload and productivity measures at the
hearing office and judge level were not meaningfully associated with
allowance rates. This includes the annual percentage of cases that
were backlogged (that is, awaiting a judge’s decision for more than
270 days) at each hearing office, as well as the annual number of
dispositions (decisions plus dismissals) each judge issued.® This may
suggest that judges’ decisions to allow or deny cases are not
significantly influenced by the number of cases before them, similar to
findings in prior research.%

« Hearing office type: We found no meaningful differences in
allowance rates between similar claims heard at one of SSA’s
National Hearing Centers or a traditional hearing office, after holding
constant other factors (including whether the hearing was held by
videoconference). SSA has five National Hearing Centers, which hear
cases from across the country by videoconference in order to reduce
backlogs in certain hearing offices.

« Economic characteristics: The unemployment and poverty rates in
the claimant’s state at the time of the ALJ decision were not
associated with allowance rates. Higher unemployment rates can
result in increased applications for Social Security disability benefits

52See Social Security Advisory Board, 2015 Technical Panel on Assumptions and
Methods, Report to the Social Security Advisory Board (September 2015). The panel
found evidence that the downward trend in DI allowance rates is greater than what is
attributable to the business cycle alone, and called for further monitoring and study of the
factors that contribute to the decline in allowance rates. See also Robert Nakosteen and
Michael Zimmer, “Approval of Social Security Disability Appeals: Analysis of Judges’
Decisions,” Applied Economics, Vol. 46. No. 23 (2014): 2783-2791.

S3We considered some additional administrative factors but did not include them in our
final model. For example, we did not use judge’s average processing time, which we
found was moderately correlated with the percent of cases that were backlogged within
that judge’s hearing office.

54Nakosteen and Zimmer, “Approval of Social Security Disability Appeals: Analysis of
Judges’ Decisions.”
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because workers with impairments that could qualify them for the
program who experience job loss may find it more difficult to become
re-employed during periods of high unemployment and apply for
benefits.®® However, the impact on allowance rates in the research we
reviewed is mixed.%

%83ocial Security Administration, Office of the Chief Actuary. “Disabled Worker Allowance
Rates: Variation Under Changing Economic Conditions,” Actuarial Note No. 153
(Baltimore, Md.: August 2013).

%60ne study we reviewed found that unemployment rates at the time of the ALJ decision
were positively associated with greater chance of allowance. See Nakosteen and Zimmer,
“Approval of Social Security Disability Appeals: Analysis of Judges’ Decisions.” Other
studies have measured unemployment rates at the time the claimant applied for benefits
and found unemployment rates were negatively associated with allowance rates. See
Social Security Administration, Office of the Chief Actuary. “Disabled Worker Allowance
Rates.” See also Nicole Maestas, Kathleen J. Mullen, and Alexander Strand. “Disability
Insurance and the Great Recession.” American Economic Review, Vol. 105, No. 5 (2015):
117-182.
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SSA’s Efforts to
Monitor Accuracy and
Consistency of
Hearings-Level
Decisions Lack
Performance
Measures and Have
Not Been Evaluated

SSA Has Timeliness
Measures, but Lacks
Public Performance
Measures for Accuracy
and Consistency

SSA has employed a range of efforts to monitor the accuracy and
consistency of hearings decisions, but it lacks performance measures to
report publicly on these efforts. SSA’s current strategic plan includes an
objective to “improve the quality, consistency, and timeliness” of its
disability decisions; however, all of the hearings-level measures
supporting this objective are related to timeliness. In a previous report, we
developed nine attributes of performance goals and measures based on
previously established GAO criteria, as well as relevant federal laws and
performance management literature.®” One key attribute states that an
agency’s suite of performance measures should be balanced to cover
various priorities. In addition, each measure should cover a priority such
as quality, timeliness, and cost of service. However, because SSA’s
performance measures do not fully reflect its goals, the overall success of
SSA'’s efforts in this area may be limited.

SSA previously had performance measures related to hearings-level
accuracy, which used data from ALJ peer reviews. These measures were
discontinued in fiscal year 2009, when the ALJs conducting the reviews
were reassigned to hearing cases. By comparison, SSA continues to
have a measure for accuracy at the initial decision-making level (see
table 1).

S’"GAO, Tax Administration: IRS Needs to Further Refine Its Tax Filing Season
Performance Measures, GAO-03-143 (Washington, D.C.: Nov. 22, 2002).
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Table 1: Social Security Administration (SSA) Performance Measures for Disability Decisions, Fiscal Years 2017-2018

SSA Goal 3: Serve the Public through a Stronger, More Responsive Disability
Program

Strategic Objective 3.1:
Improve the quality, consistency and timeliness of disability decisions

Performance measures Timeliness Accuracy
Ensure the quality of our decisions by achieving the Disability Determination - X
Services (DDS) decisional accuracy rate for initial disability decisions

Increase our ability to provide timely decisions by reducing the percentage of X -
pending Appeals Council requests for review 365 days or older

Improve customer service by reducing the wait time for a hearing decision® X -
Complete the budgeted number of initial disability claims” X -
Complete the budgeted number of disability reconsideration claims® X -
Complete the budgeted number of hearing requestsb X -
Average processing time for initial disability claims” X -
Average processing time for reconsiderations” X -
Average processing time for hearing decisions® X -

Legend: X=agency has a performance measure; - = agency does not have a performance measure.
Source: GAO analysis of SSA Annual Performance Plan, Fiscal Years 2017-2018. | GAO-18-37

@Agency Priority Goal
®Budgeted Workload Measure

SSA officials stated that they have no plans to add new performance

measures related to the accuracy and consistency of hearings decisions
to the strategic plan. They said that while they collect and monitor a wide
variety of workload and performance measures for day-to-day operations,
they have to select a few, representative measures that are meaningful to
stakeholders and represent agency-wide efforts to achieve its goals. They
stated that the current performance measures meet these requirements.

Although SSA officials said the agency does not publicly report
performance measures related to the accuracy and consistency of
hearings decisions, they said that SSA uses internal performance
measures related to hearings decisions. However, these internal
measures to monitor quality and consistency of hearings decisions have
limitations and are not shared with the public. Regional chief judges—who
oversee the hearing offices and judges within each of SSA’s 10 regions—

Page 30 GAO-18-37 Social Security Disability



and others told us that they use a measure known as the “agree rate”®® to
help monitor the quality of a judge’s decisions. This measure is based on
the number of cases that have been appealed to the Appeals Council by
the claimant or representative as a request for review. The agree rate
reflects the percentage of cases in which the Appeals Council—the final
level of appeals within SSA—concluded that the ALJ’s decisions were
supported by substantial evidence and contained no error of law or abuse
of discretion. However, the agree rate has some limitations. For example,
as noted earlier, it does not reflect the accuracy of ALJ decisions that the
claimant did not appeal. SSA’s Office of the Inspector General (OIG)
found that this measure provided information on less than one-quarter of
all ALJ dispositions and it is not representative of the ALJ’s entire
workload because it is based only on Appeals Council reviews of
appealed cases.* In addition, a March 2017 SSA OIG report found that
SSA has not maintained historical data on agree rates, limiting the
agency’s ability to analyze agree rate trends.

SSA uses other internal measures to track consistency. For example,
SSA developed an internal early monitoring system that tracks 22 metrics
of ALJ performance to identify outliers. For example, three of these
metrics (average number of dispositions a judge issues per day, agree
rate, and allowance rate) have “alarm thresholds” to indicate when an
ALJ’s metrics fall outside of a given threshold. Based on these findings,
SSA may conduct a focused quality review (a type of quality assurance
review) to ensure the judge’s decisions complied with SSA policies, or
follow up with the regional chief judge to determine if additional policy
guidance or training is needed.

Although these internal measures are helpful for management to monitor
and improve accuracy and consistency, without sharing this or similar

S8Claimants who are dissatisfied with their decision at the hearings level may appeal their
cases to the Appeals Council, which is the final step in the administrative appeals process.
According to SSA, the Appeals Council reviews the claim to determine whether any legal
or procedural errors were committed and all evidence was properly considered. To
calculate an agree rate for each ALJ, ODAR tracks the Appeals Council’s decision on
every claim. The agree rate is defined as the percentage of cases that were denied review
(i.e., cases in which the Appeals Council concluded that the ALJ’s decisions were
supported by substantial evidence and contained no error of law or abuse of discretion
justifying a remand or reversal) compared to the total number of cases considered by the
Appeals Council.

S9SSA OIG, Oversight of Administrative Law Judge Decisional Quality, A-12-16-50106
(Baltimore, Md.: Mar. 14, 2017).
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information publicly, SSA lacks accountability for improving the quality of
hearings-level decisions. In addition, federal internal control standards
state that management should externally communicate the necessary
quality information to achieve objectives, including to external
stakeholders such as Congress and the public.®® Further, given the
persistent variation in allowance rates, SSA may be missing an
opportunity to provide the public with information on the results of its
efforts to improve the accuracy and consistency of disability decisions.

SSA Has Efforts to Monitor SSA provides training and tools to all ALJs and initiates disciplinary

and Improve Accuracy and actions where needed, as part of its efforts to monitor and improve

Consistency of Hearings- accuracy and consistency. SSA also conducts multiple quality assurance
N reviews, but some of these reviews may overlap and SSA has not

Level Decisions, but evaluated them.

Quality Reviews May

Overlap and Have Not Training, Tools, and Policy Guidance

Been SyStematlca”y ALJs receive ongoing training and guidance from several sources,

Evaluated including through judicial trainings, mentoring, and policy memorandums.
In 2006, SSA implemented a three-phase training program for new ALJs,
which includes training on core competencies as well as a formal
mentoring program in which new ALJs are paired with experienced ALJs
for regular sessions over a nine-month period. Regional managers,
judges, and stakeholders we spoke with had positive feedback on the
training SSA provides to judges. For example, officials from one
stakeholder group told us that they believe training had created more
consistency in allowance rates. SSA’s chief judge also issues guidance
memorandums to clarify policies related to the hearings process. For
example, in July 2013, SSA issued a memorandum establishing
expectations for the instructions judges provide to decision writers, who
are SSA staff who prepare the draft decisions. SSA officials said that they
issued the memorandum in response to an ALJ who was providing low-
quality instructions to decision writers and SSA realized it had not
provided formal guidance on the topic. In addition, ALJs also receive
quarterly continuing education training and have a library of reference
materials and on-demand video courses to use as needed.

80GAOQ, Standards for Internal Control in the Federal Government, GAO-14-704G
(Washington, D.C.: Sept. 10, 2014).
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SSA also uses internal metrics and provides electronic tools to judges to
monitor and improve accuracy and consistency. Regional chief judges
regularly review management information (MI) reports and develop
strategies, such as recommending training, to address identified issues.
Beginning in 2011, SSA established an electronic tool called “How Ml
Doing?”, which allows ALJs to compare their productivity and timeliness
metrics to hearing office, regional, or national metrics. The tool also
provides data on the agree rate for each judge as well as the hearing
office, regional, and national agree rates. Using this tool, judges can also
learn the reasons any prior decisions have been remanded, and access
on-demand training pertaining to that reason. Regional chief judges we
spoke with generally found “How MI Doing?” to be a helpful tool, although
SSA does not track judges’ usage and has not formally evaluated its
effectiveness. In addition, SSA established the electronic Bench Book
(eBB), which is designed to assist users with documenting, analyzing,
and making consistent and accurate decisions on hearings-level adult
disability cases. However, the SSA OIG recently recommended that SSA
evaluate eBB and determine whether to continue it. Regional chief judges
we spoke with provided mixed feedback on the use of eBB and its
usefulness for ALJs. In fiscal year 2016, nearly 500 ALJs (about one-
third) used eBB. In June 2017, SSA officials said that while no formal
evaluation of eBB was conducted, they recently received approval to
proceed with plans to replace eBB with a similar tool as part of updates to
SSA’s case management system.

Disciplinary Action

SSA also addresses identified issues with the accuracy and consistency
of hearings decisions by taking disciplinary actions, as needed. SSA can
take non-disciplinary or disciplinary action to address performance
concerns. Non-disciplinary actions include training and counseling (known
as “collegial conversations”). Another non-disciplinary action is a written
directive, which SSA can issue to individual judges to improve
performance on workload, scheduling or policy compliance.®’ From 2007
through 2016, SSA issued about 1,330 such directives. Nearly all (95
percent) were issued to improve timeliness, while about 2 percent were
issued to improve policy compliance. If an ALJ’s conduct or performance

6"When ALJ conduct or performance issues arise, federal law precludes SSA from using
some tools applicable to the majority of federal employees. ALJs possess a degree of
independence under federal law, which provides certain separations of functions that
protect them from any influence over the outcome of cases before ALJs.
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does not change or becomes more egregious, SSA continues with
progressive discipline including reprimand or seeking disciplinary action
from the Merit Systems Protection Board, such as short- or long-term
suspension or removal. From 2007 through 2016, there were 98
reprimands, 34 proposed suspensions, and 16 proposed removals,
according to SSA.%2

Quality Assurance Reviews

SSA conducts various quality assurance reviews to improve accuracy and
consistency. SSA officials stated that the agency has been enhancing its
quality review efforts since 2009. Since then, it has added five types of
quality assurance reviews that are conducted by three additional offices
within SSA (see fig. 8).%2

52An ALJ may be removed or disciplined only for good cause established and determined
by the Merit Systems Protection Board (MSPB) after an opportunity for a hearing before
the Board. In half of these proposed removals (8 of 16), MSPB issued a removal decision.
Six judges resigned or retired before MSPB issued a decision, and 2 judges retired
pursuant to a settlement agreement.

633SA did not conduct the Disability Case Review in fiscal years 2016 or 2017. Officials
stated that this review will be resumed in fiscal year 2018, and will be called the Hearings
Level Review.
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Figure 8: Four Social Security Administration (SSA) Offices Responsible for Quality Assurance Reviews of Hearings-level
Decisions, as of September 2017
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Regional Quality Review
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Source: GAO analysis of Social Security Administration (SSA) information. | GAO-18-37

Note: Figure shows selected offices from SSA’s organization chart. The four offices whose staff carry
out quality assurance reviews of hearings-level decisions are shaded. In addition to the Office of
Quality Review, Division of Quality and regional quality review officers and staff, SSA also measures
the quality of a judge’s decisions through the Appeals Council Disability Branches’ ongoing review of
appealed cases. This review results in the agree rate, which reflects the percentage of cases in which
the Appeals Council concluded that the ALJ’s decisions were supported by substantial evidence and
contained no error of law or abuse of discretion.

Effective October 1, 2017, SSA created a deputy commissioner-level Office of Analytics, Review and
Oversight. The Office of Quality Review and Office of Appellate Operations were folded into this
office.

SSA added quality assurance reviews for various reasons. For example,
in 2009, SSA’s regional staff under the Office of the Chief Administrative
Law Judge began conducting regional inline quality reviews, which
involve assessing the extent to which hearing office staff are processing
cases and preparing them for hearings in accordance with SSA policy, as
well as the policy compliance and legal sufficiency of the draft decision.
SSA added this review to enhance its reviews of decisions before they
are issued, in an effort to reduce remands. Also in 2009, SSA’s Office of
Quality Review began conducting disability case reviews to provide
feedback on decision-making accuracy to ALJs. In addition, in 2010, SSA
created the Division of Quality under the Appeals Council, a unit focused
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on conducting reviews on a regular basis of decisions that claimants did
not appeal.®* Prior to 2010, SSA generally only reviewed decisions that
claimants appealed through the Appeals Council.

While these quality assurance reviews have somewhat different
focuses—for example, some assess aspects of how a case was
processed while others review the accuracy of the decisions—they
overlap in two key ways. According to prior GAO work, overlap occurs
when multiple agencies or programs have similar goals, engage in similar
activities or strategies to achieve them, or target similar beneficiaries.®®
Some of SSA’s quality review efforts fit the description of overlap in that
they have similar goals and review similar cases. For example:

« Similar goals: Several of the reviews have similar goals (see table 2).
For example, two of the four entities conducting reviews—the Appeals
Council’s Division of Quality and staff in SSA’s 10 regional offices—
both review decisions for policy compliance before those decisions go
into effect (known as pre-effectuation reviews). While one review
looks at the judge’s decision and the other looks at the draft decision
prior to the judge’s review and approval, according to officials and
documents we reviewed, these reviews share similar goals: to guide
training and provide feedback to judges. In addition, all the reviews
are designed to assess compliance with SSA policy.

54The Appeals Council has authority to take own motion review of cases before a hearing
decision is effectuated and benefits are paid (pre-effectuation) and it does not identify
cases based on the identity of any specific decision maker or hearing office.

65GAO, Fragmentation, Overlap, and Duplication: An Evaluation and Management Guide,
GAO-15-49SP (Washington, D.C.: April 14, 2015).
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Table 2: Comparison of Goals of Social Security Administration (SSA) Quality Reviews of Hearings-level Decisions

Review Entity Type of Review Goal or Purpose of Review
(Year Established)
Policy Legal review Guide training, Prevent or reduce
compliance provide feedback to re-work or remands
review® judges
Office of Requests for review X X X -
Appellate (1940)b: Reviews of
Operations decisions appealed by
(OAO), Appeals claimants.
Council, Conducted continuously.
Disability
Branches
Regional Regional inline reviews X X X X
Quality Review (2009): Reviews of a
Officers random sample of cases
in various stages of
preparation:
Ready for a hearing
Draft decision
Conducted continuously.
Office of Quality Disability case reviews X X X -
Review (2009): Review of a
nationally representative
sample of allowance and
denial decisions.
Conducted annually.
OAO, Appeals Focused quality reviews X - X -
Council, (2011): Reviews of
Division of specific subjects,
Quality including but not limited
to hearing offices,
individual judges,
subject matters, policies,
or procedures.
Conducted bi-monthly
(approx.).
Random pre-effectuation X X X x°

reviews® (2011): Review
of a random sample of
favorable hearing
decisions.

Conducted continuously.
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Review Entity Type of Review Goal or Purpose of Review
(Year Established)

Policy Legal review Guide training, Prevent or reduce
compliance provide feedback to re-work or remands
review® judges
Selective pre- X X X x°

effectuation reviews®
(2014) Review of a
random sample of cases
with a common
characteristic that
increases the likelihood
of error.

Conducted annually.

Legend: X = Review includes this goal or purpose; - =Review does not include this goal or purpose.
Source: GAO analysis of SSA documents and interviews with agency officials. | GAO-18-37

®Reviews determine compliance with SSA policy according to the Social Security Act, regulations,
Social Security rulings, and Hearings, Appeals, and Litigation Law (HALLEX) manual, according to
SSA officials.

®This predates the DI and SSI programs. However, according to SSA, in March 1940, an Office of
Appeals Council was established and given the authority to review hearings on claims for Old-Age
and Survivors Insurance benefits.

°SSA noted that these reviews are not permitted to identify cases based on the identity of the
decision-maker or the identity of the office issuing the decision.

SSA noted that these pre-effectuation reviews can sometimes result in remands.

« Similar cases: SSA'’s five quality assurance reviews look at similar
cases, and could potentially include the same cases (see table 3).
SSA takes some steps to prevent assessing the same claim in
multiple quality assurance reviews. Officials told us that, in conducting
focused quality reviews (conducted after the decision is final), they
exclude cases that were reviewed in a pre-effectuation review.
However, they said that the Division of Quality does not know whether
cases it has selected were also subject to a regional inline quality
review. They said that additional efforts to prevent multiple reviews of
a case are manual in nature, and thus there is still the potential for
claims to be reviewed more than once. Further, SSA officials said they
did not see a need to prevent multiple reviews of a case, in particular,
because some reviews are conducted before the decision is final and
others are conducted after the decision is final.
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Table 3: Comparison of Cases Reviewed by Social Security Administration (SSA) Quality Reviews of Hearings-level Decisions

Review Entity

Type of Review

Cases Reviewed Before or After
Decision is Final?

Allowances Denials Dismissals

Office of Appellate Requests for review ¢ [ ° After
Operations (OAO),
Appeals Council,
Disability Branches
Regional Quality Regional inline reviews [ ® ® Before
Review Officers
Office of Quality Disability case reviews ® o O After
Review
OAO, Appeals Council, Focused quality L] o L] After
Division of Quality reviews

Random pre- ° O O Before

effectuation reviews

Selective pre- ° O ° Before

effectuation reviews

Legend: ® = SSA office reviewed cases; € = SSA office partially reviewed cases; O = SSA did not review cases.
Source: GAO analysis of SSA documents and interviews with agency officials. | GAO-18-37

@About 2.6 percent of all requests for review in fiscal year 2016 were of fully or partially favorable
decisions.

SSA officials stated that opportunities exist to improve coordination
across offices conducting quality assurance reviews. We found that
several offices coordinated their work in some cases. For example, SSA’s
Division of Quality and Office of Quality Review participate in a multi-
office workgroup that addresses such issues as policy compliance across
the initial and hearings levels of the disability process. In addition, they
have also worked together on several studies, including a one-time
quality review of 454 claims that were denied at the initial determination
level, but were allowed as fully favorable at the hearings level. The Office
of Quality Review also reviews the content of selected training for judges.
In addition, the Division of Quality provided some initial input when the
regional inline review effort was being designed. Prior GAO work has
found that enhanced coordination can help to reduce overlap and improve
efficiency.® Effective October 1, 2017, SSA created a new deputy
commissioner-level component, the Office of Analytics, Review and
Oversight. This agency reorganization moved six oversight offices into the
new component, including the Division of Quality and Office of Quality

86GAO-15-49SP.
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Review. Officials said the new component will create opportunities for
improved coordination between these six offices. While this
reorganization creates the opportunity for SSA to assess many of its
quality assurance reviews, the regional quality review staff will not be
included in the new office, and it is too early to tell how this reorganization
will help manage the overlap between SSA'’s various quality assurance
reviews.

In addition, SSA has struggled to sustain all of its quality assurance
reviews due to competing demands for the staff who perform them. For
example, SSA placed regional inline quality reviews on hold in September
2016 and again in December 2016, because officials said that the agency
needed staff to complete pending decisions before a change in the
medical listings for mental impairments took effect in January 2017.
Decisions not completed before the new listings took effect would have to
be redone. Also, the Office of Quality Review curtailed its Disability Case
Reviews in fiscal year 2016 to help prepare the oldest cases for hearings.
As a result, only the Appeals Council’s review of appealed ALJ decisions
(requests for review) and the Division of Quality’s quality assurance
reviews were active in 2016.

Even as SSA has added quality assurance reviews, it has not
systematically evaluated the efficiency and effectiveness of all the
reviews to determine the extent to which they may be overlapping or
complementary. We found that reviews conducted by the four entities
have resulted in similar findings, raising questions about the efficiency of
these reviews. For example, during the same 3-year period (fiscal years
2013 through 2015), quality reviews conducted by all four entities found
problems with judges’ assessment of a claimant’s ability to perform work-
related tasks, known as a residual functional capacity assessment. In
addition, all four entities found problems with the evaluation of medical
opinion evidence.

Moreover, SSA has not conducted a cost-benefit analysis of the five
reviews. Officials said that there are no definite plans to do so, although
they may consider conducting such an analysis in the future. We found
that costs for the quality assurance reviews conducted in fiscal year 2015
were at least $23.7 million, and in fiscal year 2016 were at least $11.7
million (see table 4). By evaluating the quality assurance reviews to
determine the extent to which each is needed to monitor and improve
accuracy and consistency, SSA would be better positioned to meet its
goals within its resources.
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Table 4: Social Security Administration (SSA) Spending on Quality Assurance Reviews in Fiscal Years 2015 and 2016 and
Number of Cases Reviewed

SSA Spending Cases Reviewed, Fiscal
(dollars in millions) Year 2016 or Most Recent
Year Available
Fiscal year Fiscal year
2015 2016
Regional Quality Review Officers: Regional inline reviews 7.2° 5.9° 12,561
Office of Quality Review: Disability Case Reviews 1.7 n/a® 600°
Division of Quality: Random and selective pre-effectuation 14.8° 5.8° 7,690
reviews, focused quality reviews
Total 23.7 11.7

Source: Agency documents, cost data and estimates from SSA officials. | GAO-18-37

#SSA officials stated that SSA does not maintain official cost data for this activity. As a result, these
amounts are estimates of payroll costs for the staff responsible for these reviews.

®SSA did not conduct Disability Case Reviews in fiscal years 2016 or 2017. Officials stated that this
review will be resumed in fiscal year 2018, and will be called the Hearings Level Review.

°Data are from fiscal year 2015; the Disability Case Review was not conducted in fiscal year 2016.
SSA officials noted that these figures are estimates.

In addition, SSA continues to develop and implement initiatives aimed at
improving hearing decisions, without evaluating the potential for overlap
with existing quality assurance reviews. For example, as part of its
backlog reduction plan known as the Compassionate And Responsive
Services (CARES) plan, SSA is using computer algorithms for natural
language processing to analyze the text of disability decisions and flag
potential errors. Although the agency is piloting this effort in the Appeals
Council before expanding it to hearing offices, it did not conduct a cost-
benefit analysis. SSA officials said that natural language processing could
be used to identify cases for further review, similar to its current selective
reviews, and that decision writers could use the tool to conduct their own
reviews of their draft decisions. SSA officials said that they do not
anticipate much overlap between the use of natural language processing
and OAQ'’s pre-effectuation reviews. However, there could be potential for
overlap with regional inline reviews, which also review decisions drafted
by decision writers. Federal internal control standards state that
management should implement control activities through policies.
Periodically reviewing policies, procedures, and related control activities

Page 41 GAO-18-37 Social Security Disability



Conclusions

for continued relevance and effectiveness in achieving objectives and
addressing related risks can help agencies meet this standard.®’

SSA'’s disability programs provide more than $200 billion in benefits for
tens of millions of Americans annually, making it one of the largest
components of the nation’s social safety net. The hearings and appeals
level of the disability decision-making process is particularly important
because about one in three people receiving Social Security disability
benefits are granted benefits at this level. Given the number of people
and the dollars at stake, it is crucial that claimants are treated fairly and
their applications are evaluated accurately and consistently across the
country, at all levels of the program.

Some of the variation in allowance rates that we found across judges may
be expected, given the complexity of the cases and judges’ decisional
independence. However, the persistent variation we observed over time,
even after accounting for various factors that could otherwise explain
allowance rates, might warrant additional attention. SSA is rightly
focusing on oversight of judges, but our work suggests that the agency’s
emphasis on timeliness over accuracy in its public metrics and the
potential overlap in its quality assurance efforts may offer opportunities for
improving the accuracy and consistency of hearing decisions.

First, this amount of variation in allowance rates underscores the need for
SSA to measure and hold itself accountable for accuracy and
consistency. However, without sharing performance information on the
accuracy and consistency of its hearings-level decisions, such as the rate
at which the Appeals Council agrees with a judge’s decisions, SSA may
not be providing the public with adequate information on progress toward
its objective to improve the quality, consistency, and timeliness of its
disability decisions. Developing a set of performance measures that
includes the accuracy and consistency of hearings decisions will help
ensure the overall success of the program.

Second, SSA has not systematically considered how each of its quality
assurance reviews helps the agency meet its objective to improve the
quality of hearings-level decisions. Although the planned consolidation of
multiple oversight and quality review offices is a positive step, it will be

57GAO-14-704G.
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Recommendations for
Executive Action

Agency Comments
and Our Evaluation

important for SSA to consider the usefulness of the information yielded by
each quality assurance effort, as well as the costs associated with
conducting the effort. Evaluating the efficiency and effectiveness of
quality assurance activities can help ensure that SSA is using its
resources for maximum benefit toward its objective to improve the quality,
consistency, and timeliness of its disability decisions.

We are making the following two recommendations to SSA:

The Commissioner of SSA should develop a set of public performance
measures, to include accuracy and consistency, as well as timeliness, of
administrative law judges’ (ALJ) disability decisions. SSA could consider
whether existing quality review or monitoring efforts could provide suitable
data for such measures. (Recommendation 1)

The Commissioner of SSA should systematically evaluate the efficiency
and effectiveness of its quality assurance reviews and take steps to
reduce or better manage any unnecessary overlap among them to ensure
strategic use of resources. Such steps could include enhancing
collaboration where reviews overlap or only conducting the reviews that
are most efficient and effective in achieving agency goals for improving
accuracy and consistency of ALJ disability decisions. (Recommendation
2)

In commenting on a draft of this report, SSA agreed with our two
recommendations to (1) establish public performance measures for the
accuracy and consistency of administrative law judges’ decisions, and (2)
systematically evaluate its various quality assurance reviews and take
steps to reduce or better manage any unnecessary overlap among them.
SSA stated that it would address both recommendations as part of a
comprehensive assessment and refinement of its oversight roles and
processes. SSA made several other comments about one of our
conclusions and our analysis of variation in administrative law judge
allowance rates, which we discuss below. SSA also provided technical
comments, which we incorporated into the report as appropriate.

In its comments, SSA described its evolving oversight activities at the
hearings level, including providing policy guidance and training for judges,
capturing and utilizing data to gain a better understanding of trends and
challenges, and implementing additional oversight review processes, all
of which we discussed in our report. SSA’s comments acknowledged that

Page 43 GAO-18-37 Social Security Disability



our report describes the steps that the agency has taken to improve
oversight, but disagreed with our conclusion that SSA emphasizes
timeliness over accuracy. Our final report clarifies that we came to this
conclusion based on a review of the performance measures the agency
shares with the public in its annual strategic plan and performance
reports. As we state in the report, SSA has employed a range of efforts to
monitor the accuracy and consistency of hearings decisions, but it lacks
performance measures to report publicly on these efforts.

Regarding our analysis of variation in ALJ allowance rates, SSA raised a
concern about our finding (on page 26 of the final report) that claimants
whose hearings were held in person were slightly more likely (by about
2.8 percentage points) to be allowed benefits than a typical claimant with
a hearing held by videoconference. SSA cited its own internal analysis,
which found a small (0.6 percentage-point) difference in allowance rates
between in-person and videoconference hearings after controlling for a
number of factors. It is not surprising, however, that our estimates are
somewhat different, since SSA’s internal analysis differs from ours in
several ways. The primary purpose of our statistical analysis was to
isolate variation in allowance rates due to the unique judge or hearing
office assigned to each claim. To do this, we developed a multilevel
model using 9 years of data that controls for judge, hearing office, and
claimant-level factors associated with allowance rates. On the other hand,
SSA’s analysis was specifically designed to look at the difference in
allowance rates between in-person and video hearings. SSA’s analysis
also covered a shorter, more recent period of time (part of fiscal year
2015, fiscal year 2016, and part of fiscal year 2017), than our study (fiscal
years 2007 through 2015). Additionally, the version of the model SSA
cited in its comments included hearings held in person or by
videoconference only in regular hearing offices, whereas our analysis
included hearings held in National Hearing Centers as well as regular
hearing offices and controlled for the type of hearing office. These
differences notwithstanding, we agree with SSA that the estimated model-
adjusted difference in allowance rates between in-person and
videoconference hearings in both GAO’s and SSA’s analyses could
potentially be explained by unmeasurable factors.

In addition, SSA noted that our measure of variation in judge decisions
focused on allowance rates at the extremes of the distribution. Given that
our charge was to explore the extent of variation in allowance rates
across judges, we believe it was appropriate and important to measure
the range of allowance rates between judges with high allowance rates
(at the 95" percentile) and those with low allowance rates (at the 5"
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percentile). This would be more conservative than an approach that looks
at allowance rates across all judges, including potential extreme values;
and more nuanced than an approach that looks at the number of judges
whose allowance rates are higher or lower than a given threshold.
Further, our analysis shows that unadjusted allowance rates at the 95"
percentile declined over the period of our analysis, from a high of 96
percent in fiscal year 2008 to 82 percent in fiscal year 2015. We saw a
comparable decline in allowance rates after applying our multivariate
model. To provide additional context, our report figures also show the
middle of the distribution (the 25" and 75" percentiles), as well as the
average allowance rates. We have also added information to our report
further describing this middle range.

Finally, SSA noted that our analysis was not weighted by the number of
determinations a judge made, suggesting that judges who decided very
few claims, for example, could affect the range in allowance rates or the
trends. As we show in Appendix |, Table 7, only 2.3 percent of the judges
in our study population heard fewer than 250 claims per year. This group
of judges had an unadjusted allowance rate of 61.9 percent, very similar
to the allowance rate among judges who heard 500-699 claims per year
(61.6 percent). Furthermore, the statistical methods we used to estimate
the distributions of allowance rates (multilevel models) adjust the
estimates for judges with fewer claims by weighting them more heavily
toward the overall approval rate.®® This mitigates against judges with
smaller caseloads, and therefore higher sampling variation, from
contributing overestimated allowance rates that might have inflated our
estimated variation across judges.

68 Andrew Gelman and Jennifer Hill, Data Analysis Using Regression and
Multilevel/Hierarchical Models. (New York: Cambridge University Press, 2007), 252-260,
309-310.
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As agreed with your office, unless you publicly announce the contents of
this report earlier, we plan no further distribution until 30 days from the
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Appendix |: Objectives, Scope, and
Methodology

Our objectives were to assess (1) the extent to which allowance rates
vary across administrative law judges, and any factors that are associated
with this variation, and (2) the extent to which the Social Security
Administration (SSA) has processes to monitor the accuracy and
consistency of hearings decisions.

To answer these objectives, we reviewed SSA policies and procedures
related to administrative law judge (ALJ) disability hearings and decisions;
manuals and documents describing SSA’s case processing systems for
each level of SSA’s disability decision-making process,' and guidance
and training provided to judges for making disability decisions. We
interviewed SSA officials in several offices within the Office of Disability
Adjudication and Review (ODAR),? including the Office of the Chief
Administrative Law Judge and the Office of Appellate Operations, as well
as conducted semi-structured interviews with Regional Chief
Administrative Law Judges in each of SSA’s 10 regions. We also
observed administrative law judge hearings in one of SSA'’s five National
Hearing Centers, in Falls Church, Virginia, (hearings in these offices are
conducted by videoconference), as well as in two of SSA’s regular
hearings offices, in Washington, D.C., and Seattle, Washington. The
purpose of these observations was to gain a better understanding of the
hearings process in practice, and to inform our scope and methodology
for this study. We selected these sites, which are not generalizable to the
population of all hearing offices, for a number of reasons, primarily: (1) to
observe hearing offices in different geographic locations and observe
both in-person and video teleconference hearings, and (2) to select sites
at which a cross-section of cases with different types of disabilities and
impairments were available. We attended hearings involving both adult
and child claimants with a mix of physical and mental impairments.

This appendix is divided into three parts. The first describes our data
sources and analysis of allowance rates across judges and associated
factors, the second describes our multivariate statistical model, and the
third describes our work related to our second research objective on
SSA’s processes to monitor the accuracy and consistency of hearings
decisions.

"For more information on the different levels of SSA disability decision-making, see figure
2.

2As of October 1, 2017, this office is called the Office of Hearings Operations (OHO).
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Analysis of Variation
in Allowance Rates
across Judges and
Associated Factors

For this objective, we analyzed data from two primary sources from fiscal
years 2007 through 2015: SSA’s administrative data systems for the initial
and hearings levels of the disability decision-making process, and the
agency'’s personnel data system. We also obtained other SSA
administrative data on staffing levels and numbers of pending cases in
each hearing office. Finally, we obtained data on state poverty and
unemployment rates from the U.S. Census Bureau and the Bureau of
Labor Statistics, respectively.

SSA Administrative Data
Systems

To analyze information on all adult disability decisions made by
administrative law judges from fiscal years 2007 through 2015—the most
current data available at the time of our analysis—we compiled claims
data from several SSA administrative data systems.® These data
contained information on the outcomes of the disability decisions and the
characteristics of claims associated with each decision. Specifically, the
information was drawn from the following systems:

« 831 File and Structured Data Repository: The 831 File pertains to
the initial and reconsideration level of the disability determination
process, within the state Disability Determination Services (DDS).
Data on claimant characteristics we used from this system include the
date of the claimant’s initial application for benefits and the claimant’s
self-reported years of education. We also received a limited set of
data captured from the claimant’s disability application in SSA’s
electronic case folder system (Structured Data Repository), including
the number of years a claimant reported being employed out of the 15
years before becoming disabled.

o Case Processing and Management System (CPMS): This system
pertains to the hearings level and was our primary source of
information on hearing outcomes, claim, and claimant characteristics.
Specifically, this system provided information on claim type (i.e.,
Disability Insurance, DI; Supplemental Security Income, SSI; or
concurrent claim); the outcome of the claim (i.e., dismissed, allowed,
or denied) and the date the decision was made; the unique
identification number of the administrative law judge (ALJ) who made
the decision; whether a medical expert or vocational expert attended

3We received data from fiscal years 2005 through 2006, but those data were incomplete.
According to SSA, the Case Processing and Management System (CPMS) came online in
2005 and data are complete as of 2007.

Page 48 GAO-18-37 Social Security Disability



Appendix I: Objectives, Scope, and
Methodology

the hearing; whether the claimant was represented; the hearing office
where the claim was decided and the type of hearing office (i.e.,
hearing office or National Hearing Center); the claimant’s date of birth;
the primary impairment at the time of the hearing level; the presence
of a secondary impairment; and whether the case was classified as
being a critical case—that is, a case requiring special processing,
such as a terminal illness.

We used case identifiers to link the information from each of these
databases that pertained to each disability decision we analyzed.*

Federal Personnel and
Payroll System

We obtained data from SSA’s Federal Personnel and Payroll System
(FPPS) database on all administrative law judges who were employed by
the agency at any time during the period from January 1, 2005, through
December 31, 2015. We obtained information on each judge, such as
their date of appointment as an ALJ and the type of appointment (regular
career appointment or non-permanent); service computation date; and
prior position titles within SSA, if any.

Other SSA Administrative
Data

We obtained summary-level data, as of January 2017, from SSA on
staffing levels (numbers of ALJs, decision writers, and other support staff)
at each hearing office for each fiscal year in our study period (fiscal years
2007 through 2015) from SSA’s Payroll Operational Data Store system.
We also obtained data on the numbers of cases left pending at the end of
each fiscal year (including the number of cases pending for more than
270 days). SSA provided those data from a management information
report that uses CPMS data.

Economic Conditions Data

We used publically available estimates of state poverty rates for each
year in our analysis (calendar years 2007 through 2015) from the U.S.

4Specifically, SSA used the claimant’s Social Security number to link data from the 831
File and the Structured Data Repository to the hearings-level data in CPMS, and the
judge’s name and personal identification number to link the CPMS data to the Federal
Personnel and Payroll System (FPPS) database. We used the unique case identification
code to link the personnel data to the CPMS data. Data provided to GAO had masked
Social Security numbers.
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Census Bureau’s American Community Survey (ACS).% We considered
using estimates at the county level but that approach had limitations.
First, we would have been limited to using 3-year or 5-year estimates for
all counties, because 1-year ACS estimates are only available for areas
with populations of 65,000 or more. Second, the Census Bureau cautions
against using estimates for particular time periods that do not align with
the periods of its estimates. Although using state-level estimates reduced
the geographic precision of the estimates, we gained precision by having
annual estimates and the ability to measure potential variation in poverty
rates over narrower time intervals.

We also used publically available estimates of state unemployment rates
in calendar years 2007 through 2015 from the Bureau of Labor Statistics’
Local Area Unemployment Statistics data.® This variable allowed us to
control for labor market conditions over time.

Data Reliability

SSA constructed custom files for GAO from several SSA datasets in
response to our data requests. We assessed the reliability of the data
used in our analyses through electronic testing, analyzing related
database documentation, examining the SAS code used by SSA to
construct the custom files, and working with agency officials to reconcile
discrepancies between the data and documentation that we received. We
determined that the 831, Structured Data Repository, and CPMS data on
ALJ decisions and claimant characteristics and the FPPS data on ALJ
appointments were sufficiently reliable for the purposes of describing the
extent of variation in the outcomes of ALJ decisions. We also determined
that SSA’s data on pending caseloads and ALJ and decision writer
staffing, by year and hearing office, were sufficiently reliable for the
purpose of describing hearing office characteristics. Finally, we
determined that ACS data on state poverty rates and BLS data on state
unemployment rates were sufficiently reliable for the purposes of
describing these state economic characteristics.

5Specifically, using the Census Bureau’s American FactFinder system, we selected Table
S1701 - Poverty Status in the Past 12 Months, filtered by the geography “All States within
United States, Puerto Rico, and the Island Areas,” and selected 1-year ACS. We filtered
the table to include only the variable “percent below poverty level.”

5We downloaded state-wide, annual average unemployment rates from the BLS Local
Area Unemployment Statistics website. This data series is located at:
https://download.bls.gov/pub/time.series/la/la.data.2.AllStatesU.
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Scope of Analysis Our analyses of ALJ decisions excluded various types of decisions from
the CPMS data because they were out of scope for our research
objectives (e.g., child cases, non-disability cases, or cases that were
decided by SSA staff who were not ALJs) or were not typically randomly
assigned to judges. We selected cases that should have been assigned
randomly to judges, according to SSA policy, because that random
assignment made it more likely that variation in allowance rates across
judges in our multivariate analysis reflects the unique causal effect of
having a particular judge hear a case, rather than other factors that also
vary across judges. Our exclusion criteria were similar to those used by
an internal SSA study of ALJ allowance rates, conducted in 2017.” We
excluded cases that were:

« Dismissed. Cases can be dismissed for reasons not related to the
merits of the case and that are usually beyond the ALJ’s control—for
example, the claimant’s failure to file a timely request or to appear at
the scheduled hearing (without good cause), or the claimant’s death
before the hearing. In addition, data on key factors for these cases,
such as the claimant’s impairment, were missing. From fiscal years
2007 through 2015, 1,007,526 claims (16 percent of all claims) were
dismissed.

« Made “on the record” and not randomly assigned to judges.
While most appeals are decided after an ALJ hearing, ALJs and
senior attorney adjudicators (SAA) have the authority to issue on-the-
record decisions. These are decisions where a hearing is not
necessary because the documentary evidence alone supported a fully
favorable decision. SSA has created screening criteria, such as the
claimant’s age (50 and older) and specific impairments, to help
identify possible on-the-record decisions earlier in the process. ALJs
and SAAs can also issue on-the-record decisions for cases involving
critical need, and claimants and their representatives can request that
the ALJ or SAA issue an on-the-record decision. These cases are not
assigned randomly to judges. From fiscal years 2007 through 2015,
716,574 claims (11 percent of all claims) were on-the-record
decisions, although SSA has issued fewer on-the-record decisions in
more recent years.

"That study did not exclude claims decided by senior attorney adjudicators or ALJs with
limited experience.
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o Issued for children. We excluded claimants younger than 18 at the
date of the initial application. We also excluded claimants with missing
or invalid age values. From fiscal years 2007 through 2015, 492,158
claims (8 percent of all claims) were for people under 18 or with
missing or invalid age values. We excluded child cases from our
analysis because they involve different evaluation criteria.

« Remanded back to a judge from SSA’s Appeals Council (or
federal court). These cases represent decisions that were corrected
after an order from the Appeals Council or a federal court after the
original ALJ’s decision. In these cases, judges are often addressing a
narrow set of issues identified in the remand order. Remanded cases
are also not assigned randomly to judges, since the Appeals Council
generally sends them back to the judge who originally issued the
decision.® However, SSA’s Office of the Inspector General (OIG) in
2017 found that about half of the remanded cases in its sample were
assigned to a different ALJ than the original ALJ.°® From fiscal years
2007 through 2015, 293,971 claims (less than 5 percent of all claims)
were remands.

« Made by senior attorney adjudicators who were not
administrative law judges. We excluded decisions made by SAAs."°
SSA implemented a program in 2007 whereby SAAs located in
hearing offices across the country could issue fully favorable on-the-
record decisions. According to SSA, this allowed ALJs to focus on
cases that are more complex or require a hearing. From fiscal years
2007 through 2015, 227,133 claims (4 percent of all claims) were
decided by SAAs.

« Appeals of continuing disability reviews (CDR). These cases
represent decisions about whether or not to continue benefits for
claimants who were previously found eligible for the program. As
such, they involve different evaluation criteria. From fiscal years 2007

8As specified in the Hearings, Appeals, and Litigation Law (HALLEX) manual sections I-2-
1-55 and 1-3-7-40, remands are generally assigned to the same ALJ who issued the
decision or dismissal. However, HALLEX § I-3-7-40 provides that, if an ALJ has already
heard the case twice before, the case will be assigned to a different ALJ on remand. In
addition, according to HALLEX § I-3-2-25(B), the Appeals Council will ordinarily (but not
necessarily) direct that a different ALJ handle a case on remand when it finds an abuse of
discretion.

9SSA 0IG, Oversight of Administrative Law Judge Decisional Quality, A-12-16-50106
(Baltimore, Md.: March 14, 2017).

°Decisions made by senior attorney adjudicators are also excluded from SSA’s public
ALJ disposition data.
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through 2015, 245,862 claims (4 percent of all claims) were appeals
of CDRs.

« Non-disability cases. These cases include Social Security retirement
and survivor benefit decisions. We excluded such cases because they
involve different evaluation criteria from disability claims and represent
a small minority of decisions at the hearings level. From fiscal years
2007 through 2015, 25,293 claims (less than 0.5 percent of all claims)
were for non-disability cases.

« Decided by judges with limited experience. We excluded cases
decided by judges within the first year (365 days) after their
appointment as an ALJ, as calculated by the difference between their
date of appointment and the date of the decision on each claim. We
excluded these decisions to help ensure that variation we identified in
allowance rates was not due to the judges’ more limited experience
deciding Social Security disability claims. From fiscal years 2007
through 2015, 574,307 claims (approximately 9 percent of all claims)
were decided by judges with limited experience.

In total, our exclusion criteria reduced the number of records analyzed by
about half. Specifically, out of a universe of about 6.3 million records, our
study population included about 3.3 million decisions.'" Nevertheless, the
overall allowance rate for our study population over fiscal years 2007

through 2015 was 62 percent, very close to the overall allowance rate for
the entire population of claims during this period, which was 64 percent.?

Calculation of Allowance
Rates

We calculated allowance rates by dividing the number of favorable
decisions by the total number of decisions (both unfavorable and
favorable). We calculated allowance rates for different units of analysis:

"Our exclusion categories are not mutually exclusive; for example, a senior attorney
adjudicator could issue an on-the-record decision. Therefore, our separate exclusion
categories do not sum to the entire number of exclusions.

2This 2-percentage-point difference is largely explained by the exclusion of senior
attorney adjudicators (SAAs) from the study population. Under SSA’s Senior Attorney
Adjudicator program, SAAs are only able to issue fully-favorable, on-the-record decisions
(that is, decisions in which a hearing is not necessary because the documentary evidence
alone supports a decision that is fully favorable to the claimant). The allowance rate
among the entire population of claims minus those heard by SAAs was 62 percent over
this period.
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o Overall, by program type (Disability Insurance, Supplemental Security
Income, and concurrent) and by year and for all years and program
types pooled together,

« Atthe judge level, by year and for all years pooled together, and
« At the hearing office level, by year and for all years pooled together.

When analyzing our data at the case level, we identified whether the case
was favorable or unfavorable to the claimant (that is, whether the claimant
was allowed benefits or not). We did not include cases that were
dismissed in our study population for two reasons. First, as discussed
above, these cases can be dismissed for reasons not related to the merits
of the case, and without a review of the medical evidence. Second, SSA’s
data on dismissed cases are limited, partially because cases are
dismissed without a review of medical evidence. For example, the
impairment code from the hearings-level decision was missing for virtually
100 percent of dismissed cases.

For concurrent claims—those in which an individual is applying for
Disability Insurance (DI) and Supplemental Security Income (SSI)
benefits—we considered a case an allowance if the claimant was
approved for either or both programs. Our classification of allowances for
concurrent cases differs from SSA’s usual practice (although a 2017
internal study of ALJ allowance rates used the same method as ours).
SSA officials said they usually allow the SSI decision to “control” the
overall outcome of the case. That is, SSA classifies a concurrent claim as
an allowance if the SSI decision is an allowance, regardless of the
outcome for the DI claim. Officials said that they chose this method
primarily for convenience. This results in a different classification of some
cases in which the SSI claim was denied but the DI claim was allowed. In
such cases, the claimant is receiving a benefit as a result of their
concurrent disability claim but would be classified in SSA’s data as a
denial. However, the resulting differences in the number of allowances is
very small—less than 4,000 claims over fiscal years 2007 through 2015—
and the different definitions did not substantively affect allowance rates in
any year.

Random Assignment of
Cases to Judges

SSA policy states that cases are generally assigned on a “first in, first out”
basis, meaning that cases are assigned to judges in the order in which
they are received. Administrative law judges are assigned cases on a
rotational basis, with the oldest case in the backlog given to a judge who
most recently decided a case. Therefore, as noted in prior research, the
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initial assignment of cases to judges is random (conditional on applying at
a given hearing office at a given time). Judges do not select their cases,
nor are claimants able to request another judge after one is assigned.
Claimants are generally assigned to hearing offices based on their ZIP
code, although some claimants in hearing offices with higher numbers of
pending claims may be transferred to one of SSA’s five National Hearing
Centers. In those cases, hearings are conducted by videoconference
rather than in person, as is traditionally done in SSA’s regular hearing
offices. However, the claimant may opt out of a video conference hearing
within 30 days of receiving a written notice acknowledging the request for
a hearing.

There are some exceptions to the “first in, first out” rule, such as cases
that are likely to be dismissed or decided on the record (without a
hearing) and critical cases (including terminal iliness cases and veterans
who have a 100-percent permanent and total disability compensation
rating). However, as discussed previously, we have excluded all major
categories of exceptions but critical cases from our analyses, and
included a variable to identify critical cases in our analyses.

Assignment of Claims to
Steps in SSA’s Sequential
Disability Decision-Making
Process

SSA’s disability decision-making process includes five sequential steps,
and one part of our analysis was to determine the step at which each
decision was made. In consultation with SSA officials, we used a code in
CPMS—-called the regulation basis code—to assign each claim to a
particular step.

Each claim in CPMS has between one and four regulation basis codes,
depending on whether the claim was for a single program (DI or SSI), or a
concurrent claim for both.™ We assigned each claim to one of the five
steps in SSA’s disability decision-making process, based on its regulation
basis code. Each regulation basis code is associated with one of five
steps. Therefore, if a claim had just one regulation basis code, we

3See Eric French and Jae Song, “The Effect of Disability Insurance Receipt on Labor
Supply,” American Economic Journal, Vol. 6 No. 2. (May 2014). This study also notes that
the judge initially assigned a case may not be the judge who ultimately decides the case,
but the judges were the same in 96 percent of the cases studied.

“Disability Insurance claims have either one or two regulation basis codes; Supplemental
Security Income claims have either one or two regulation basis codes; and concurrent
claims have up to four regulation basis codes, i.e. one or two for each program (Disability
Insurance or Supplemental Security Income).
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assigned it to the corresponding step. If a claim had more than one
regulation basis code, we used a series of decision rules to select the
most appropriate step. Specifically, claims for a single program have up
to two regulation basis codes listed, and we used the code that matched
the outcome of the case and/or the latest step.’ We used a similar
method for concurrent claims.®

We found that approximately 19 percent of all allowances occur at step 3,
when SSA determines whether a claimant’s impairment meets or is
equivalent to an impairment listed in SSA’s Listing of Impairments. Most
(80 percent) of all allowances are made at the final step (step 5), when
SSA determines whether the claimant can do any work in the national
economy, given the limitations of their impairment and their age,
education, and work experience.

Nearly a third (28 percent) of denials are made at step 4, where SSA
determines whether the claimant can do their past work, and 62 percent
of denials are made at step 5. There are some differences between DI
claims and SSI claims in the distribution of allowances and denials over
the five steps. SSI allowances occur at step 3 to a greater extent than DI
allowances, while SSI denials occur at step 5 to a greater extent than DI
denials (see table 5 below).

SIn single program cases, if one of the two regulation basis codes is associated with an
allowance and the other regulation basis code is associated with a denial or a dismissal or
is not populated, we used the regulation basis code associated with the allowance. In
single program cases where both regulation basis codes are associated with an
allowance, we selected the regulation basis code associated with the higher (later) step,
where step 5 is the highest (latest) step and step 1 is the lowest (earliest) step.

'8In concurrent claims, if benefits are allowed under one program but denied under the
other program, we selected from the regulation basis codes associated with the program
that was allowed; if the claim has two regulation basis codes for that program, we follow
the same assignment rule as we do for single program claims. If both programs are
allowed, we selected the program that had the regulation basis code associated with
higher (later) step. For claims that are denied we applied a similar decision rule, selecting
the regulation basis code associated with the higher (later) step.
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|
Table 5: Distribution of Allowances and Denials, by Program Type and Step in the Social Security Administration’s (SSA)
Disability Decision-making Process, Fiscal Years 2007-2015

All Claims DI Only SSI Only Concurrent Claims
Allowances Denials  Allowances Denials  Allowances Denials Allowances Denials
Step 1 2 22,601 0 8,516 0 2,370 2 11,715
0 percent 2 percent 0 percent 2 percent 0 percent 1 percent 0 percent 2 percent
Step 2 11 57,144 0 21,800 0 14,575 11 20,769
0 percent 5 percent 0 percent 6 percent 0 percent 5 percent 0 percent 4 percent
Step 3 377,711 4 123,097 3 88,258 0 166,356 1
19 percent 0 percent 16 percent 0 percent 26 percent 0 percent 19 percent 0 percent
Step 4 6 351,658 0 120,477 0 56,614 6 174,567
0 percent 28 percent 0 percent 34 percent 0 percent 19 percent 0 percent 30 percent
Step 5 1,620,226 770,839 661,667 190,719 246,332 211,555 712,227 368,565
80 percent 62 percent 83 percent 54 percent 73 percent 71 percent 80 percent 62 percent
Missing/Other® 23,417 38,943 9,661 11,852 5,145 11,530 8,611 15,561
1 percent 3 percent 1 percent 3 percent 2 percent 4 percent 1 percent 3 percent
Total 2,021,373 1,241,189 794,425 353,367 339,735 296,644 887,213 591,178
100 100 100 100 100 100 100 100
percent percent percent percent percent percent percent percent

Source: GAO analysis of Social Security Administration (SSA) data. | GAO-18-37

®We could not assign a step to 62,360 claims. Approximately 35,000 claims had no regulation basis
code listed in the claim level data tprowde.d by SSA, while another approximately 27,000 claims had a
regulation basis code that was not associated with one of the five steps of the disability determination
process.

ot We developed our multivariate statistical analyses in consultation with
Stajus’gcall Model of GAO statisticians, economists, and social scientists and SSA officials and
Variation in Allowance experts. Our analysis was also informed by a comprehensive review of
the literature pertaining to judicial decision-making and, in particular,
Rates acrqss JUdgeS adjudication for SSA’s disability programs. Specifically, we reviewed more
and Associated than 90 potentially relevant peer-reviewed academic journal articles,
Factors government reports, and nonprofit association and think tank white
papers. We selected 39 of these studies or reports for a detailed review of
the scope and methodology, key factors or variables used in any
empirical analyses, and other relevant findings. We also reviewed
relevant SSA Office of the Inspector General (OIG) reports and consulted
with SSA and OIG officials, and reviewed prior GAO reports that modelled
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judicial outcomes.'” Our statistical model included variables that are
either direct or approximate measures for: (1) claimant characteristics that
represent criteria used in the disability decision-making process, (2) judge
characteristics, (3) other participants in the decision-making process, (4)
SSA administrative characteristics, and (5) economic characteristics of
the claimant’s state.

Our analysis was purely statistical, in that we did not conduct the legal
analysis needed to reach conclusions about what legal factors might have
affected a judge’s decision or whether the decision that was reached in
any particular case was correct. Similarly, we are not making any
predictions about the likely or correct outcome of future individual
decisions. Each case is unique in both its facts and circumstances and
must be examined on its own merits.

Claimant characteristics

« We included factors that represent criteria used in decision-making
process, such as the type of claim (DI, SSI, or concurrent) and the
claimant’s age, years of education (grouped into equivalent levels:
less than high school, high school, some college, and college or
higher), and primary impairment.

Judge characteristics

« We included factors related to the judge’s employment as an ALJ,
such as the year appointed as a judge, the type of appointment
(whether they had a career or temporary, non-permanent
assignment), and any prior work history at SSA (specifically, whether
they were an attorney or held another position prior to being
appointed as an ALJ).

Other participants in the decision-making process

« We included factors that represent other participants in the decision-
making process, such as the claimant’s use of an attorney or non-
attorney representative, or the testimony of a medical or vocational
expert at the hearing. Our prior work has shown, for example, that
claimants who were represented by an attorney or a person who is

7See, for example, GAO, Asylum: Variation Exists in Outcomes of Applications Across
Immigration Courts and Judges, GAO-17-72 (Washington, D.C.: Nov. 14, 2016); and
GAO-04-14.
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not an attorney (such as a relative or professional disability
representative) were more likely to be allowed disability benefits than
claimants who had no representative.'®

SSA administrative characteristics

« We included factors related to SSA’s administration of its disability
programs, such as the hearing office in which the claim was decided,
whether the claim was heard in one of 10 states that do not have a
reconsideration step between the initial state-level Disability
Determination Service decision and a hearing before an ALJ,"® and
the percentage of pending cases at the hearing office that were
pending for more than 270 days (SSA’s definition of a “backlogged”
case).?°

Economic characteristics

« Finally, we assessed economic characteristics of the state in which
the claimant resided because some prior research suggests that such
factors may be associated with disability application and allowance
rates.?' Specifically, we analyzed:

o The unemployment rate in the claimant’s state as of the year of
each decision in our analysis, from the Bureau of Labor Statistics’
Local Area Unemployment Statistics data. We selected this factor
in order to account for the labor market conditions where
claimants live.

BGAO-04-14.

"®The 10 states are Alabama, Alaska, California (Los Angeles North and Los Angeles
West Branches), Colorado, Louisiana, Michigan, Missouri, New Hampshire, New York,
and Pennsylvania.

203SA defines the hearings backlog as “the number of pending cases that push the
average wait time over 270 days.” SSA considers the backlog eliminated when the
national average processing time for a hearing decision is 270 days. We considered some
additional administrative factors but did not include them in our final model. For example,
we did not use judge’s average processing time, which we found was moderately
correlated with the percent of cases that were backlogged within that judge’s hearing
office.

21See, for example, Robert Nakosteen and Michael Zimmer, “Approval of Social Security
Disability Appeals: Analysis of Judges’ Decisions,” Applied Economics, Vol. 46. No. 23
(2014): 2783-2791. See also Social Security Administration, Office of the Chief Actuary.
“Disabled Worker Allowance Rates: Variation Under Changing Economic Conditions,”
Actuarial Note No. 153 (Baltimore, Md.: August 2013).
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« The poverty rate in the claimant’s state as of the year of each
decision in our analysis, from the Census Bureau’s American
Community Survey (ACS).

Goals of Analysis

The primary goal of our analysis was to isolate variation in allowance
rates due to the unique judge or hearing office assigned to each claim by
controlling for multiple factors that could otherwise affect this variation.
Some variation in allowance rates across judges and hearing offices
could reflect the distribution of other factors that are correlated with
allowances. For example, judges who hear disability cases in regions of
the country with higher obesity rates—a known risk factor for disability—
may appear to have higher allowance rates than those in regions with low
obesity rates. Because judges’ decisions to allow benefits may be related
to this or other factors, simple univariate comparisons of allowance rates
across judges may reflect characteristics of the cases that judges hear.

To help isolate the potential unique effects of judges, we used multilevel,
multivariate statistical models that held constant various factors that could
have been associated with allowance rates. We held constant variables
available in SSA and other public data sources that were relevant to the
claim appeals process, in order to estimate the amount of potential
residual variation across judges.

Statistical Model

The data we assembled had a multilevel structure, with applications for
disability benefits clustered within the same judges and hearing offices.
Judges were associated with multiple hearing offices, because judges
sometimes decided cases in multiple hearing offices during the period of
our analysis. For example, judges could travel to more remote sites to
hear cases on a part-time basis.

The data and outcome of interest suggested that a multilevel or mixed
logistic regression model would adequately reflect the data generation
process. We developed a mixed model that represented the grouping
variables—judge, hearing office, and primary diagnosis code??—with
random intercepts, similar to prior research.?® We modeled group

22The primary impairment, or diagnosis, is the basic condition that the judge determined
rendered the person disabled or evidence shows has the most significant effect on the
person’s ability to work, according to SSA program rules.

23 Javier Meseguer, “Outcome Variation in the Social Security Disability Insurance
Program: The Role of Primary Diagnoses.” Social Security Bulletin, 73 (2): 39-75.
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variation with random effects primarily for parsimony. Modeling group
variation with fixed effects would have required estimating several
thousand explicit parameters, one for each group level, which would have
consumed many degrees of freedom. Estimating the amount of variation
across groups then would have required interpreting many contrasts
between pairs of fixed effect estimates. In contrast, modeling group
variation using random effects allowed us to represent the variation with
probability distributions and a small number of summary (hyper)
parameters, such as the standard deviation of the judge random effect.

Substantively, random effects accurately represented the SSA policy of
randomly assigning judges to cases in our study population, using a “first
in, first out” method. Moreover, we modeled variation across judges and
hearing offices as random, which implies that we seek to make inferences
about a larger, hypothetical population of judges and hearing offices that
could exist if we replicated the study in the future. This seems
appropriate, because the application review process could be repeated
across many new judges and hearing offices in the future. We do not
seek to make inferences limited to the judges and hearing offices at the
particular time we assembled data.

We held constant case, judge, and hearing office characteristics using
covariates with fixed parameters. The smaller number of parameters
associated with these covariates made a fixed effects approach easier to
apply and interpret. We assumed that the covariate effects did not vary
across groups, so that only the model’s intercept varied randomly. We
had no prior expectation that specific covariate effects should have varied
across groups. Moreover, increasing the number of random effects would
have increased the complexity of the model and could have made it hard
to estimate computationally.

We viewed the covariates primarily as controls for isolating variation
across judges and offices. We did not attempt to build a comprehensive
model that correctly specified how all of the covariates were causally
ordered and related to each other and the probability of an allowance. As
a result, our estimates of these parameters may not be consistent with
those obtained from a more comprehensive modeling effort, or from
analyses designed to estimate the causal effects of particular variables,
such as the use of videoconferences. In the body of the report, we
present alternative explanations and provide context to avoid interpreting
the covariate effects as with a high degree of causal certainty. For
example, we note that claims with legal representation may have higher
approval rates if representatives accept claims with greater merit and,
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therefore, a greater chance of compensation. Below, we test alternative
model specifications for covariates where the causal ordering may be
ambiguous, in order to avoid biasing estimates of the judge and office
parameters of primary interest.

Certain variables and parameters were applied across multiple versions
of the model (described below). Let Y; denote the allowance or denial
decision for claimant i at any step of the appeals process, with Y; = 1 if the
ALJ allowed the claim and 0 otherwise. Each model took a typical
hierarchical generalized linear form for a binary outcome:

Y; ~ Binomial(1, ;)
| Xijo = g(mi) = gla+ Xy + Xjod + Xov + €5 + €, + €4)

exp(n;)
9(m) = 1+ exp(n;)

The probability of allowance, 11, was a function of covariate vectors
measuring characteristics of claims, Xj,, characteristics of the ALJs
assessing those claims, Xj,, and characteristics of the hearing offices
where the decision occurred, X,. Claimants were clustered inj={1, 2, ...,
J} judges, and judges were clustered in 0 = {1, 2, ..., O} offices. g is the
inverse logistic link function.

We included normally distributed random effects, ), for each judge,
office, and the claimant’s primary diagnosis, indexed by diagnosis codes
d={1, ..., D}. Random effects allowed the intercept for each group, a(, =
a + gy, to vary around the population average intercept, a, as a function
of the group’s variance, o)

€5 ~ N(0,0’?)
€0 ~ N(0,02)
€4 ~ N(0,07)

To make interpretation and computation easier, we classified all
continuous covariates into substantively meaningful categories, and set
the omitted reference categories to the sample modes. This
transformation implied that the random effect variance, 0(_)2, described
variation across judges and offices for a claim that had the modal value of
all other covariates in the model and sample. The reference claim
remained constant across models fitted to different subsamples, in order
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to make inferences about a claim that was typical for the study
population.

The center of the data at the modes, a, may not necessarily correspond
to an actual claim. For example, all judges do not practice at the modal
hearing office, and the modal age for the study population may not be
typical for claims made in the modal office. Nevertheless, rescaling
facilitates estimation and interpretation of the model, because all
inference can be done on a and a(, directly, using the random effect
variance, 0(_)2, without transformation. This allowed us to concisely
describe variation in allowance rates for a hypothetical, typical claim in
the joint covariate distribution.

In the body of this report, we summarized variation across judges and
offices, holding constant other covariates at their sample means, using
the estimated distribution of group intercepts scaled in logits:

a)| X ~ N(g,&(?))

fio= a4+ Xiof + Xjod+ Xof
To describe variation across groups on the probability scale, we
estimated the quantiles bounding the middle 50 and 90 percent of the
group density on the logit scale and then transformed them using the
inverse logistic function, g.2* This reference case does not represent a
feasible claim, because the means of the categorical covariates are just
the sample proportions. However, this approach complements the
centering of the sample, which allows the group variance parameters,
0(_)2, to represent variation across groups for a feasible reference case at
the sample modes.

: We fit a sequence of models using different covariates and subsamples,
Covariates and listed below. Fitting several models allowed us to assess how simplifying
Subsamples assumptions, such as ignoring the step at which ALJs made allowance

decisions, affected our results. This approach also assessed the stability
of estimates across multiple runs of the computational model estimation

%Stephen W. Raudenbush and Anthony S. Bryk, Hierarchical Linear Models: Applications
and Data Analysis Methods, 2d ed. (Thousand Oaks, Calif.: Sage Publications, 2002),
297.
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methods.?® We describe the substantive meaning of the covariates above,
and give their exact measurement when reporting results in table 7 below.

e Model 1: Intercepts Only

Xijo3 =10
XA =0
Xoy=0

o Model 2: Add Covariates
Xijo3 = AgeDispp + EducBs + PriorWorkY rsps + CritTermfB, + Repfs+
VideoBg + MedExpertfr + VocExpertSs—+
NoReconflg + SecondDiagfB1p + ClaimT'ypeBi1 + YearDecision312
Xjo\ = NumPrior DecnAy + CohortAs + PriorSSAA3 + PermTempAy
X,y = Pending270y, + Of ficeTypevys + Unempys + Povertyyy

(Unemployment and poverty vary at the state level, not at the office level,
but we include them with the office covariates for simplicity.)

e Model 3: Claims Decided at Steps 4 or 5

We estimated Model 2 for only those claims decided at steps 4 or 5,
according to each claim’s Regulation Basis Code. In these last two steps
of the sequential disability decision-making process, the judge determines
whether claimants retain the ability to perform their past work or other
work in the national economy, given the limitations of their impairment
and their age, education, and work experience. SSA officials provided
methods to map these codes to steps of the appeals process. Estimating
the model for decisions at steps 4 or 5 allowed all parameters to vary at
these steps versus all steps in the pooled sample. For example, diagnosis
may be less strongly associated with allowances at step 5 than at step 3,
while the claimant’s age may be more strongly associated.

We estimated the model using maximum approximated likelihood methods, as
implemented in the Ime4 package in R 3.4.1. The Ime4 package is prone to false positive
warnings about convergence and estimation errors, according to its authors. To further
assess convergence, the package authors recommend checking for random effect
variances that approach zero and replicating all estimates with a different optimizer. We
applied these checks when Ime4 warned about nonconvergence, but due to computational
constraints, replicated estimates with a second optimizer only for the models stratified by
year. We confirmed the robustness of all estimates.
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Results

o Models 4-6: Stratify by Year of Decision and Claim Type

To assess how the amount of variation across judges and offices has
changed over time, we estimated Model 2 separately for each year of
decision, claim type, and the cross-classification of these variables.
Stratified models allowed all parameters to vary across claim types and
years.

e Model 7: Exclude Potentially Endogenous Covariates

We excluded covariates from Model 2 that may not be exogenous to the
probability of approval. These include representation by an attorney or
other person and the presence of a medical or vocational expert.?® Claims
with legal representation may have higher approval rates if
representatives tend to accept claims with greater merit and, therefore, a
greater chance of compensation. (Representatives typically receive a
share of their client’s benefits as compensation.) According to SSA
officials, medical and vocational experts may be more likely to testify at a
hearing, depending on the judge’s expected ruling on the case. Although
judges generally have discretion about whether to involve medical and
vocational experts, judges are required to seek the opinion of a medical
expert in certain cases. For example, a judge must have a medical expert
provide an opinion if the judge is considering allowing benefits because
the claimant’s impairment may be medically equivalent to one in SSA’s
Listing of Impairments. Excluding these covariates avoids potentially
biasing estimates of the judge and office parameters of primary interest.

We provide the estimated distributions of allowance rates across judges,
hearing offices, and primary diagnoses, holding all other covariates at
their means, in table 6 below. Each row in the table lists results for one
specification of the model described above. We derived quantiles of the
distributions across groups with the data and estimated model
parameters, using the methods above. The standard deviations of the

26Computing and time constraints required us to analyze a stratified probability sample of
claims for this version of our analysis. We drew the sample from within strata formed by
the cross-classification of judges and field offices. For strata with 100 claims or less, we
sampled at a 100 percent rate. For strata with more than 100 claims, we sampled at a 20
percent rate or the rates that ensured at least 100 claims per stratum. The sample design
caused selection probabilities to vary slightly across claims, depending on whether the
claim was linked to a judge and office hearing smaller number of cases. We adjusted for
unequal selection probabilities by including judge and office—the variables that
determined sample selection—as covariates in our models.

Page 65 GAO-18-37 Social Security Disability



Appendix I: Objectives, Scope, and
Methodology

allowance rates on the logit scale are explicit parameters in the model
and were directly estimated with the fixed coefficients. We used these
distributions to describe variation across judges, offices, and diagnoses in
the body of this report and in figures, where we interpret the results in
more detail.

|
Table 6: Estimated Distributions of Social Security Disability Allowance Rates across Judges, Hearing Offices, and Primary
Diagnoses

Parameter Raw Allowance Logit SD Modeled Allowance Rate Distribution
Rate
5th 25th Mean 75th 95th
Quantile Quantile Quantile Quantile
Judges
Model 1: Intercepts Only 61.9 0.77 35.5 53.8 66.2 76.7 87.4
Model 2: Add Covariates 61.9 0.72 421 59.3 70.2 79.3 88.5
Model 3: Steps 4 and 5 Only 59.1 0.75 38.9 57.0 68.7 78.5 88.3
Model 4: Stratified by Year
2007 70.0 0.88 42.6 63.6 75.9 85.1 93.1
2008 704 0.88 45.8 66.6 78.3 86.8 93.9
2009 70.0 0.88 48.9 69.3 80.4 88.2 94.6
2010 67.0 0.84 45.7 65.5 77.0 85.5 93.0
2011 62.7 0.77 40.8 59.3 71.0 80.5 89.7
2012 58.4 0.69 39.3 55.9 66.9 76.3 86.3
2013 56.6 0.65 38.8 54.4 64.9 74.2 84.4
2014 55.0 0.64 37.5 52.8 63.3 72.7 83.3
2015 54.8 0.62 37.2 51.9 62.0 71.2 81.8
Model 5: Stratified by Claim Type
Concurrent 59.9 0.71 41.4 58.4 69.4 78.5 87.9
DI 69.2 0.72 48.6 65.5 75.5 834 91.0
SSI 53.3 0.73 31.2 47.8 59.9 70.9 83.1
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Parameter Raw Allowance Logit SD Modeled Allowance Rate Distribution
Rate
5th 25th  Mean 75th 95th
Quantile Quantile Quantile Quantile
Model 6: Stratified by Year and
Claim Type
Concurrent 2007 68.2 0.87 41.3 62.1 74.7 84.2 92.5
DI 2007 76.0 0.88 48.1 68.5 79.8 87.8 94.4
SSI 2007 61.9 0.84 34.3 54.1 67.5 78.6 89.2
Concurrent 2008 68.6 0.85 447 64.9 76.6 85.3 93.0
DI 2008 76.5 0.87 53.5 72.8 82.8 89.6 95.3
SSI2008 62.3 0.88 34.7 55.5 69.3 80.3 90.5
Concurrent 2009 68.2 0.87 48.1 68.3 79.5 87.5 94.2
DI 2009 76.3 0.84 56.1 74.4 83.7 90.1 954
SSI 2009 62.4 0.85 36.4 56.7 70.0 80.6 90.5
Concurrent 2010 65.3 0.83 446 64.3 75.8 84.6 92.5
DI 2010 73.5 0.81 52.2 70.6 80.6 87.8 94.0
SSI1 2010 60.1 0.84 35.7 55.6 68.8 79.5 89.8
Concurrent 2011 61.0 0.76 40.5 58.7 70.3 79.8 89.2
DI 2011 70.0 0.75 49.2 66.7 76.8 84.5 91.9
SSI1 2011 55.2 0.79 28.9 46.6 59.8 7.7 84.5
Concurrent 2012 56.3 0.68 37.6 53.8 64.8 744 84.9
DI 2012 66.5 0.69 47.6 63.9 73.8 81.7 89.7
SSI1 2012 49.9 0.72 27.4 431 55.1 66.6 80.0
Concurrent 2013 54.3 0.64 36.7 51.9 62.4 71.9 82.6
DI 2013 64.7 0.66 47.0 62.7 72.4 80.3 88.6
SSI12013 47 .4 0.67 26.4 40.7 51.9 62.8 76.4
Concurrent 2014 52.4 0.64 35.5 50.5 61.0 70.6 81.7
DI 2014 63.3 0.64 447 60.2 70.0 78.3 87.1
SSI1 2014 45.0 0.65 26.2 401 51.0 61.8 75.3
Concurrent 2015 51.8 0.61 35.2 49.6 59.8 69.2 80.3
DI 2015 62.9 0.63 447 59.9 69.6 77.8 86.7
SSI1 2015 44.5 0.62 241 36.7 46.9 57.3 71.0
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Parameter Raw Allowance Logit SD Modeled Allowance Rate Distribution
Rate
5th 25th  Mean 75th 95th

Quantile Quantile Quantile Quantile
Model 7: Endogeneity Check 61.9 0.73 40.1 57.6 68.9 78.3 88.0
Hearing Offices
Model 1: Intercepts Only 61.9 0.29 54.8 61.7 66.2 70.5 76.0
Model 2: Add Covariates 61.9 0.27 60.1 66.3 70.2 74.0 78.7
Primary Diagnoses
Model 1: Intercepts Only 61.9 0.72 37.6 54.7 66.2 76.1 86.4
Model 2: Add Covariates 61.9 0.71 42.5 59.5 70.2 79.2 88.3

Source: GAO analysis of Social Security Administration (SSA) data. | GAO-18-37

Notes: Entries in the third column are estimates of the standard deviation of disability claim approval
rates on the logit scale. Entries in all other columns are approval rates scaled in percentage points.
The estimated distributions across groups apply to a claim that has the mean value of all other
variables in our multivariate statistical models.

Table 7 below provides estimated odds-ratios of allowances for the
factors other than judge, hearing office, and diagnosis in our primary
model of ALJ allowance rates (Model 2 above), along with sample
distributions and raw allowance rates. We used the primary model to
support our findings in the body of this report, where we interpret the
results below in more detail. Our model included variables that are
measures or approximate measures for (1) claimant characteristics that
represent criteria used in the disability decision-making process, (2) judge
characteristics, (3) other participants in the decision-making process, (4)
SSA administrative characteristics, and (5) economic characteristics of
the claimant’s state. The interpretation of the odds ratio for a particular
variable depends on whether the variable is a dummy variable or a
categorical variable. For dummy variables, a statistically significant odds
ratio that is greater/less than 1.00 indicates that claimants with that
characteristic are more/less likely to be allowed than claimants without it.
For categorical variables, a statistically significant odds ratio that is
greater/less than 1.00 indicates that claimants in that category are
more/less likely to be allowed than the claimants in the reference
category.
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|
Table 7: Sample Distributions and Estimates for Primary Model of Social Security Disability Allowance Rates across Judges

Variable Sample Raw Model Odds-Ratio
Distribution Allowance (95 percent Cl)
(percent) Rate (percent)

Claimant Factors

Age At Disposition: 18 to 24 3.2 47.3 1.25 (1.23,1.27)
Age At Disposition: 25 to 44 34.2 53.0 Ref
Age At Disposition: 45 to 49 18.9 58.6 1.46 (1.45, 1.47)
Age At Disposition: 50 to 54 21.6 66.6 2.36 (2.34, 2.38)
Age At Disposition: 55 or older 221 76.0 4.26 (4.22,4.29)
Any Secondary Diagnosis: No 20.2 63.1 0.91 (0.90, 0.92)
Any Secondary Diagnosis: Yes 79.8 61.6 Ref
Critical Or Terminal Case: No 94.6 61.6 Ref
Critical Or Terminal Case: Yes 54 66.7 1.40 (1.38, 1.42)
Education: Less than High School 28.8 58.5 0.94 (0.94, 0.95)
Education: High School 47.3 61.7 Ref
Education: Some College 17.7 64.6 1.06 (1.05, 1.06)
Education: College+ 6.2 69.3 1.12 (1.11,1.13)
Education: Missing 0.0 73.7 1.69 (1.64, 1.73)
GAO Claim Type: Concurrent 455 59.9 Ref
GAO Claim Type: DI 35.2 69.2 1.42 (1.41,1.42)
GAO Claim Type: SSI 19.3 53.3 0.86 (0.86, 0.87)
Prior Work: 0-4 Years 18.1 68.9 0.77 (0.76, 0.78)
Prior Work: 5-9 Years 32.2 74.5 0.86 (0.86, 0.87)
Prior Work: 10-15 Years 498 80.2 Ref
Prior Work: Missing 0.0 52.3 0.23 (0.22, 0.23)
Had Representative: No 115 42.8 Ref
Had Representative: Yes 88.5 64.4 2.94 (2.92,2.97)
Year Decision: 2007 71 70.0 1.98 (1.95, 2.02)
Year Decision: 2008 8.3 70.4 2.04 (2.01, 2.08)
Year Decision: 2009 10.0 70.0 2.07 (2.04, 2.11)
Year Decision: 2010 11.7 67.0 1.90 (1.87, 1.93)
Year Decision: 2011 12.9 62.7 1.66 (1.63, 1.69)
Year Decision: 2012 13.8 58.4 1.29 (1.28, 1.31)
Year Decision: 2013 13.3 56.6 1.18 (1.16, 1.19)
Year Decision: 2014 11.8 55.0 1.07 (1.06, 0.08)
Year Decision: 2015 111 54.8 Ref
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Variable Sample Raw Model Odds-Ratio
Distribution Allowance (95 percent Cl)
(percent) Rate (percent)
Judge Factors
Prior Experience: Attorney 18.6 54.8 Ref
Prior Experience: Misc. Not Attorney 0.3 52.9 0.74 (0.57, 0.95)
Prior Experience: Missing/Other 81.1 63.6 1.26 (1.18, 1.34)
Type: Career 99.0 61.9 Ref
Type: Nonpermanent 1.0 65.3 1.26 (1.09, 1.46)
Dispositions per Year: Less than 250 23 61.9 1.02 (1.00, 1.05)
Dispositions per Year: 250-499 27.9 60.2 0.97 (0.96, 0.98)
Dispositions per Year: 500-699 58.8 61.6 Ref
Dispositions per Year: 700+ 11.0 67.5 1.01 (0.99, 1.02)
Cohort: Before 1965 0.0 76.8 1.07 (0.76, 1.52)
Cohort: 1965-1969 0.2 77.5 1.11 (0.81, 1.53)
Cohort: 1970-1974 1.1 71.3 1.25 (1.03, 1.51)
Cohort: 1975-1979 26 68.7 1.09 (0.93, 1.28)
Cohort: 1980-1984 5.2 62.9 0.95 (0.84, 1.07)
Cohort: 1985-1989 5.8 63.9 1.11 (0.98, 1.25)
Cohort: 1990-1994 19.0 64.3 0.97 (0.89, 1.05)
Cohort: 1995-1999 21.5 63.2 Ref
Cohort: 2000-2004 15.4 62.0 0.92 (0.85, 1.00)
Cohort: 2005-2009 22.2 59.6 0.81 (0.76, 0.87)
Cohort: 2010 or Later 6.9 51.1 0.66 (0.61, 0.72)
Office Type: National Hearing Center 3.7 52.6 0.99 (0.80, 1.21)
Office Type: Other 0.2 50.7 0.75 (0.59, 0.96)
Office Type: Regular 96.2 62.3 Ref
Other Participants
Medical Expert: No 87.6 60.8 Ref
Medical Expert: Yes 12.3 69.9 1.56 (1.54, 1.58)
Vocational Expert: No 14.8 70.9 1.25 (1.23, 1.26)
Vocational Expert: Yes 85.2 60.3 Ref
SSA Administrative Factors
Video Conference: No 77.6 63.2 Ref
Video Conference: Yes 22.4 571 0.88 (0.87, 0.88)
Video Conference: Missing 0.0 86.9 4.13 (3.57,4.79)
Office Cases Pending 270 or more days: <20 percent 8.8 60.4 0.95 (0.94, 0.97)
Office Cases Pending 270 or more days: 20-29 percent 20.3 61.8 0.98 (0.97, 0.99)
Office Cases Pending 270 or more days: 30-39 percent 26.4 60.5 0.96 (0.95, 0.97)
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Variable Sample Raw Model Odds-Ratio
Distribution Allowance (95 percent Cl)
(percent) Rate (percent)
Office Cases Pending 270 or more days: 40-49 percent 24.5 62.5 Ref
Office Cases Pending 270 or more days: 50-59 percent 13.8 63.1 1.00 (0.98, 1.01)
Office Cases Pending 270 or more days: 60 percent + 6.2 64.0 1.03 (1.01, 1.04)
Office Cases Pending 270 or more days: Missing 0.0 68.1 1.16 (1.12, 1.20)
State and Economic Factors
Had Reconsideration Stage: No 27.6 62.3 0.97 (0.96, 0.98)
Had Reconsideration Stage: Yes 72.4 61.7 Ref
Poverty Rate at Disposition: Less Than 13 percent 16.2 64.9 1.09 (1.07, 1.11)
Poverty Rate at Disposition: 13 to 15 percent 33.4 62.3 1.02 (1.01, 1.03)
Poverty Rate at Disposition: 16 to 18 percent 401 60.5 Ref
Poverty Rate at Disposition: 19 percent or More 10.3 61.4 0.95 (0.94, 0.97)
Unemployment at Disposition: Less than 5 percent 11.6 64.6 0.99 (0.97, 1.00)
Unemployment at Disposition: 5 to 6 percent 294 594 Ref
Unemployment at Disposition: 7 to 8 percent 32.2 60.2 1.01 (1.00, 1.02)
Unemployment at Disposition: 9 percent or More 26.8 65.4 1.04 (1.03, 1.05)
Unemployment at Disposition: Missing 0.0 57.3 0.68 (0.59, 0.79)

Source: GAO analysis of Social Security Administration (SSA) data. | GAO-18-37

Evaluation of SSA’s
Processes to Monitor
Accuracy and
Consistency in
Hearings Decisions

Notes: The dependent variable is 1 if the claimant was allowed and 0 if the claimant was not allowed.
n=3,211,517

For objective 2, we reviewed relevant federal laws, regulations, and
documentation, and collected testimonial evidence from SSA officials to
describe and evaluate the processes that SSA uses to monitor hearing
decisions, detect variation, and improve accuracy and consistency. We
interviewed SSA officials at different levels, including officials at
headquarters, regional, DDS, and field office levels. We reviewed
documents such as SSA’s Hearings, Appeals, and Litigation Law
(HALLEX) manual, policy memoranda issued by the Chief Administrative
Law Judge, monitoring and quality assurance reports, user manuals and
guides for electronic tools, SSA OIG reports, and descriptions of
processes that are under development. We assessed these monitoring
efforts against federal internal control standards and our management
and evaluation guide for assessing fragmentation, overlap, and
duplication in government programs.?” We also reviewed SSA’s annual

2"GAO, Fragmentation, Overlap and Duplication: An Evaluation and Management Guide,
GAO-15-49SP (Washington, D.C.: April 14, 2015).
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performance plans from fiscal year 2006 through fiscal year 2017 to
identify performance measures the agency has established to improve
the accuracy and consistency of its hearings decisions. We evaluated the
current performance measures using key attributes of performance
measures used in prior GAO work?® and federal internal control
standards.? In addition to interviews with agency officials, as described
above, we also interviewed officials from organizations representing
judges, disability claimants, and representatives to obtain their
perspectives on SSA’s efforts to monitor and improve accuracy and
consistency.

28|n a previous report, we developed nine attributes of performance goals and measures
based on previously established GAO criteria, as well as relevant federal laws and
performance management literature. See GAO, Tax Administration: IRS Needs to Further
Refine Its Tax Filing Season Performance Measures, GAO-03-143 (Washington, D.C.:
Nov. 22, 2002).

2%GAO, Standards for Internal Control in the Federal Government, GAO-14-704G
(Washington, D.C.: Sept. 10, 2014). See, for example, Principles 6, 7, 10, 13 and 16.
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SOCIAL SECURITY

Office of the Commissioner

November 3, 2017

Mr. Charlie Jeszeck

Director, Education, Workforce, and Income Security Issues

United States Government Accountability Office

441 G Street, NW

Washington, DC 20548

Dear Mr. Jeszeck:

Thank you for the opportunity to review the draft report, “SOCIAL SECURITY DISABILITY:
Additional Measures and Evaluation Needed to Enhance Accuracy and Consistency of Hearings™
(GAO-18-37). Please see our enclosed comments.

If you have any questions, please contact me at (410) 965-9704. Your staff may contact
Gary S. Hatcher, Senior Advisor for the Audit Liaison Staff, at (410) 965-0680.

Sincerely,

Stephanie Hall
Acting Deputy Chief of Staff

Enclosure

SOCIAL SECURITY ADMINISTRATION ~ BALTIMORE, MD 21235-0001
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COMMENTS ON THE GOVERNMENT ACCOUNTABILITY OFFICE’S DRAFT
REPORT, “SOCIAL SECURITY DISABILITY: ADDITIONAL MEASURES AND
EVALUATION NEEDED TO ENHANCE ACCURACY AND CONSISTENCY OF

HEARINGS DECISIONS” (GAO-18-37)

Thank you for the opportunity to comment on the draft report. SSA manages one of the largest
adjudicative systems in the world. At the hearing level alone, nearly 1,600 administrative law
judges (ALJ) adjudicate more than 600,000 cases each year. The scope of our work is immense,
and the work we do matters for the millions of seniors, people with disabilities, children, and
widows and widowers who count on us for the fair and timely determination of their claims.

This audit seeks to address two broad issues: (1) the extent to which ALJ decisional outcomes
vary across this broad group of adjudicators and the factors associated with the variation; and (2)
the processes that the agency has put in place to monitor the accuracy and consistency of these
decisions. As GAO acknowledged, there is complexity in the appeals process, and our ALJs
enjoy qualified decisional independence. In recent years, the agency has implemented modern
methods and technologies and utilized the full range of its regulatory authority to improve the
oversight of hearing decisions.

Our oversight continues to evolve. We have increased the availability of policy guidance and
feedback to the ALJs, improved training, captured and utilized data to gain a more
comprehensive understanding of adjudication trends and challenges, and implemented additional
oversight review processes that provide the agency and the ALJs with a more complete
understanding of their decisional output. We conduct quarterly continuing education training
sessions for ALJs and decision writers to address adjudication and policy issues, and the Chief
ALJ issues memos about expectations and preparing quality decision writing instructions. For
several years, various agency components have conducted oversight processes. Recent
organizational changes have positioned us to evaluate and revise these reviews. Advanced
technologies also offer an opportunity to address these issues in new ways.

Using data captured from the Appeals Council (AC) reviews — both request for review and the
Division of Quality’s samples for own motion review — the agency worked with the
Administrative Conference of the United States to explore opportunities for policy modifications
on compelling issues that cause difficulty for correct policy implementation by SSA adjudicators
as well as federal courts. The AC also improved training for adjudicators. The training has
proven so effective the AC received the W, Edwards Deming Qutstanding Training Award in
2011 and again in 2015.

As GAO noted, in recent years, we have supplemented the long-standing AC oversight of the
hearings process. These reviews include the inline quality review done by hearing-level regional
quality review staff, which provide feedback to decisions writers prior to the issuance of ALJ
decisions. Another quality assurance initiative performed by the Office of Appellate Operations
in collaboration with the Office of the Chief ALJ is the post-effectuation focused review of both
favorable and unfavorable decisions. No corrective action is taken on individual cases; rather,
the program provides immediate feedback from a review of multiple cases. Subjects have
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included the policy compliance of individual ALJs’ work, claimant representatives, specific
medical sources, and agency policies. As noted by GAO, the primary purpose of these reviews
is to evaluate policy compliance and to provide individual feedback and training to ALJs. Our
efforts to improve the quality and policy compliance of ALJ decisions have centered on our
strong commitment to ensuring that the ALJs have access to timely feedback, training, and
readily available and understandable policy guidance.

This oversight is working as evidenced by the decreased percentage of cases that have required
corrective action by the AC, which results in fewer cases that require a new hearing and decision
and, thus, better public service. The rate at which the AC grants review of denied claims to take
corrective action or remand has also decreased, and we have seen improvement in the “agree
rate.” While we recognize that the agree rate is not a comprehensive quality measure, we have
used this measure internally to help give an ALJ a simple guide with which to understand the
increase or decrease in the percentage of cases in which the AC granted review of his or her
appealed decisions over time.

We appreciate that GAO recognizes we have made progress in eliminating decision-making
inconsistencies. There are now far fewer outliers as we provide adjudicators with better training
and tools to support policy-compliant decision-making. This quality enhancement has resulted
in significant public service improvements, which SSA’s Office of the Inspector General has
recognized in several reports.

We continue to build on our ability to issue timely, policy-compliant decisions. For example, we
recently developed INSIGHT, a natural language processing and machine-learning tool that
extracts text from a written hearing decision and analyzes the language for policy compliance, as
well as consistency with other parts of the decision. INSIGHT processes this review in a matter
of seconds and generates a report of its findings, highlighting potential problems. The report
provides the adjudicator with convenient hyperlinks to problematic decisional language and links
to policy guidance. INSIGHT identifies issues that contribute to remands at the AC-level and
generates data about cases reviewed, which we can address with future training. The AC is
currently using INSIGHT, and several hearing sites are testing it, with an eye toward full
implementation.

Historically, several agency components have had some role in providing review and oversight
responsibilities for hearing decisions. During the course of this audit, the Acting Commissioner
of Social Security announced an organizational realignment effective October 1, 2017 to
improve coordination of oversight of the disability adjudication process. The realignment
integrates offices with complementary missions, including several of those identified in the
current audit, that have a role in the oversight of ALJ decisions. These components now reside
in the Office of Analytics, Review, and Oversight.

Given the aforementioned oversight we have in place to address the accuracy and consistency of
ALJ decisions, we disagree with GAQ’s conclusion that “the agency’s empbhasis (is) on
timeliness over accuracy.” Memos issued by the Chief ALJ in December 2007 and March 2010
and repeated congressional hearing testimony do not support this conclusion. The referenced
memos and testimony emphasize that, while ALIs should be aiming to release 500 - 700
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dispositions per year, those dispositions should also be legally sufficient. Our commitment to the
accuracy of hearings decisions is evidenced by our decision to devote significant resources to
conducting multiple types of decisional quality review and our ongoing ALJ training programs.

We also have concerns with GAO’s assertion on page 23 of the report related to hearing type.
We appreciate GAQ noting that this study did not seek to estimate the causal impact of video
teleconferences on allowance rate and was not designed to account for all factors that could
affect this relationship. As we discussed with GAO, our own internal analysis of the impact of
video teleconferencing accounted for all but 0.6 percent of the difference in allowance rate
between in-person and video teleconference hearings. Our study centrolled for over 30 factors,
but because we do not have data on all factors that might influence allowance rates, even the
negligible difference we identified cannot be causally linked to the use of video

teleconference. We are in the process of updating our internal analysis with full fiscal year 2017
data.

Lastly, we note that the methodology used to measure the variance of ALJ decisions focused
primarily on ALJ allowance rates at the extremes of the distribution. We believe the report
should highlight that currently there are far fewer ALJs with allowance rates at the extremes than
there were previously. Additionally, the percentile ranking of ALJs by allowance rate appears to
be un-weighted. If the ALJs were weighted in the distribution by the number of determinations,
that would alter the 95th and 5th percentiles. This weighting could have a significant effect on
the range and the trend in size of the range, due to the changing numbers of outlier judges.

Below are our responses to the recommendations. We also provided technical comments at the
staff level.

Recommendation 1
Develop a set of public performance measures, to include accuracy and consistency, as well as

timeliness, of administrative law judges’ (ALJ) disability decisions. SSA could consider whether
existing quality review or monitoring efforts could provide suitable data for such measures.

Response
We agree to consider establishing additional performance measures as part of our comprehensive

assessment and refinement of the various oversight roles and processes, as discussed in our
response to recommendation 2.

Recommendation 2

Systematically evaluate the efficiency and effectiveness of its quality assurance reviews and take
steps to reduce or better manage any unnecessary overlap among them to ensure strategic use of
resources. Such steps could include enhancing collaboration where reviews overlap or only
conducting the reviews that are most efficient and effective in achieving agency goals for
improving accuracy and consistency of ALJ disability decisions.
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Response

We agree with GAO that our next step is a comprehensive assessment and refinement of the
various oversight roles and processes. We are actively identifying opportunities to enhance our
processes and agree with GAO that quality review should be coordinated at all levels of the
claims process. Additionally, while our various efforts to ensure more policy-compliant ALJ
decisions are working, this oversight is evolutionary.
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