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What GAO Found

To comply with the Regulatory Flexibility Act (RFA), agencies generally must
assess the rule’s potential impact on small entities and consider alternatives that
may minimize any significant economic impact of the rule (regulatory flexibility
analyses). Alternatively, agencies may certify that a rule would not have a
significant economic impact on a substantial number of small entities. GAO
found several weaknesses with the analyses of six financial regulators (Board of
Governors of the Federal Reserve System, Office of the Comptroller of the
Currency, Federal Deposit Insurance Corporation, Securities and Exchange
Commission, Commodity Futures Trading Commission, and Consumer Financial
Protection Bureau) that could undermine the goal of RFA and limit transparency
and public accountability, as shown in the following examples.

e Certifications. In certifications for rules that regulators determined may
affect small entities, regulators conducted analyses to support their
conclusions. GAO found many analyses across all regulators lacked key
information the Small Business Administration’s Office of Advocacy and the
Office of Management and Budget (OMB) recommend. Missing information
included discussions of data sources or methodologies, consideration of
broader economic impacts of the rulemaking (such as cumulative economic
impacts of regulations), and definitions of the criteria regulators used for
“substantial number” and “significant economic impact.”

o Regulatory flexibility analyses. In many of the initial and final regulatory
flexibility analyses that GAO reviewed, financial regulators’ evaluation of key
components required by RFA—potential economic effects and alternative
regulatory approaches—was limited. Most regulators (five of six) also did not
disclose data sources or methodologies used for their analyses, as OMB
recommends. For most rules GAO reviewed, regulators (five of six) were
unable to provide documentation supporting their regulatory flexibility
analyses, as OMB recommends, including analyses supporting certification
decisions. However, the extent of documentation varied by regulator.

Federal internal control standards state the importance for agency management
to establish policies and procedures to achieve objectives. All but one of the
financial regulators have guidelines that restate RFA requirements for
certification and for preparing regulatory flexibility analyses and provide some
information on how to approach these analyses. However, these regulators
generally have not developed specific policies and procedures to assist staff in
complying with RFA, which may contribute to the weaknesses GAO identified in
the analyses. For example, regulators’ guidance generally did not include
procedures for evaluating a rule’s potential economic impact; identifying and
assessing regulatory alternatives that could minimize impact on small entities;
disclosing methodology and data sources; and creating and maintaining
documentation that supports findings. By not developing and implementing
comprehensive policies and procedures for RFA analyses, regulators’ ability to
consistently and effectively meet RFA objectives may be limited.
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1 U.S. GOVERNMENT ACCOUNTABILITY OFFICE
441 G St. N.W.
Washington, DC 20548

January 30, 2018
Congressional Addressees,

In 2010, Congress passed the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank Act) in response to the 2007—-2009
financial crisis that disrupted the U.S. financial system." Under the Dodd-
Frank Act, federal agencies are directed or have the authority to issue
hundreds of regulations to implement the act’s provisions. Federal
agencies—including financial regulators—normally must comply with
various rulemaking requirements, such as the Regulatory Flexibility Act
(RFA), as they draft and implement regulations.? RFA was enacted in
response to concerns about the effect federal regulations can have on
small entities. RFA requires regulatory agencies to provide an
assessment—known as a regulatory flexibility analysis—of a rule’s
potential impact on small entities and consider alternatives that may
reduce burden. Alternatively, agencies may certify that a rule would not
have a significant economic impact on a substantial number of small
entities instead of performing a regulatory flexibility analysis.®
Furthermore, RFA requires agencies to review within 10 years of
issuance existing rules that have a significant economic impact on a
substantial number of small entities to determine if such rules should be
continued without change or amended or rescinded to minimize their
economic impact on a substantial number of small entities.

"Pub. L. No. 111-203, 124 Stat.1376 (2010). We identified 236 provisions of the act that
require regulators to issue rulemakings. See GAO, Financial Regulatory Reform:
Regulators Have Faced Challenges Finalizing Key Reforms and Unaddressed Areas Pose
Potential Risks, GAO-13-195 (Washington, D.C.: Jan. 23, 2013).

2Pub. L. No. 96-354, 94 Stat. 1164 (1980) (codified as amended at 5 U.S.C. §§ 601-612).
We focused on the following six financial regulators for this review: the Board of
Governors of the Federal Reserve System, Bureau of Consumer Financial Protection,
Commaodity Futures Trading Commission, Federal Deposit Insurance Corporation, Office
of the Comptroller of the Currency, and the Securities and Exchange Commission. We
selected these six regulators because they reflect a broad range of regulatory missions,
including the safety and soundness of depository institutions, securities and derivatives
markets oversight, and consumer protection. Other financial regulators include the
National Credit Union Administration, the Farm Credit Administration, and the Federal
Housing Finance Agency.

SRFA generally applies only to rules for which an agency publishes a notice of proposed
rulemaking. RFA does not mandate any particular outcome in rulemaking.
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Section 1573(a) of the Department of Defense and Full-Year Continuing
Appropriations Act of 2011 amends the Dodd-Frank Act and includes a
provision for us to annually review financial services regulations.* We
previously issued six reports under this mandate.®

This report discusses

« trends in financial regulators’ application of RFA requirements in
recent rulemakings;

« the extent to which financial regulators performed analyses for rules
they certified would not have a significant economic impact on small
entities;

« the extent to which financial regulators performed regulatory flexibility
analyses and the analyses’ effects on their rulemakings;

« the extent to which financial regulators established policies,
procedures, and criteria for complying with RFA requirements; and

« the extent to which financial regulators performed retrospective
reviews required by RFA.

To analyze trends in the application of RFA requirements by financial
regulators in recent rulemakings, we reviewed the Federal Register
notices for all final rules that the regulators promulgated from January
2010 through December 2016 (520 rules). We analyzed the notices to

4Pub. L. No. 112-10, § 1573(a), 125 Stat. 38, 138-39 (codified at 12 U.S.C. § 5496b). We
are to analyze (1) the impact of regulation on the financial marketplace, including the
effects on the safety and soundness of regulated entities, cost and availability of credit,
savings realized by consumers, reductions in consumer paperwork burden, changes in
personal and small business bankruptcy filings, and costs of compliance with rules,
including whether relevant federal agencies are applying sound cost-benefit analysis in
promulgating rules; (2) efforts to avoid duplicative or conflicting rulemakings, information
requests, and examinations; and (3) other matters related to the operations of financial
services regulations deemed appropriate by the Comptroller General. The focus of our
reviews is on the financial regulations promulgated pursuant to the Dodd-Frank Act.

SGAO, Dodd-Frank Act Regulations: Implementation Could Benefit from Additional
Analyses and Coordination, GAO-12-151 (Washington, D.C.: Nov. 10, 2011); Dodd-Frank
Act: Agencies’ Efforts to Analyze and Coordinate Their Rules, GAO-13-101 (Washington,
D.C.: Dec. 18, 2012); Dodd-Frank Regulations: Agencies Conducted Regulatory Analyses
and Coordinated but Could Benefit from Additional Guidance on Major Rules, GAO-14-67
(Washington, D.C.: Dec. 11, 2013); Dodd-Frank Regulations: Regulators’ Analytical and
Coordination Efforts, GAO-15-81 (Washington, D.C.: Dec. 18, 2014); Dodd-Frank
Regulations: Impacts on Community Banks, Credit Unions and Systemically Important
Institutions, GAO-16-169 (Washington, D.C.: Dec. 30, 2015); and Dodd-Frank
Regulations: Agencies’ Efforts to Analyze and Coordinate Their Recent Final Rules,
GAO-17-188 (Washington, D.C.: Dec. 29, 2016).
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quantify how many rules (1) did not have a proposed rule, (2) included an
initial regulatory flexibility analysis in the proposed rule, (3) included a
final regulatory flexibility analysis in the final rule, (4) certified that RFA
analyses were not required, and (5) had other characteristics, such as a
final regulatory flexibility analysis and a certification that the analysis was
not required.

To examine the extent to which financial regulators performed analyses
for rules they certified would not have a significant economic impact on a
substantial number of small entities, we reviewed the RFA section of the
Federal Register notices and the regulators’ internal workpapers for all
certifications made in the final rule (66 certifications) in calendar years
2015 and 2016. To examine the extent to which the regulators performed
initial and final regulatory flexibility analyses and the analyses’ effects on
rulemakings, we reviewed the RFA sections of the Federal Register
notices and the regulators’ internal workpapers for all rules for which
agencies performed an initial regulatory flexibility analysis in the proposed
rule and a final regulatory flexibility analysis in the final rule. For any
regulator that had fewer than three rules meeting these criteria, we
selected all rules published in the prior year for which the agency
performed an initial and final regulatory flexibility analysis until we
reached three rules or a publication date of January 2013, for a total of 39
final rules.®

For the review of certifications and the regulatory flexibility analyses, we
examined the extent to which they reflected RFA requirements and Small
Business Administration’s Office of Advocacy (Office of Advocacy)
guidance on complying with RFA and other best practices for rulemaking.
We also reviewed the workpapers and notices of joint rules for
coordination on the certifications and regulatory flexibility analyses. We
analyzed the workpapers and notices of the rules in which the regulators
performed an initial and final regulatory flexibility analysis to identify the
extent to which regulators revised draft and proposed rules as a result of
regulatory flexibility analyses, the source of the changes, and the types
and characteristics of changes that regulators made to draft and
proposed rules.

8In the case of two regulators, we reached January 2013 without including more than one
rule with an initial and final regulatory flexibility analysis. For rules issued jointly by multiple
financial regulators in our scope, we included the rule for each regulator that prepared an
initial and final regulatory flexibility analysis.
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To examine the extent to which financial regulators established policies,
procedures, and criteria for complying with RFA requirements, we
obtained and reviewed internal agency policies, procedures, and
guidance for conducting initial and final regulatory flexibility analyses or
certifying that such analyses were not required. To examine the extent to
which financial regulators performed retrospective reviews required by
RFA, we searched the Federal Register for notices of upcoming section
610 reviews as well as results of section 610 reviews.” We also obtained
and reviewed financial regulators’ documentation of section 610 reviews
performed from calendar years 2006 through 2016. We interviewed staff
from each of the financial regulators to understand the processes and
analyses supporting their certification decisions, regulatory flexibility
analyses, and retrospective reviews. For more information on our scope
and methodology, see appendix .

We conducted this performance audit from January 2017 to January 2018
in accordance with generally accepted government auditing standards.
Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that
the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

"Section 610 of RFA requires agencies to review, within 10 years of a final rule’s
publication, those rules assessed as having a significant economic impact on a substantial
number of small entities. The reviews are to determine if the rules should be continued
without change, amended, or rescinded, consistent with statutory objectives, to minimize
any significant economic impact on small entities. 5 U.S.C. § 610(a).
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Background

Financial Regulators

Regulators for the Banking All depository institutions that have federal deposit insurance have a

Industry federal prudential regulator, which generally may issue regulations and
take enforcement actions against institutions within its jurisdiction (see
table 1).8

______________________________________________________________________________________________________________________|
Table 1: Federal Regulators for the Banking Industry and Their Basic Prudential Functions, as of November 2017

Agency Basic Function
Board of Governors of the Federal Supervises state-chartered banks that opt to be members of the Federal Reserve System,
Reserve System bank and thrift holding companies, and the nondepository institution subsidiaries of those

institutions, and nonbank financial companies designated by the Financial Stability
Oversight Council for enhanced supervision. Also supervises Edge corporations pursuant
to the Edge Act and certain designated financial market utilities (such as a clearinghouse)
pursuant to the Dodd-Frank Act.? Also supervises state-licensed branches and agencies of
foreign banks and regulates the U.S. nonbanking activities of foreign banking
organizations.

Federal Deposit Insurance Corporation  Supervises insured state-chartered banks that are not members of the Federal Reserve
System, as well as insured state savings associations and insured state-chartered
branches of foreign banks; insures the deposits of all banks and thrifts approved for federal
deposit insurance; resolves all failed insured banks and thrifts; and may be appointed to
resolve large bank holding companies and nonbank financial companies supervised by the
Federal Reserve. Also, has backup supervisory responsibility for all federally insured
depository institutions.

Office of the Comptroller of the Currency Charters and supervises national banks, federal savings associations (also known as
federal thrifts), and federally chartered branches and agencies of foreign banks.

Source: GAO. | GAO-18-256

®Edge Act corporations are established as separate legal entities and may conduct a range of
international banking and other financial activities in the United Sates. Pub. L. No. 66-106, 41 Stat.
378 (1919) (codified as amended at 12. U.S.C. § 611).

8Depository institution charter types include commercial banks; savings associations (or
thrifts), which include federal savings banks and certain state savings banks, and savings
and loans; and credit unions, which are member-owned cooperatives run by member-
elected boards. Unless otherwise indicated, we use “banks” to refer to commercial banks
and thrifts in this report.
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Securities and Futures
Regulators

The securities and futures markets are regulated under a combination of
self-regulation (subject to oversight by the appropriate federal regulator)
and direct oversight by the Securities and Exchange Commission (SEC)
and Commodity Futures Trading Commission (CFTC), respectively.® SEC
regulates the securities markets, including participants such as corporate
issuers, securities exchanges, broker-dealers, investment companies,
and certain investment advisers and municipal advisors.'® SEC’s mission
is to protect investors; maintain fair, orderly, and efficient markets; and
facilitate capital formation. SEC also oversees self-regulatory
organizations—including securities exchanges, clearing agencies, and
the Financial Industry Regulatory Authority—that have responsibility for
overseeing securities markets and their members; establishing standards
under which their members conduct business; monitoring business
conduct; and bringing disciplinary actions against members for violating
applicable federal statutes, SEC’s rules, and their own rules.

CFTC is the primary regulator for futures markets, including futures
exchanges and intermediaries, such as futures commission merchants. '
CFTC’s mission is to protect market users and the public from fraud,
manipulation, abusive practices, and systemic risk related to derivatives
subject to the Commodity Exchange Act, and to foster open, transparent,
competitive, and financially sound futures markets. CFTC oversees the
registration of intermediaries and relies on self-regulatory organizations,
including the futures exchanges and the National Futures Association, to
establish and enforce rules governing member behavior. CFTC and SEC
jointly regulate security futures (generally, futures on single securities and
narrow-based security indexes). CFTC and SEC serve as primary
regulators for certain designated financial market utilities.

9State government entities also oversee certain securities activities.
9Some smaller investment advisers are regulated by state government entities.

"In the securities markets, self-regulatory organizations, such as a national securities
exchange or association, have responsibility for much of the day-to-day oversight of
securities markets and broker-dealers under their jurisdiction.

12Subject to certain additions and exclusions, futures commission merchants are defined
as registered entities that solicit or accept orders for futures or options contracts traded on
or subject to the rules of an exchange or for swaps and in connection with such solicitation
or acceptance of orders, accept money, securities, or property (or extend credit in lieu
thereof) to margin, guarantee, or secure any trades or contracts that result or may result. 7
U.S.C. § 1a(28). Generally, a futures commission merchant that is registered with the
CFTC must also be a member of a registered futures association. 17 C.F.R. § 170.15.
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Consumer Financial Protection
Bureau

In addition, Title VII of the Dodd-Frank Act expands regulatory
responsibilities for CFTC and SEC by establishing a new regulatory
framework for swaps. The act authorizes CFTC to regulate swaps and
SEC to regulate security-based swaps with the goals of reducing risk,
increasing transparency, and promoting market integrity in the financial
system. CFTC and SEC share authority over mixed swaps—that is,
security-based swaps that have a commodity component.

The Dodd-Frank Act transferred consumer financial protection oversight
and other authorities over certain consumer financial protection laws from
multiple federal regulators to the Consumer Financial Protection Bureau
(CFPB)." The Dodd-Frank Act charged CFPB with responsibilities that

include the following:

« ensuring that consumers are provided with timely and understandable
information to make responsible decisions about financial
transactions;

« ensuring that consumers are protected from unfair, deceptive, or
abusive acts and practices and from discrimination;

« monitoring compliance with federal consumer financial law and taking
appropriate enforcement action to address violations; '

« identifying and addressing outdated, unnecessary, or unduly
burdensome regulations;

« ensuring that federal consumer financial law is enforced consistently,
in order to promote fair competition;

« ensuring that markets for consumer financial products and services
operate transparently and efficiently to facilitate access and
innovation; and

« conducting financial education programs.

3The Dodd-Frank Act defines federal consumer financial laws to include the Consumer
Financial Protection Act of 2010 (Title X of the Dodd-Frank Act) and a number of other
laws and the implementing regulations. See 12 U.S.C. § 5481(14). Such laws include the
Equal Credit Opportunity Act, the Truth in Lending Act, the Fair Debt Collection Practices
Act, and the Fair Credit Reporting Act. See 12 U.S.C. § 5481(12).

"The Dodd-Frank Act gives the federal banking regulators exclusive authority (relative to
CFPB) to enforce compliance with federal consumer financial laws for insured depository
institutions and insured credit unions with total assets of $10 billion or less. Pub. L. No.
111-203, § 1026(d)(1), 124 Stat. 1376, 1994 (2010) (codified at 12 U.S.C. § 5516(d)(1)).
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Furthermore, the Dodd-Frank Act gave CFPB supervisory authority over
certain nondepository institutions, including certain kinds of mortgage
market participants, private student loan lenders, and payday lenders.®

Regulatory Flexibility Act

The uniform application of new or revised regulations can have a
comparatively greater impact on smaller entities than on larger entities
because the smaller entities have small staffs with which to face
expanded demands and a smaller asset and income base with which to
absorb increases in compliance costs. RFA was enacted in 1980 in part
to address this disparity. The act requires that federal agencies, including
the financial regulators, engaged in substantive rulemaking analyze the
impact of proposed and final regulations on small entities and, when there
may be a significant economic impact on a substantial number of small
entities, to consider any significant regulatory alternatives that will achieve
statutory objectives while minimizing any significant economic impact on
small entities. RFA defines “small entity” to include small businesses,
small governmental jurisdictions, and certain small not-for-profit
organizations.

RFA does not seek preferential treatment for small entities, require
agencies to adopt regulations that impose the least burden on small
entities, or mandate exemptions for small entities. Rather, it requires
agencies to examine public policy issues using an analytical process that
identifies, among other things, barriers to small business competitiveness
and seeks a level playing field for small entities, not an unfair advantage.
Unless the head of the agency certifies that the proposed regulation
would not have a significant economic impact upon a substantial number
of small entities, RFA requires regulators to prepare an initial regulatory
flexibility analysis for each draft rule that requires a notice of proposed
rulemaking. These analyses must contain an assessment of the rule’s
potential impact on small entities and describe any significant alternatives
to the rule that would reduce its burden on small entities while achieving
statutory objectives (see table 2 for more information).

"5The Dodd-Frank Act also gave CFPB supervisory authority over “larger participants” in
markets for consumer financial products or services as CFPB defines by rule. See Pub. L.
No. 111-203, § 1024(a)(1)(B), 124 Stat. 1376, 1987 (2010) (codified at 12 U.S.C §
5514(a)(1)(B)). Title X also contains additional authorities and responsibilities for CFPB
not outlined here.
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|
Table 2: Regulatory Flexibility Act Requirements for Initial and Final Regulatory Flexibility Analyses

Initial regulatory flexibility « A description of why the agency is considering the regulatory action.
analysis « A description of the objectives and legal basis for the rule.

« A description and estimate, where feasible, of the number of small entities to which the
proposed rule will apply.

« A description of the projected reporting, recordkeeping, and other compliance requirements of
the proposed rule including the type of necessary professional skills.

« Anidentification, to the extent practicable, of all relevant federal rules that may duplicate,
overlap, or conflict with the proposed rule.

« A description of any significant alternatives to the proposed rule that accomplish the stated
objectives of applicable statutes and that minimize any significant economic impact of the
proposed rule on small entities.

Final regulatory flexibility « A statement of the need for, and objectives of, the rule.

analysis « A statement of the significant issues raised by public comments in response to the initial
analysis, a statement of the agency’s assessment of such issues, and a statement of any
changes made in the proposed rule as a result of such comments.

« The response of the agency to any comments filed by the Chief Counsel for Advocacy of the
Small Business Administration in response to the proposed rule, and a detailed statement of
any change made to the proposed rule in the final rule as a result of the comments.

« A description of and an estimate of the number of small entities to which the rule will apply or
an explanation of why no such estimate is available.

« A description of the projected reporting, recordkeeping, and other compliance requirements of
the rule including the type of necessary professional skills.

« A description of steps the agency took to minimize the significant economic impact on small
entities consistent with the stated objectives of applicable statutes, including a statement of the
factual, policy, and legal reasons for selecting the alternative adopted in the final rule and why
each of the other significant alternatives to the rule the agency considered was rejected.?

Preparation of « In meeting the requirements, agencies may provide either a quantifiable or numerical
analyses description of the rule’s effects or alternatives or more general descriptive statements if
quantification is not practicable or reliable.

Source: GAO summary of RFA requirements. | GAO-18-256

®CFPB must also include a description of the steps the agency took to minimize any additional cost of
credit for small entities. See 5 U.S.C. § 604(a)(6).

RFA requires that regulators publish in the Federal Register their initial
regulatory flexibility analysis, or a summary, with the proposed rule.
Following a public comment period, RFA requires regulators to conduct a
similar analysis when they promulgate the final rule—the final regulatory
flexibility analysis. This analysis must address any comments received on
the initial regulatory flexibility analysis and include a description of the
steps the agency took to minimize the rule’s significant economic impact
on small entities, consistent with statutory objectives. Agencies then must
publish the final analysis, or a summary, with the final rule.
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If the head of the agency certifies in the Federal Register that the rule
would not have a significant economic impact on a substantial number of
small entities, agencies do not have to conduct the initial or final
analysis.® Certifications must include a statement providing a factual
basis for the certification. Agencies may make a certification in lieu of the
initial or final analysis, and can choose to certify at both points. Figure 1
illustrates the decision process that agencies must follow to comply with
RFA.

Figure 1: The Regulatory Flexibility Act Decision Process
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Economic impact - significant economic impact on a substantial number of small entities
Final analysis - final regulatory flexibility analysis
Initial analysis - initial regulatory flexibility analysis

Source: GAO analysis of Regulatory Flexibility Act requirements. | GAO-18-256

Section 610 of RFA requires agencies to review, within 10 years of a final
rule’s publication, those rules assessed as having a significant economic
impact on a substantial number of small entities to determine if they
should be continued without change, amended, or rescinded (consistent
with statutory objectives) to minimize any significant economic impact on
small entities.” Section 610 requires that agencies publish in the Federal
Register a list of the rules that have a significant economic impact on a
substantial number of small entities and are to be reviewed pursuant to

165 U.S.C. § 605(b).
75 U.S.C. § 610(a).
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section 610 during the upcoming year. These notices alert the public to
the upcoming review and permit interested parties to submit their
comments on the rule’s impact on small entities.

The Dodd-Frank Act, which established CFPB, amended RFA to impose
additional rulemaking requirements for CFPB for certain proposed rules.
Specifically, when CFPB conducts rulemakings it expects will have a
significant economic impact on a substantial number of small entities it
must convene Small Business Review Panels, comprising employees
from CFPB, the Small Business Administration’s Chief Counsel for
Advocacy, and Office of Management and Budget’'s (OMB) Office of
Information and Regulatory Affairs.'® The panels must seek direct input
from a representative group of small entities that would be affected by
CFPB'’s rulemakings. The panels must be conducted before publication of
an initial regulatory flexibility analysis (in effect, before the proposed rule
is issued for public comment).

RFA designates certain responsibilities to the Small Business
Administration’s Chief Counsel for Advocacy, including monitoring agency
compliance with RFA and reviewing federal rules for their impact on small
businesses.'® Executive Order 13272 requires the Office of Advocacy to
provide notifications about RFA requirements and training to all agencies
on complying with RFA.2° The Office of Advocacy published guidance on
complying with RFA in 2003 (updated in 2012 and August 2017), which
was designed to be a step-by-step guide for agency officials.?'

The Small Business Administration publishes size standards to determine
eligibility for classification as a small entity. Generally, to qualify as a
small entity the annual asset threshold for banks is $550 million in assets;
for financial investment and related activities, the annual revenues
threshold is $38.5 million. Most agencies rely on these size standards;

8See 5 U.S.C. § 609(b).
%See 5 U.S.C. § 612(a).

20Exec. Order No. 13272, Proper Consideration of Small Entities in Agency Rulemaking,
67 Fed. Reg. 53461 (Aug. 16, 2002).

21Small Business Administration, Office of Advocacy, A Guide for Government Agencies:
How to Comply with the Regulatory Flexibility Act (Washington, D.C.: May 2012). We
generally used the 2012 guidance as criteria for this report because the regulators’ rules
we reviewed were issued before 2017.
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however, RFA also sets forth a procedure that permits agencies to
formulate their own definitions of small entities.??

Many Rules Were Not
Subject to RFA
Requirements and
Regulators
Concluded Many
Would Not
Significantly Affect
Small Entities

Regulators Determined
That Almost 40 Percent of
Recent Rules Were Not
Subject to RFA
Requirements

Rules that do not have a proposed rule are not subject to RFA
requirements, such as analyzing the rule’s effects on small entities and
considering alternatives. Financial regulators promulgated 520 rules (483
final and 37 interim final) during calendar years 2010-2016. Of those,
RFA requirements were not applicable in 39 percent (204 rules) because
the regulators did not publish a proposed rule. The regulators published a
proposed rule for the other 316 final rules. This result is consistent with
our prior analysis of rulemaking government wide. In December 2012, we
found that about 35 percent of major rules and about 44 percent of
nonmajor rules published during calendar years 2003—2010 did not have
a proposed rule.?® The percentage of rules finalized without a proposed
rule and therefore not subject to RFA requirements varied by regulator.
As shown in figure 2, CFPB had the largest percentage (53 percent) of
rules not subject to RFA requirements and CFTC the smallest percentage
(16 percent).

225ee 5 U.S.C. § 601(3)-(5).

23GAO, Federal Rulemaking: Agencies Could Take Additional Steps to Respond to Public
Comment, GAO-13-21 (Washington, D.C.: Dec. 20, 2012). Sample estimates based on
our review of 1,338 final rules government-wide are subject to sampling error. The
margins of error for the percentage estimates are plus or minus 7 percentage points for
major rules and plus or minus 4 percentage points for nonmajor rules at the 95 percent
confidence level.
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Figure 2: Percentage of Rules Subject to Regulatory Flexibility Act Requirements,
for Rules Promulgated in 2010-2016
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Source: GAO analysis of Federal Register notices. | GAO-18-256

Notes: We included joint rules (promulgated by multiple agencies) in each agency of record’s count
and took the percentage from the total number of rules that included that agency. For example, we
included joint rules promulgated by the Consumer Financial Protection Bureau and the Board of
Governors of the Federal Reserve System in each agency’s calculation. From 2010 through 2016, 50
(48 final and 2 interim final) of 520 rules (483 final and 37 interim final) were joint rules.

In their rulemakings, the regulators gave several reasons for not
publishing a proposed rule. The Administrative Procedure Act (APA),
which outlines the process for informal rulemaking, includes six broad
categorical exceptions to publishing a proposed rule (for example, rules
dealing with agency organization and procedure).?* Additionally, APA
provides that an agency may forgo a notice of proposed rulemaking when

2435ee 5 U.S.C. § 553. The six broad categorical exceptions under APA are (1) military or
foreign affairs function of the United States; (2) matters relating to agency management or
personnel; (3) matters relating to public property, loans, grants, benefits, or contracts; (4)
interpretative rules; (5) general statements of policy; and (6) rules of agency organization,
procedure, or practice.
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it finds for “good cause” that such notice is “impractical, unnecessary, or
contrary to the public interest.”?® We found that the regulators used such
exceptions for a number of the rules we reviewed. For example, in
December 2015, the Office of the Comptroller of the Currency (OCC), the
Board of Governors of the Federal Reserve System (Federal Reserve),
and the Federal Deposit Insurance Corporation (FDIC) used the good-
cause exception to publish a joint rule to adjust the asset-size thresholds
for small and intermediate banks and savings associations related to
performance standards under the Community Reinvestment Act without a
proposed rule.?® According to the Federal Register notice, the agencies
had no discretion on the computation or timing of the changes, which
were based on a regulation that previously had been published for public
comment before being finalized.?” In another rule published in October
2013, SEC made changes to the filer manual for its Electronic Data
Gathering, Analysis, and Retrieval System based on updates to the
system and did not publish a proposed rule because the rule changes
related solely to agency procedures or practice.?® According to CFPB
officials, the majority of final CFPB rules issued during this time period
without a proposed rule involved technical—and in many cases non-
discretionary—adjustments of statutory or regulatory thresholds to
account for inflation.

While RFA requirements do not apply when an agency does not publish a
proposed rule, all the financial regulators (except OCC) occasionally
performed some RFA evaluation in rules without a proposed rule. For
example, each agency, except for OCC, certified that at least one of the
final rules they promulgated without publishing a proposed rule (within our
time frame) would not have a significant economic impact on a substantial
number of small entities. The Federal Reserve most frequently performed
some RFA analyses in these rules, although such analyses were not
required. Of 51 rules without a proposed rule, the Federal Reserve
certified in 7 rules and performed an initial or final regulatory flexibility
analysis in 10 rules.

255 U.S.C. § 553(b)(3)(B).

%The Community Reinvestment Act encourages depository institutions to meet the credit
needs of communities in which they operate.

27Community Reinvestment Act Regulations, 80 Fed. Reg. 81162 (Dec. 29, 2015).

28Adoption of Updated EDGAR Filer Manual, 78 Fed. Reg. 60684 (Oct. 2, 2013).
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Most Recent Rules
Subject to RFA
Requirements Were
Certified as Not Producing
Significant Impacts on
Small Entities, but There
Were Differences among
Agencies

For the 316 rules subject to RFA requirements from 2010 through 2016,
regulators certified that most would not have a significant economic
impact on a substantial number of small entities, although the frequency
with which individual regulators certified varied.?® Such certifications may
be made at either the proposed rule or final rule stage, and a certification
in a final rule may be preceded by an initial regulatory flexibility analysis in
the proposed rule. When certifying, the regulators most often made such
certifications in both the proposed and final rules (63 percent of analyses
in rules subject to RFA requirements) and did not perform regulatory
flexibility analyses.® Certifications of final rules made after performing an
initial regulatory flexibility analysis accounted for another 4 percent. As
shown in figure 3, CFPB, CFTC, FDIC, and OCC certified most-to-nearly-
all of their final rules that were subject to RFA requirements, while the
Federal Reserve rarely certified final rules, and SEC certified almost half.
According to Federal Reserve officials, the agency generally performed a
full regulatory flexibility analysis for almost all rulemakings regardless of
the rule’s impact on small entities.

2%We considered a rule subject to RFA requirements if it had a proposed rule. RFA
includes additional exceptions, such as rules of particular applicability relating to rates,
wages, or corporate or financial structures. 5 U.S.C. § 601(2). We did not review rules for
these exceptions.

3O1n joint rules, each regulator generally performed its own regulatory flexibility analyses,
whether for a certification decision, initial regulatory flexibility analysis, or final regulatory
flexibility analysis. Therefore, the percentages in this section were calculated from the total
number of analyses performed by the regulators and not the total number of rules. From
2010 through 2016, 30 of 316 rules subject to RFA requirements were joint rules.
Regulators conducted 367 RFA analyses in the final rules.
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Figure 3: Percentage of Analyses in Rules Subject to Regulatory Flexibility Act
Requirements with Certifications Compared with Regulatory Flexibility Analyses, by
Agency (2010-2016)
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Source: GAO analysis of Federal Register notices. | GAO-18-256

Notes: We considered a rule subject to Regulatory Flexibility Act (RFA) requirements if it had a
proposed rule. We included joint rules (promulgated by multiple agencies) in each agency of record’s
count and took the percentage from the total number of rules that included that agency. For example,
we included joint rules promulgated by the Consumer Financial Protection Bureau and the Board of
Governors of the Federal Reserve System in each agency’s calculation. From 2010 through 2016, 30
of 316 rules subject to RFA requirements were joint rules. For certifications, we included functional
certifications in which the agency did not perform an initial or final flexibility analysis and concluded
the rule would not have a significant economic impact on a substantial number of small entities but
did not use the word certify. Exceptions included 5 rules that did not fall into one of the three
categories, such as rules in which RFA was not mentioned or the agency performed a final regulatory
flexibility analysis after certifying in the proposed rule.

This pattern was generally consistent across our time period (see fig. 4).
The Federal Reserve usually performed an initial and final regulatory
flexibility analysis, while the other agencies, except SEC, rarely did.
SEC’s RFA analyses were the most variable over our time period. The
spikes in analyses were generally due to the small number of rules
promulgated each year. For example, in 2013, OCC promulgated three
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rules subject to RFA requirements, performing an initial and final
regulatory flexibility analysis in one (33 percent) and certifying in two (67
percent). SEC published seven rules in 2013, completing an initial and
final regulatory flexibility analysis in all of them.

. ________________________________________________________________________________|
Figure 4: Percentage of Analyses in Rules Subject to Regulatory Flexibility Act
Requirements in Which the Agency Performed an Initial and Final Regulatory
Flexibility Analysis, by Agency and Year (2010-2016)
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CFPB = Consumer Financial Protection Bureau
CFTC = Commodity Futures Trading Commission

FDIC = Federal Deposit Insurance Corporation

OCC = Office of the Comptroller of the Currency

FRS = Board of Governors of the Federal Reserve System
SEC = Securities and Exchange Commission

Source: GAO analysis of Federal Register notices. | GAO-18-256

Notes: We considered a rule subject to Regulatory Flexibility Act (RFA) requirements if it had a
proposed rule. We included joint rules (promulgated by multiple agencies) in each agency of record’s
count and took the percentage from the total number of rules that included that agency. For example,
we included joint rules promulgated by CFPB and the Board of Governors of the Federal Reserve
System in each agency’s calculation. From 2010 through 2016, 30 of 316 rules subject to RFA
requirements were joint rules. CFPB did not promulgate any rules subject to RFA requirements in
2010 or 2011.

While the Federal Reserve usually performed initial and final regulatory
flexibility analyses, it concluded that almost all of its rules would not
significantly affect small entities. In 86 percent of its analyses (54 of 63),
the Federal Reserve concluded that the rule would not have a significant
economic impact on a substantial number of small entities (see fig. 5). In
addition, FDIC concluded that almost all of its rules (5 of 6) in which it
performed a final regulatory flexibility analysis would not significantly
affect small entities, although as previously mentioned, FDIC certified
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almost all its final rules subject to RFA requirements. (We discuss the
Federal Reserve’s and FDIC’s RFA analyses in more detail later in this
report.) SEC, CFPB, and CFTC also concluded that at least one of their
rules would not significantly affect small entities after performing a final
regulatory flexibility analysis. For the CFPB rule, the Federal Reserve first
proposed the rule and performed the initial regulatory flexibility analysis
before certain rulemaking authorities were transferred to CFPB for the
final rule.®’

|
Figure 5: Number of Final Regulatory Flexibility Analyses Performed and Conclusions about Impact on Small Entities, by

Agency in 2010-2016
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Source: GAO analysis of Federal Register notices. | GAO-18-256

Notes: We included joint rules (promulgated by multiple agencies) in each agency of record’s count.
For example, we included joint rules promulgated by the Consumer Financial Protection Bureau and
the Board of Governors of the Federal Reserve System in each agency’s total. From 2010 through
2016, 30 of 316 rules subject to Regulatory Flexibility Act requirements were joint rules. We included
all rules with a proposed rule where the agency performed a final regulatory flexibility analysis in the
final rule, regardless of the analysis performed in the proposed rule.

3"Escrow Requirements Under the Truth in Lending Act (Regulation Z), 78 Fed. Reg. 4726
(Jan. 22, 2013).
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Certifications We
Reviewed Were Not
Always Consistent
with Office of
Advocacy Guidance
and Other Best
Practices

We reviewed Federal Register notices and the regulators’ internal
workpapers for all certifications made in the final rule (66 certifications) in
calendar year 2015 and 2016 to determine the basis for the certifications
and the extent to which the analyses were consistent with RFA
requirements and Office of Advocacy’s guidance and other best
practices.®? As previously discussed, RFA requires that agencies provide
the factual basis for their certifications in the Federal Register.®® In most
certifications, the agencies provided a factual basis and concluded the
rule would not apply to small entities or have any economic impact. In
others, the agencies found the rule would have some economic impact on
small entities, but concluded that the impact would not be significant for a
substantial number of small entities. In those instances, we found that the
factual basis provided for most certifications across all regulators lacked
key components recommended by the Office of Advocacy for
understanding the analyses regulators used to support their conclusion.
We also found that while most agencies relied on the Small Business
Administration’s definitions of small entities for use in their RFA analyses,
two agencies relied on alternative definitions of small entities, some of
which have not been updated in more than 35 years.

Most Certifications in 2015
and 2016 Concluded the
Rule Would Not Apply to
Small Entities or Have Any
Economic Impact

In almost half of the certifications (31 of 66) we reviewed, regulators
concluded the rule would apply to no or few small entities (see table 3).
According to the regulators, these rules generally regulated activities in
which small entities do not engage, pertained to the internal processes of
the agency, or applied only to entities that were not small as defined by
the Small Business Administration or the agency. For example, in a rule
on recovery planning, OCC determined that the rule did not have an
impact on small entities because it applied only to banks with $50 billion

32We did not assess other aspects of agency rulemaking, including regulatory analyses
outside of RFA requirements, such as analyses for the Paperwork Reduction Act and
other economic analyses in the preamble. RFA requires agencies to describe the factual
basis of their certifications along with the certification statement in the Federal Register.
Therefore, our review of regulators’ certifications focused on the RFA sections of the
Federal Register notices unless those sections referenced information contained in other
sections of the notice. In joint rules, each regulator generally performed its own regulatory
flexibility analyses, whether for a certification, initial regulatory flexibility analysis, or final
regulatory flexibility analysis. Therefore, we reviewed the certifications for each agency
separately. For 2015 and 2016, 52 rules were promulgated independently and 7 were joint
rules. Regulators conducted 66 certifications in the final rules.

335 U.S.C. § 605(b).
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or more in assets, which are not small entities based on the Small
Business Administration’s definition.3*

|
Table 3: Basis for Agency Regulatory Flexibility Act Certifications in the Final Rule, Calendar Years 2015 and 2016

Rule does not Rule does not Rule has Rule has some

impact small have economic beneficial impact but not Total
Agency entities® impactb impact significant® certifications
Board of Governors of the 0 0 0 1 1
Federal Reserve System
Commodity Futures Trading 10 1 2 2 15
Commission
Consumer Financial 0 5 1 5 11
Protection Bureau
Federal Deposit Insurance 7 6 2 3 18
Corporation
Office of the Comptroller of the 5 0 0 4 9
Currency
Securities and Exchange 9 0 0 3 12
Commission
Total 31 12 5 18 66

Source: GAO analysis of Federal Register notices. | GAO-18-256

Notes: In joint rules, each regulator generally performed its own regulatory flexibility analyses,
whether for a certification, initial regulatory flexibility analysis, or final regulatory flexibility analysis.
Therefore, we reviewed the certifications for each agency separately. For 2015 and 2016, 52 rules
were promulgated independently and 7 were joint rules. Regulators conducted 66 certifications in the
final rules.

®For rules in this group, regulators determined the rule would affect no or few small entities, and
therefore did not perform an analysis of the economic impact.

®For rules in this group, regulators determined the rule would have no economic impact regardless of
the number of small entities affected by the rule.

°For rules in this group, regulators determined that the rule would have some impact on small entities
but would not have a significant economic impact on a substantial number of small entities.
Regulators may have determined that rules in this group would affect few small entities, but they
conducted additional analysis to determine that the rule would not have a significant economic impact
on a substantial number of small entities. We also included three rules in which the agency concluded
the rule would not have a significant economic impact on a substantial number of small entities but
did not include a description of the number of affected entities, the size of the economic impacts, or
the justification for the certification.

In 12 certifications, the agencies concluded the rules would have no
economic impact regardless of whether small entities were affected and
therefore did not require regulatory flexibility analyses. According to the

340CC Guidelines Establishing Standards for Recovery Planning by Certain Large Insured
National Banks, Insured Federal Savings Associations, and Insured Federal Branches;
Technical Amendments, 81 Fed. Reg. 66791 (Sept. 29, 2016).
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regulators, most of these certifications applied to rules that did not create
new regulatory requirements, eliminated duplicative rules, or established
optional specifications. For example, FDIC published a rule in October
2015 that consolidated into a single part Fair Credit Reporting regulations
for all institutions FDIC regulates. According to the Federal Register
notice, the rule eliminated redundant requirements and aligned FDIC’s
definitions with CFPB rules that were substantively similar.®> Regulators
generally used the current state of regulations as the baseline for these
determinations. For example, when analyzing the economic effects of a
new rule that consolidated duplicative regulations, the regulator compared
the compliance costs of the new rule with the costs small entities already
incurred to comply with the duplicative regulations.

Additionally, regulators concluded in 5 of 66 certifications that the rule
would have a beneficial impact on small entities. For these rules,
agencies concluded they reduced regulatory burden, eliminated
regulations, or exempted certain entities.

In almost a third (18 of 66) of the certifications, the agencies found that
the rule would have some economic impact on small entities, but
determined that the impact would not be significant for a substantial
number of small entities.*® For example, in a rule that required specified
entities to become members of an association, CFTC identified as an
economic impact the costs of membership dues and attorney fees related
to completing registration filings and preparing for required audits. But it
determined that the costs were not significant for a substantial number of
the specified small entities.?” In the seven joint rules we reviewed, we
determined regulators conducted their own certification analysis
independent of other agencies, although they generally reached the same

35Removal of Transferred OTS Regulations Regarding Fair Credit Reporting and
Amendments; Amendment to the “Creditor” Definition in Identity Theft Red Flags Rule;
Removal of FDIC Regulations Regarding Fair Credit Reporting Transferred to the
Consumer Financial Protection Bureau, 80 Fed. Reg. 65913 (Oct. 28, 2015).

36Regula’tors may have determined that rules in this group would affect few small entities,
but they conducted additional analysis to determine that the rule would not have a
significant economic impact on a substantial number of small entities.

3'7Membership in a Registered Futures Association, 80 Fed. Reg. 55022 (Sept. 14, 2015).
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conclusion to certify (except for the Federal Reserve, which generally
treated RFA analysis differently, as discussed later).3®

Two Agencies Used
Alternative Definitions of
Small Entities That May
Be Outdated

As previously noted, the Federal Reserve, FDIC, and OCC rely on the
Small Business Administration’s definition of small banks for RFA
purposes. CFPB also relies on the Small Business Administration’s
definitions of small entities; for example, a business engaged in
automobile financing is considered small if its revenues are $38.5 million
or less. In contrast, CFTC and SEC previously established alternative
definitions of small entities for the purposes of RFA that the agencies
used to conclude that most of their rules (10 of 15 for CFTC and 9 of 12
for SEC) would not apply to small entities.*®

But some of these small entity definitions have not been updated in more
than 35 years. In a 1982 policy statement, CFTC published its first set of
RFA definitions, which covered designated contract markets, futures
commission merchants, and commodity pool operators, among others. In
subsequent years, CFTC modified its definitions of small entities to
exclude several other groups of entities that it regulates, such as eligible
contract participants and major swap participants.*® SEC originally
established definitions for small entities through a rule published in the
Federal Register in 1982 after consulting with the Office of Advocacy. The
agency subsequently updated some of its definitions in 1986 and 1998,
although others have not been updated at all.*!

In an October 2017 report to the President, the Department of the
Treasury recommended CFTC and SEC review and update their small
entity definitions for RFA purposes to ensure their RFA analyses

38We reviewed Federal Register notices and the regulators’ internal workpapers for
coordination. However, coordination that was not documented may have occurred. In one
joint rule, regulators jointly performed an initial regulatory flexibility analysis in the
proposed rule before independently certifying in the final rule. For additional information
on coordination among regulators, see appendix Il.

39RFA allows agencies to establish alternative definitions of small entities when
appropriate after giving the public an opportunity to comment by publishing the definition
in the Federal Register and, in the case of small businesses, in consultation with the
Office of Advocacy. See 5 U.S.C. § 601(3)-(5).

4OFor additional details on CFTC's small entity definitions, see appendix Ill.

#IFor additional details on SEC’s small entity definitions, see appendix IV.
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appropriately consider small entities.*? According to CFTC officials, the
agency has been reviewing its small entity definitions since April 2017 as
part of its working group to update the agency’s RFA practices. SEC staff
told us they had no comment on Treasury’s recommendation.

Analyses in Some
Certifications Lacked Key
Components
Recommended by Office
of Advocacy

For the 18 certifications in which regulators determined rules would have
some economic impact on small entities, they conducted additional
analyses to determine that the impact was not significant for a substantial
number of small entities. We found that the factual basis provided for
many of these certifications lacked key information (discussions of data
sources or methodologies and of broader economic impacts, or
definitions for key criteria) for understanding the analyses regulators used
to support their conclusion.

The Office of Advocacy interprets RFA’s factual basis requirement to
mean that a certification should include, at a minimum, why the number of
entities or the size of the economic impact justifies the certification.*® In its
RFA guide, the Office of Advocacy details the components regulators
should include in their certification discussion to obtain meaningful public
comment and information on the rule’s impact on small entities.** These
components include a description and estimate of the economic impact,
criteria for “significant economic impact” and “substantial number,” and a
description of any uncertainties in the analysis, including sensitivity
analysis when appropriate.*® The Office of Advocacy guidance states that
agencies’ reasoning and assumptions underlying the analyses used to
support their certifications, including data sources, should be explicit in
the Federal Register notices. Additionally, when estimating significant

42Department of the Treasury, A Financial System That Creates Economic Opportunities
Capital Markets (October 2017), 184.

43A Guide for Government Agencies: How to Comply with the Regulatory Flexibility Act.
RFA directs the Chief Counsel for Advocacy to monitor agency compliance with RFA’s
requirements, and Executive Order 13272 instructs the Office of Advocacy to notify
agencies from time to time of the requirements of the act as well as to provide training to
agencies on compliance with the act. See 5 U.S.C. § 612(a); Exec. Order No. 13272,
Proper Consideration of Small Entities in Agency Rulemaking, 67 Fed. Reg. 53461 (Aug.
16, 2002).

4The Office of Advocacy’s guide was designed to be used by agency officials as a step-
by-step manual for complying with RFA but is not binding on the agencies.

45Sensitivity analysis generally refers to an assessment of whether, and to what extent,
the results of an analysis are sensitive to plausible changes in the main assumptions.
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economic impact, the guidance states agencies should not view impact in
absolute terms, but relative to the size of the business, the size of the
competitor’s business, and the impact on larger competitors. According to
the Office of Advocacy, broader economic impacts (such as a disparity in
impact on small entities that affects their ability to compete) could be
significant.

Data sources or methodologies. In most of these certifications (15 of
18), regulators did not describe or did not fully describe their methodology
or data sources for their conclusions. In addition to the Office of
Advocacy’s RFA guide, OMB guidance on regulatory analysis—regulatory
agencies’ evaluation of the likely consequences of rules—states that
agencies should clearly set out the basic assumptions, methods, and data
underlying the analysis and discuss the uncertainties associated with the
estimates.*® While independent regulatory agencies, including those in
our review, are not required to follow the OMB guidance, it provides a
strong set of analytical practices relevant to agency rulemakings. For
these certifications, regulators generally provided partial sources and
methodology for their conclusions. Examples of incomplete discussions
include the following:

« Inits rule requiring specified entities to become members of an
association, CFTC detailed its source and methodology for estimating
the hourly labor costs of retaining a lawyer, as mentioned above, but
did not provide the reasoning for its estimate of the number of hours
that a lawyer would spend counseling entities with respect to the
rule’s requirements.*

o Inajoint rule related to homeowner flood insurance, OCC provided
the source for the estimated number of affected small entities, but

46See Office of Management and Budget, Circular A-4: Regulatory Analysis (Washington,
D.C.: Sept. 17, 2003). OMB issued Circular A-4 to provide guidance on analysis required
by Executive Order 12866 (now supplemented by Executive Order 13563). As
independent regulatory agencies that are not required to follow the economic analysis
requirements of Executive Order 12,866, the financial regulators also are not required to
follow OMB Circular A-4. We used Circular A-4 as an example of best practices for
agencies to follow when conducting their regulatory analyses and therefore used it as
criterion for this report. Circular A-4 replaces OMB'’s “best practices” guidance issued in
1996 and 2000. See Exec. Order No. 13579, Regulation and Independent Regulatory
Agencies, 76 Fed. Reg. 41587 (July 14, 2011).

47Membership in a Registered Futures Association, 80 Fed. Reg. 55022 (Sept. 14, 2015).
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provided no source or methodology for its estimated economic impact
of $6,000.48

« In arule amending reporting requirements for the dissemination of
security-based swap information, SEC said that it partially relied on its
“own information” without explanation for declaring that small entities
do not participate in security-based swap markets.*®

« In ajoint rule implementing the minimum requirements in the
registration and supervision of appraisal management companies, the
Federal Reserve estimated a range of small entities that might be
affected but did not provide the source or methodology for how it
approximated the number.%°

CFPB fully discussed sources and methodology in some of its
certifications but not others. In three of five certifications that required
additional analysis, CFPB provided thorough descriptions of its
methodology and data sources for its conclusions. The agency detailed
its assumptions and uncertainties in these rules and performed a
sensitivity analysis to ensure the rules would not significantly affect small
entities. However, in the other two certifications, CFPB did not discuss all
of the data sources on which it relied.

Broader economic impacts. The regulators’ certifications generally did
not address broader economic impacts such as cumulative effects,
competitive disadvantage, or disproportionality of effects and focused
most of the analysis on specific compliance costs. In addition to the Office
of Advocacy’s guidance on analyzing broader economic impacts,
Executive Order 13563 requires agencies to consider the cumulative
economic impacts of regulations during the rulemaking process, which

“8oans in Areas Having Special Flood Hazards, 80 Fed. Reg. 43216 (July 21, 2015).

49Regu|ation SBSR—Reporting and Dissemination of Security-Based Swap Information,
81 Fed. Reg. 53546 (Aug. 12, 2016). A swap is a type of derivative that involves an
ongoing exchange of one or more assets, liabilities, or payments for a specified period.
Financial and nonfinancial firms use swaps and other over-the-counter derivatives to
hedge risk, or speculate, or for other purposes.

SOMinimum Requirements for Appraisal Management Companies, 80 Fed. Reg. 32658
(June 9, 2015).

Page 25 GAO-18-256 Financial Services Regulations



reinforces the agencies’ obligations under RFA.5" While this executive
order is not binding on independent regulatory agencies, such as those in
our review, it represents a best practice for rulemaking.>?

Of the 18 certifications that contain additional analysis, agencies
discussed some aspect of broader economic impacts in 3. CFPB
considered future changes in market share for small entities because of
new requirements in one rule and whether the regulation placed small
entities at a competitive disadvantage in another rule. OCC also
examined a rule’s impact on small entities’ competitiveness and
profitability in one certification. None of the regulators discussed
cumulative effects in their certifications.

Defining key criteria. Regulators generally did not define the criteria they
used for “substantial number” and “significant economic impact” in their
certifications. RFA does not define these terms. The Office of Advocacy
has left it up to agencies to determine their own criteria, which it
recommends that agencies discuss in their certifications. None of the
regulators defined what would constitute a substantial number of small
entities for the rule in the Federal Register notices. OCC was the one
agency to define its criteria for a significant economic impact in its
rulemaking, although it did not include this definition in all of its
certifications. The other agencies did not define significant economic
impact for the rule in the Federal Register notices. While CFPB did not
disclose its criteria in the Federal Register notices, it defined these criteria
in its internal workpapers for two certifications. Additionally, many of the
analyses (13 of 18) did not discuss the significance of the rule’s costs
relative to the size of the business, such as profits, revenues, or labor
costs.

Limited information. In addition, three of the certifications we reviewed
included none of the Office of Advocacy’s suggested components. The

5TExec. Order No. 13563, Improving Regulation and Regulatory Review, 76 Fed. Reg.
3821 (Jan. 21, 2011). Executive Order 13563 supplemented Executive Order 12866,
which requires agencies to prepare a detailed regulatory (or economic) analysis of
anticipated benefits and costs of the regulation and the benefits and costs of potentially
effective and reasonably feasible alternatives for significant rules. Exec. Order No. 12866,
Regulatory Planning and Review, 58 Fed. Reg. 51735 (Oct. 4, 1993). Executive Order
13563 incorporated Executive Order 12866’s principles, structures, and definitions.

S2Executive Order 13579 encourages independent regulatory agencies to comply with

Executive Order 13563. Exec. Order No. 13579, Regulation and Independent Regulatory
Agencies, 76 Fed. Reg. 41587 (July 14, 2011).
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factual basis provided for these certifications did not include a description
of the number of affected entities, the size of the economic impacts, or
the justification for the certification. Two FDIC rules related to revisions of
the treatment of financial assets transferred in connection with a
securitization provided no additional information beyond the declarative
statement that the agency certified that the rule would not have a
significant economic impact on a substantial number of small entities.>?
Additionally, an OCC certification in a joint rule that formalized the
calculation method for mortgage loans exempted from certain
requirements provided little information, although an internal agency
workpaper detailed the number of small entities affected and the
estimated economic impact that supported the certification.>* OCC
officials said that the agency will comply with instructions from its
rulemaking procedure guide, which was updated in August 2016.
According to the guide, certifications should include additional information
beyond the certification statement, such as number of affected small
entities, size of the economic impact, and reason for the certification.%®

The regulators’ guidance for complying with RFA generally does not
include policies and procedures for helping to ensure consistent and
complete RFA analyses. (We discuss the regulators’ guidance later in this
report.) Without policies and procedures that would help ensure that key
components were incorporated in certification assessments—including
disclosing the methodology and data sources of economic analyses and
considering potential broad economic impacts—regulators may be limiting
the effectiveness of their reviews. In turn, such reviews hinder the
achievement of RFA’s goal. For example, incomplete disclosure of
methodology and data sources could limit the public and affected entities’
ability to offer informed comments in response to regulators’ certification
assessments in proposed rules.

53Treatment of Financial Assets Transferred in Connection With a Securitization or
Participation, 81 Fed. Reg. 41422 (Jun. 27, 2016); and Treatment of Financial Assets
Transferred in Connection With a Securitization or Participation, 80 Fed. Reg. 73087 (Nov.
24, 2015). Broadly, securitization is a process whereby lenders and others create pools of
loans and sell to investors securities that are backed by cash flows from these loan
pools—thereby replenishing funds available for lending.

54Appraisals for Higher-Priced Mortgage Loans Exemption Threshold, 81 Fed. Reg. 86250
(Nov. 30, 2016).

550ffice of the Comptroller of the Currency, Guide to OCC Rulemaking Procedures
(August 2016).
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Many RFA-Required
Analyses Had
Weaknesses

In many recent regulatory flexibility analyses, the evaluation of key
components—potential economic effects and alternative regulatory
approaches—was limited. Many final rules described changes to limit
burden, and few regulatory flexibility analyses concluded rules would
have a significant impact on small entities. For most rules we reviewed,
regulators were unable to provide documentation supporting their
regulatory flexibility analyses.

Regulatory Flexibility
Analyses Often Included
Limited Evaluation of
Costs and Alternatives

Initial Regulatory Flexibility Analysis (RFA)
Requirements

Description of reasons why agency action
is being considered.

Statement of rule’s objectives and legal
basis.

Description and estimate—when
feasible—of the number of small entities
to which the rule will apply.

Description of the projected reporting,
recordkeeping, and other compliance
requirements of the rule, including the
type of necessary professional skills.

Identification—to the extent practicable—
of all relevant federal rules that may
duplicate, overlap, or conflict with the
proposed rule.

Description of any significant alternatives
to the proposed rule that accomplish
statutory objectives and minimize any
significant economic impact on small
entities.

Source: Regulatory Flexibility Act. | GAO-18-256

Our review of recent regulatory flexibility analyses found that in many
cases, the evaluation of key components—potential economic effects and
alternative regulatory approaches—was limited, although the extent
varied by regulator. RFA requires the initial and final analyses to include
information to assist the agency, regulated entities, and the public in
evaluating the potential impact of rules on small entities (see sidebars).
The most important components include the assessment of a rule’s
potential economic effects on small entities—such as compliance costs—
and the identification and evaluation of alternative regulatory approaches
that may minimize significant economic effects while achieving statutory
objectives. The Office of Advocacy’s guide on RFA compliance explains
that an agency principally should address these components in an initial
regulatory flexibility analysis.®®

However, some regulatory flexibility analyses did not include these key
components. For some rules, regulators’ evaluation of economic impact
on small entities did not describe or estimate compliance costs.®’
Analyses we reviewed also generally did not evaluate differences in
estimated compliance costs for the identified alternatives. Instead, these
assessments were largely limited to the approach adopted in the
proposed or final rule. By not fully assessing potential economic effects or
alternatives, regulators may not be fully realizing the opportunity to
minimize unnecessary burdens on small entities, which is the primary

56A Guide for Government Agencies: How to Comply with the Regulatory Flexibility Act.

5’RFA states that in complying with the initial and final regulatory flexibility analyses
provisions, an agency may provide either a quantifiable or numerical description of the
effects of a proposed rule or alternatives to the proposed rule, or more general descriptive
statements if quantification is not practicable or reliable. 5 U.S.C. § 607. According to
Office of Advocacy guidance, RFA requires agencies to develop a quantitative analysis of
the effects of a rule and its alternatives using available data. The guidance notes that
providing general descriptive statements of a rule’s effects would be a last resort when
completing a significant quantitative analysis is not practicable.
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Final Regulatory Flexibility Analysis (RFA)
Requirements

Statement of the need for and objectives
of the rule.

Statements of significant issues raised by
public comments in response to the initial
analysis, agency’s assessment of such
issues, and any changes made as a result
of such comments.

Agency response to any comments filed
by the Small Business Administration’s
Chief Counsel for Advocacy in response
to the proposed rule and detailed
statement of any change made as a result
of the comments.

Description and estimate of the number of
small entities to which the rule will apply
or explanation of why no such estimate is
available.

Description of the projected reporting,
recordkeeping, and other compliance
requirements of the rule, including the
type of necessary professional skills.

Description of agency steps to minimize
the significant economic impact on small
entities consistent with statutory
objectives, including the reasons for
selecting the alternative adopted in the
final rule and why each of the other
alternatives was rejected.

Preparation of analyses:

In meeting the requirements, agencies
may provide either a quantifiable or
numerical description of the rule’s effects
or alternatives or more general descriptive
statements if quantification is not
practicable or reliable.

Source: Regulatory Flexibility Act. | GAO-18-256

goal of RFA. See appendixes V—XII for a summary of findings for each of
the six regulators.

We reviewed regulatory flexibility analyses for recent rulemakings to
assess the extent to which they included these and other elements and to
examine the outcome of the analyses.®® For each regulator, we selected
all final rules published in 2015 and 2016 for which the agency performed
an initial and final regulatory flexibility analysis. For regulators with fewer
than three such rules, we included rules published in prior years (on a full-
year basis) until we reached three rules or 2013.%° See table 4 for the
number of rules selected for each regulator. For each rule, we reviewed
Federal Register notices for the proposed and final rules and supporting
documentation on the initial and final regulatory flexibility analyses.

58\e did not assess other aspects of agency rulemaking, including regulatory analyses
outside of RFA requirements. RFA requires agencies to include the initial and final
regulatory flexibility analyses, or summaries of the analyses, in the Federal Register.
Therefore, our review of regulators’ analyses focused on the RFA sections of the Federal
Register notices unless those sections referenced information contained in other sections
of the notice.

SSWhen considering rules from prior years, we included all applicable rules in a given year
even if the total from that year or all years exceeded three rules. For example, for CFPB
we included six rules with initial and final regulatory flexibility analyses from 2013. For
rules issued jointly by multiple federal financial regulators in our scope, we included the
rule for each regulator that prepared an initial and final regulatory flexibility analysis. We
included such rules even if they would not otherwise have been selected using the
outlined criteria. This resulted in the inclusion of one additional rule for the Federal
Reserve (a 2013 rule issued jointly with OCC).
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|
Table 4: Rules with Initial and Final Regulatory Flexibility Analyses That GAO Reviewed, by Year of Final Rule Publication

Regulator 2016 2015 2014 2013 Total
Board of Governors of the 7 9 — 12 17
Federal Reserve System

Commodity Futures Trading 1 0 0 0 1
Commission

Consumer Financial Protection 0 1 0 6 7
Bureau

Federal Deposit Insurance 2 0 2 — 4
Corporation

Office of the Comptroller of the 0 0 0 1 1
Currency

Securities and Exchange 7 2 — — 9
Commission

Total 17 12 2 8 39
Legend: — = not applicable.

Source: GAO analysis of Federal Register publications. | GAO-18-256
This rule was included because it was a joint rule selected for another regulator.

Most of the Federal Reserve’s  Many of the Federal Reserve’s regulatory flexibility analyses lacked some

Regulatory Flexibility Analyses  required components and contained limited information and analysis. As

Differed from Other Regulators’ previously discussed, the Federal Reserve generally performed

and Many Lacked Some Key regulatory flexibility analyses for its rulemakings regardless of the rule’s

Components potential impact on small entities. The majority (11 of 17) of the Federal
Reserve’s analyses stated that the rules either did not apply to small
entities or lacked compliance requirements.®° Nevertheless, the Federal
Reserve conducted regulatory flexibility analyses in which nearly all of the
initial (14 of 17) and final analyses (15 of 17) concluded that the rule
would not have a significant economic impact on small entities, which
generally is a basis for certification. Examples included rules on capital
and liquidity requirements applicable only to large banking organizations
and rules that amended official regulatory interpretations or repealed
regulations. None of the regulatory flexibility analyses performed by other
regulators indicated that a rule did not apply to small entities or lacked
compliance requirements. For additional information, see appendix V.

More specifically, the regulatory flexibility analyses for the 11 rules that
did not apply to small entities or impose compliance requirements

80For seven rules, the initial and final analyses stated that the rule did not apply to small
entities. The initial analyses for five rules and the final analyses for seven rules indicated
that the rules had no compliance requirements.
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were minimal. The analyses did not describe or estimate compliance
costs, identify alternatives, or include other items. In the case of
alternatives, the analyses either stated that there were no alternatives
that would further minimize economic impact on small entities or
requested comments on any alternatives. The analyses did not include
some other information that could be available and relevant such as the
reasons or need for the rule.

Because the purpose of a regulatory flexibility analysis is to evaluate a
rule’s potential effects on small entities, key components of the analysis
may not be relevant or meaningful in such cases. For example, there may
be no compliance costs to estimate, alternatives to consider, necessary
professional skills to describe, or actions that could minimize impact on
small entities. With their focus largely on explaining why the rule would
not affect small entities rather than examining effects of compliance
requirements and potential alternatives to limit such effects, such cases
resemble certifications more than regulatory flexibility analyses. See
appendix V for further information on the Federal Reserve’s regulatory
flexibility analyses.

The Federal Reserve’s regulatory flexibility analyses for six rules that
might impose compliance requirements on small entities also had
limitations. Specifically, most of the analyses (both initial and final)
contained limited evaluation of the potential economic impact on small
entities and lacked other components. RFA directs agencies to provide a
quantifiable or numerical description of the effects of a proposed rule and
allows a qualitative description in lieu of a numerical evaluation in
instances when quantification is not practicable or reliable.®

Most of the analyses for rules that might impose compliance requirements
on small entities did not include a description of potential compliance
costs. Nearly all (five of six) did not quantify compliance costs in either the
initial or final analyses or explain why such assessments were not
possible. For two rules, the Federal Reserve’s assessments of economic

61See 5 U.S.C. § 607; SBA, A Guide for Government Agencies: How to Comply with the
Regulatory Flexibility Act. Office of Advocacy guidance states that section 607 of RFA
requires agencies to develop a quantitative analysis of the effects of a rule and its
alternatives using available data or, if quantification is not practicable or reliable, agencies
may provide general descriptive statements regarding the rule’s effects. The guidance
notes that the second option is a last resort if it is not practicable to complete a significant
quantitative analysis. See A Guide for Government Agencies: How to Comply with the
Regqulatory Flexibility Act.
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effects and compliance costs generally consisted of descriptive
statements on the rule’s provisions and coverage. For example, the final
analysis for a rule on margin and capital requirements for participants in
financial swap transactions stated that, among other things, all financial
end users would be subject to the variation margin requirements and
documentation requirements of the rule but that the Federal Reserve
believes such treatment is consistent with current market practice and
should not represent a significant burden on small financial end users.®?

Although containing minimal information, analyses in three of the six rules
indicated that the rules would have a largely beneficial impact for small
entities by reducing burden or offering positive economic effects. These
analyses generally lacked clear descriptions of any compliance
requirements that would apply to small entities. For example, the initial
and final analyses for a rule involving the Federal Reserve’s emergency
lending authority stated that participants at a minimum likely would be
required to pay interest on loans extended to them and to keep records,
but that the positive economic impact of receiving a loan likely would
outweigh any economic burden.® The initial analysis for another rule
stated that the projected reporting, recordkeeping, and other compliance
requirements were expected to be minimal but did not describe the
requirements or any associated costs.%

Alternatives. Few of the Federal Reserve’s initial regulatory flexibility
analyses identified alternatives to the proposed rule and some did not
explain why there were no alternatives. Although most of the rules’
analyses (10 of 17) described alternatives, all but 2 stated that there were
no alternatives that would have less economic impact on small entities. Of
the 6 rules that might impose compliance requirements on small entities,
2 included such a statement, 1 had no mention of alternatives, and
another solicited comments on any significant alternatives that would
reduce burden associated with the proposed rule. Analyses for the other
two rules described alternative approaches included in the proposed rule
to limit economic impact on small entities. For example, one of the rules

62Margin and Capital Requirements for Covered Swap Entities, 80 Fed. Reg. 74840 (Nov.
30, 2015).

83Extensions of Credit by Federal Reserve Banks, 79 Fed. Reg. 615 (Jan. 6, 2014); and
Extensions of Credit by Federal Reserve Banks, 80 Fed. Reg. 78959 (Dec. 18, 2015).

64Regulatory Capital Rules: Regulatory Capital, Proposed Rule Demonstrating Application

of Common Equity Tier 1 Capital Qualification Criteria; Regulation Q, 79 Fed. Reg. 75759
(Dec. 19, 2014).
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Other Regulators’ Regulatory
Flexibility Analyses Generally
Included Most Required
Components but Some
Analyses Had Weaknesses

incorporated an applicability threshold for certain compliance
requirements and the other exempted small entities from some of the
rule’s provisions and applied a longer transition period.

Other Components. Several of the final regulatory flexibility analyses
also lacked other RFA-required components. In particular, only three of
the six rules described steps taken to minimize economic impact on small
entities and reasons for selecting the alternative adopted in the final rule.
The other three rules did not include either component. The reasons cited
for selecting the approach in the final rule generally reflected the actions
taken by the agency to mitigate the rule’s economic impact on small
entities.

For the other financial regulators (FDIC, CFPB, CFTC, OCC, and SEC),
most of the regulatory flexibility analyses we reviewed included the
components required by RFA, but the extent of the analyses varied
among regulators, with some lacking required information or having other
limitations.®®

For the majority (three of four) of FDIC’s analyses, the agency indicated
that the rules were not subject to RFA but that it voluntarily undertook the
analyses to help solicit public comments on the rules’ effects on small
entities.®® For these three rules, FDIC’s analyses described and quantified
each of the rule’s compliance costs and concluded that each rule would
not have a significant economic impact on small entities, but other
components were missing.®” For example, these rules’ analyses focused
on illustrating how the rule would not have an economic impact on small

65see appendix VI for information on other financial regulators’ regulatory flexibility
analyses.

6The rules related to the rates imposed on insured depository institutions for deposit
insurance and the system for measuring risk and determining assessment rates. RFA’s
definition of a rule does not include rules of particular applicability to rates, corporate or
financial structures, or practices relating to such rates or structures. See 5 U.S.C. §
601(2).

57EDIC staff said that FDIC effectively certified the three rules and that it voluntarily
undertook to analyze the rules in conformance with RFA to solicit comments. The RFA
sections for each of the rules indicated that FDIC was performing a regulatory flexibility
analysis in the proposed and final rules. In one rule, FDIC concluded the rule would not
have a significant economic impact on a substantial number of small entities and so
certified. The other two rules had similar conclusions but did not mention certification.
According to our methodology, we selected and reviewed these rules because they had
initial and final regulatory flexibility analyses regardless of whether the analyses were
required or performed voluntarily.
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entities and did not include other required components including a
description and assessment of regulatory alternatives. The initial and final
analyses for each of the rules were nearly identical and did not include
statements about alternatives, any issues raised in public comments, or
steps to minimize impact on small entities, among other missing
components.®® In that regard, FDIC’s analyses for these rules—similar to
many of the Federal Reserve’s analyses—resembled a certification. The
regulatory flexibility analyses for the fourth FDIC rule that we reviewed
included all required components.®°

CFPB's regulatory flexibility analyses generally included all required
components. However, for three of the seven rules neither the initial nor
final analyses estimated compliance costs for small entities. In some
cases, the analyses stated that costs likely would be minimal or described
difficulties in estimating costs such as a lack of information about the
current practices of subject entities. Of the analyses that included cost
estimates, several did not quantify all identified costs or explain why such
estimates were not available. Unlike other regulators we reviewed, CFPB
is required to seek input from small entities during the rulemaking process
(through Small Business Review Panels) when proposed rules are
expected to have a significant economic impact on a substantial number
of small entities.”® CFPB'’s regulatory flexibility analyses often
incorporated information received from these panels in its assessment of

68According to FDIC staff, FDIC addresses many RFA requirements—such as the
purpose, policy objectives, and legal basis for rulemakings—throughout the Federal
Register notice. We did not examine agencies’ regulatory analyses outside of RFA
requirements such as analysis related to the Paperwork Reduction Act or economic
analysis published elsewhere in the preamble. Because RFA requires agencies to include
the initial and final regulatory flexibility analyses—or summaries of the analyses—in the
Federal Register notice, our reviews focused on the RFA sections of proposed and final
rules unless those sections referenced information contained in other sections of the
notice. However, some rules may have included other assessments of compliance costs
or alternatives in different sections of the rule or as part of complying with other regulatory
analysis requirements.

59For further information on FDIC'’s regulatory flexibility analyses, see appendix VII.

"The Dodd-Frank Act amended RFA by requiring CFPB to convene Small Business
Review Panels when proposed rules are expected to have a significant economic impact
on a substantial number of small entities. See Pub. L. No. 111-203, § 1100G(b), 124 Stat.
1376, 2112 (2010) (codified at 5 U.S.C. § 609(d)). CFPB conducts the panels to seek
direct input from small entities whose business would be affected by CFPB rulemaking.
The panel requirement applies to CFPB, the Environmental Protection Agency, and the
Occupational Safety and Health Administration. See 5 U.S.C. § 609(d).
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potential economic effects and regulatory alternatives.”" For example,
several analyses that estimated compliance costs relied on information
from small entities that participated in the panel process as well as data
from other sources. The description of regulatory alternatives often
reflected comments received from small-entity representatives. Although
each of CFPB’s initial analyses described alternatives, in some cases, it
was not clear whether CFPB had identified alternatives of its own."?

CFTC performed initial and final analyses for one rule during the period
we reviewed and the analyses had limited evaluation of potential effects
on small entities.”® The analyses did not estimate the number of affected
entities or compliance costs, but indicated that the rule’s compliance
requirements would be minimal while concluding the rule likely would
have a beneficial impact on small entities. The discussion of compliance
requirements in the final analysis stated only that the rule would relieve
affected entities from certain compliance requirements, although the initial
analysis stated that the proposed rule would impose a new requirement
on certain entities—which could include small entities—to annually
provide CFTC with a notice about certain trading activity. In other sections
of the final rule, CFTC discussed its decision to address concerns raised
in public comments by not adopting the notice requirement.”

OCC also had one rule with initial and final regulatory flexibility analyses,
and it included nearly all required components. The rule revised capital
requirements for banking organizations and was issued jointly with the
Federal Reserve.” The initial analysis described multiple alternative
approaches that it stated were included in the proposed rule to
incorporate flexibility and reduce burden for small entities. However, other

"The panels solicit input from small entities on a draft proposal of a rule and report this
input as well as their findings in a panel report that is publicly released in conjunction with
publication of the proposed rule.

"2For more information on CFPB'’s regulatory flexibility analyses, see appendix VIII.
"3For more information on CFTC's regulatory flexibility analyses, see appendix IX.
"4Trade Options, 81 Fed. Reg. 14966 (Mar. 21, 2016).

">The final rule consolidated three proposed rules published jointly by OCC, the Federal
Reserve, and FDIC. FDIC separately issued its own final rule. Regulatory Capital Rules:
Regulatory Capital, Implementation of Basel Ill, Capital Adequacy, Transition Provisions,
Prompt Corrective Action, Standardized Approach for Risk-weighted Assets, Market

Discipline and Disclosure Requirements, Advanced Approaches Risk-Based Capital Rule,
and Market Risk Capital Rule, 78 Fed. Reg. 62018 (Oct. 11, 2013).
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than listing the alternatives and requesting comment, the analysis does
not discuss or evaluate how the options minimize economic impact on
small entities. The regulatory flexibility analysis in the final rule notes that
the Small Business Administration’s Chief Counsel for Advocacy
submitted a comment letter in which it encouraged the agencies to
provide more detailed discussion of the alternatives and the potential
burden reductions associated with them.”®

SEC'’s regulatory flexibility analyses also included most components, but
some rules’ assessment of compliance costs and alternatives had
limitations.”” Specifically, although all of the rules described compliance
requirements, some did not describe (four of nine) or estimate (five of
nine) the costs they might impose on subject entities. For example, in
December 2015, SEC published a proposed rule requiring resource
extraction issuers to disclose certain payments.”® The proposed rule’s
initial regulatory flexibility analysis described requirements for the
disclosures. However, the regulatory flexibility analysis did not discuss or
evaluate potential compliance costs and concluded with statements on
alternatives and a request for comments.

Many of the SEC rules we reviewed focused on reasons why alternatives
were not appropriate and did not discuss specific options for minimizing
economic impact on small entities.” As part of describing any significant
alternatives to the proposed rule which accomplish statutory objectives
while minimizing any significant economic impact on small entities, RFA
requires that initial regulatory flexibility analyses discuss alternatives such
as

"8For more information on OCC's regulatory flexibility analyses, see appendix X.

77According to SEC staff, some rules included relevant information—such as analysis of
compliance costs—in other parts of the Federal Register notice. As previously discussed,
we did not examine agencies’ regulatory analysis outside of RFA requirements such as
analysis related to the Paperwork Reduction Act or economic analysis published
elsewhere in the preamble. Because RFA requires agencies to include the initial and final
regulatory flexibility analyses—or summaries of the analyses—in the Federal Register
notice, we focused on the RFA sections of proposed and final rules unless those sections
referenced information contained in other sections of the notice. However, some rules
may have included other assessments of compliance costs or alternatives in different
sections of the rule or as part of complying with other regulatory analysis requirements.

"®Djsclosure of Payments by Resource Extraction Issuers, 80 Fed. Reg. 80058 (Dec. 23,
2015).

"®For more information on SEC’s regulatory flexibility analyses, see appendix XI.
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« the establishment of differing compliance or reporting requirements or
timetables that take into account the resources available to small
entities;

« the clarification, consolidation, or simplification of compliance and
reporting requirements under the rule for such small entities;

« the use of performance rather than design standards; and

« an exemption from coverage of the rule, or any part thereof, for such
small entities.®

For five of the nine rules, the initial analysis discussed the general types
of alternatives listed in RFA but did not describe specific options for
implementing them in the proposed rule. For example, the initial
regulatory flexibility analyses did not identify how compliance or reporting
requirements might be altered for small entities or in what ways
requirements could be simplified. One of the rules involved changes to
SEC'’s requirements for the reporting and disclosure of information by
registered investment companies.®' The initial analysis stated that the
agency had considered (1) establishing different reporting requirements
or frequency to account for resources available to small entities, (2) using
performance rather than design standards, and (3) exempting small
entities from all or part of the proposal. However, the analysis lacked
details about what different reporting requirements, frequencies,
performance standards, or partial exemptions it considered for small
entities.

In addition, for seven of the rules—including the five rules considering
only the general alternative types—the discussion was limited to
describing the reasons why regulatory alternatives were not appropriate.
The reasons cited typically included that the different regulatory
approaches would not be consistent with the agency’s goals or statutory
objectives. For example, the analysis for SEC’s rule on reporting and
disclosure by registered investment companies concluded that the
agency believed that establishing different reporting requirements or
frequency for small entities would not be consistent with SEC’s goal of
industry oversight and investor protection. However, for this and the other
proposed rules, the analyses generally did not examine the extent to
which the considered alternatives could limit the rule’s economic impact
on small entities. In another case, a rule’s final analysis stated that one

805 y.s.C. § 603(c).

8"Investment Company Reporting Modernization, 80 Fed. Reg. 33590 (June 12, 2015).
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Many Analyses Did Not
Disclose Information Sources
or Methodology

public commenter raised concerns that the initial analysis did not identify
significant alternatives, including that it only considered alternatives
related to exempting small business from the proposed rules. Several of
the commenters suggested additional alternatives for reducing burden.®
The lack of specific details about potential alternatives may limit the
usefulness of public comments on SEC’s regulatory flexibility analyses
and its ability to identify alternatives that could reduce economic impacts
on small entities while achieving a rule’s objectives.

Most regulators (five of six) did not disclose the data sources or
methodologies used for estimating the number of subject small entities or
compliance costs for the regulatory flexibility analyses we reviewed. OMB
guidance on regulatory analysis—regulatory agencies’ anticipation and
evaluation of the likely consequences of rules—states that agencies
should clearly set out the basic assumptions, methods, and data
underlying the analysis and discuss the uncertainties associated with the
estimates.® While independent regulatory agencies, such as those in our
review, are not required to follow the OMB guidance, it provides a strong
set of analytical practices relevant to agency rulemakings that serves as
best practices for all agencies. Many initial analyses (11 of 23) and final
analyses (11 of 24) that estimated the number of subject small entities did
not describe the data source used for the estimate.* Each of the
regulators except for CFPB (which included data sources) and CFTC
(whose only rule did not include an estimate) had at least one rule that did
not disclose the data source for the estimate of subject small entities.

Furthermore, many analyses that estimated a rule’s compliance costs (5
of 12 initial and 5 of 14 final) did not describe the information sources
used to calculate the projections. The analyses for several additional

rules included data sources for some but not all cost estimates. Except for
CFPB, each of the regulators that estimated compliance costs had at
least one rule that lacked information on data sources for some
estimates. For example, the regulatory flexibility analyses for a joint OCC
and Federal Reserve rule discussed how the agencies estimated costs of
implementing new capital requirements but did not disclose the data
sources or methodology used to calculate the costs of creditworthiness

82Crowdfunding, 80 Fed. Reg. 71388 (Nov. 16, 2015).
830ffice of Management and Budget, Circular A-4.

84The totals do not include analyses that indicated the rule did not apply to small entities.
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measurement activities.?® A lack of information necessary to understand
how an agency evaluated a rule’s economic impact on small entities may
limit the extent to which the public and other interested parties can
meaningfully comment on the analyses.

Few Rules Found to Have
a Significant Impact and
Many Described Changes
to Reduce Burden

Although a regulatory flexibility analysis is required only for rules that may
have a significant economic impact on a substantial number of small
entities, few final analyses concluded that the rules would have such an
impact. Specifically, the final analysis for only 4 of 39 rules that we
reviewed stated that the rule likely would have a significant economic
impact. Final analyses for the majority of rules (20 of 39) concluded there
would be no significant impact and the remainder did not have a clear
conclusion. The Federal Reserve accounted for 15 of those 20 analyses.
As discussed previously, nearly all of the Federal Reserve’s regulatory
flexibility analyses concluded a rule would not have a significant impact
on small entities.

About half of the regulatory flexibility analyses we reviewed (18 of 39)
described changes to the proposed rule to limit economic impact on small
entities and most were by regulators other than the Federal Reserve.
Several rules (12 of 39) described changes attributable to comments on
the regulatory flexibility analyses. Specifically, for regulators other than
the Federal Reserve, the final analyses for about half of the rules (11 of
22) noted receiving public comments on the initial analysis and nearly all
of those described changes resulting from the comments. A smaller
number of rules described changes related to comments on the initial
analysis received from the Office of Advocacy.

Some rules also described other changes to the proposed rule, including
changes in response to general public comments and the adoption of
alternatives. For rules that identified alternatives to a proposed rule in the
initial analysis, about half of the final analyses (10 of 21) described
reasons for rejecting all the alternatives. An additional 2 rules noted
reasons for rejecting some of the alternatives. For further information on
the results of regulators’ regulatory flexibility analyses, see appendix XII.

85Regula’tory Capital Rules: Regulatory Capital, Implementation of Basel Ill, Capital
Adequacy, Transition Provisions, Prompt Corrective Action, Standardized Approach for
Risk-weighted Assets, Market Discipline and Disclosure Requirements, Advanced
Approaches Risk-Based Capital Rule, and Market Risk Capital Rule, 78 Fed. Reg. 62018
(Oct. 11, 2013).
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Regulators described taking various steps to minimize impact on small
entities, although they did not all result from changes to the proposed rule
and were not all clearly attributable to the agency’s consideration of
alternatives. For example, some analyses described provisions that had
been included as part of the proposed rule. For rules that disclosed
actions to minimize effects on small entities, most regulators noted
multiple actions that included

« reducing compliance requirements such as for reporting and
disclosure,

« exempting small entities from certain requirements,

« increasing applicability or exemption thresholds,

« providing for flexibility in meeting compliance requirements,

« clarifying and simplifying compliance requirements,

« not adopting certain provisions of the proposed rule, and

« providing for delayed or gradual implementation of compliance
requirements.

Although some actions were specific to small entities, many applied more
broadly, such as to all subject firms.

Most Regulators Lacked
Documentation of
Regulatory Flexibility
Analysis and Certifications
for Most Rules

For most rules we reviewed, regulators (five of six) were unable to
provide documentation supporting their regulatory flexibility analyses or
certification decisions, although the extent of documentation varied by
regulator (see table 5). We requested supporting documentation for the
39 rules we reviewed for which the agency performed initial and final
regulatory flexibility analyses and the 66 rules for which the agency made
a certification determination.
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Table 5: Documentation Supporting Financial Regulators’ Regulatory Flexibility Analyses and Certifications, 2013-2016

Rules with
documentation

Total
rules reviewed

Type of
documentation

Board of Governors of the
Federal Reserve System

Certifications 0 1 —

Initial or final analyses 4 17 Emails, draft statements, and data file on affected
entities.

Commodity Futures

Trading Commission

Certifications 0 15 —

Initial or final analyses 0 1 —

Consumer Financial

Protection Bureau

Certifications 11 1 Decision memorandums. Some included supporting
economic analysis.

Initial or final analyses 5 7 Reports summarizing results of Small Business
Review Panels.

Federal Deposit Insurance

Corporation

Certifications 7¢ 18 Data output files on the effects on small entities.

Initial or final analyses 3 4 Data queries and output files on the effects on small
entities.

Office of the Comptroller

of the Currency

Certifications 9 9 Economic impact assessment memorandums and
email.

Initial or final analyses 1 1 Economic impact assessment memorandum.
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Rules with Total Type of

documentation rules reviewed documentation

Securities and Exchange

Commission

Certifications 3P 12 Memorandum with statistics on affected entities.
Emails on the number of affected entities.

Initial or final analyses 5 9 Emails and data files on the number of affected
entities.

Total

Certifications 30 66 Formal documentation — 21. Informal documentation —
9.

Initial or final analyses 18 39 Formal documentation — 6. Informal documentation —
12.

Legend: — = not applicable.

Source: GAO analysis of agency documentation. | GAO-18-256

Notes: The table presents information on regulators’ supporting documentation provided by agency
staff for rules we reviewed that had initial and final regulatory flexibility analyses or certification
determinations. Rules with certifications were published in 2015 and 2016. Rules with regulatory
flexibility analyses were published in 2013-2016, depending on the regulator.

®Federal Deposit Insurance Corporation staff also provided email responses for two rules that
summarized the analysis performed by the agency at the time of the rulemakings. In addition, staff
indicated that some rules either explicitly exempted small entities or were administrative in nature and
had no substantive impact on small entities.

®For an additional eight rules, Securities and Exchange Commission (SEC) staff provided reports and
information from other entities including from other financial regulators’ websites. The reports and
information did not include SEC documentation or descriptions of when or how they were used to
support SEC regulatory flexibility analyses or certification determinations.

Staff from two regulators—CFPB and OCC—provided documentation for
all or nearly all of the rules we reviewed. Many of these documents were
formal analysis or decision memorandums on assessing a rule’s potential
economic impact on small entities. For CFPB rules that had regulatory
flexibility analyses, documentation included RFA-required reports
summarizing the results of Small Business Review Panels.® Staff from
the other regulators produced documentation for fewer or no rules and
the documents they provided were largely limited and informal. For
example, other than for CFPB and OCC, RFA-related documentation
generally consisted of emails between agency staff and data queries and
output files on the number of affected entities and potential economic
effects.

86as previously noted, the Dodd-Frank Act amended RFA to require CFPB to convene
Small Business Review Panels when proposed rules are expected to have a significant
economic impact on a substantial number of small entities. RFA requires the review panel
to issue a report on its findings and comments received from small-entity representatives.
See 5 U.S.C. § 609(b)(5).
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Regulatory Guidance
Generally Does Not
Include Policies or
Procedures for
Ensuring Consistent
and Complete RFA
Analyses

OMB guidance on regulatory analysis states that agencies should
prepare documentation of their economic analysis so that a qualified third
party reading the analysis can understand the basic elements and the
way in which the agency developed its estimates. The guidance also
states that agencies are expected to document all the alternatives
considered as part of their regulatory analysis and which alternatives
were selected for emphasis in the main analysis. As previously
discussed, independent regulatory agencies are not required to follow the
OMB guidance, but it provides a strong set of analytical practices relevant
to agency rulemakings. A lack of documentation of the analysis
supporting regulators’ RFA implementation limits transparency and
accountability.

Most of the Regulators
Have Established General
Guidance for Complying
with RFA Requirements

Most regulators (five of six) have established written guidelines that
restate the statutory requirements for certification and for preparing the
regulatory flexibility analyses and provide some additional guidance for
staff conducting the analyses, as shown in table 6. However, they
generally have not developed comprehensive policies and procedures to
assist staff in complying with RFA, which may contribute to the
weaknesses we identified in some certifications and regulatory flexibility
analyses.

Page 43 GAO-18-256 Financial Services Regulations



|
Table 6: Summary of Regulators’ Regulatory Flexibility Act (RFA) Guidance

Regulator

Formal written

guidance®

Restates RFA
requirements

Incorporates SBA

guidance

Description

Board of Governors of the
Federal Reserve System

v

v

v

Handbook on RFA and small-
entity compliance guides.®

Contains organizational
information on staff responsible
for RFA analyses and agency
policy on certifications.

Commodity Futures
Trading Commission

No formal policies, procedures,
or guidance for implementing
RFA.

Consumer Financial
Protection Bureau

Guide on regulatory analysis
that includes section on RFA.

Contains organizational
information on staff responsible
for RFA analyses and additional
guidance, including on
incorporating different
regulatory analyses into RFA
and considerations for
measuring economic impact.

Federal Deposit Insurance
Corporation

Guide on rule development that
includes a section and appendix
on RFA.

Contains additional guidance,
including considerations for
determining whether RFA
analyses are required.

Office of the Comptroller of
the Currency

Guide on rulemaking
procedures that includes a
section and appendix on RFA.

Contains organizational
information on completing RFA
analyses, including a
rulemaking checklist.
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Formal written Restates RFA Incorporates SBA

Regulator guidance®

requirements guidanceb Description

Securities and Exchange
Commission

¢« Rulemaking handbook that
includes section on RFA.

«  Two division-specific
rulemaking manuals with
v xd sections on RFA.

« Contain organizational
information on seeking approval
for RFA analyses and
coordinating with other
divisions.

Legend: SBA = Small Business Administration’s Office of Advocacy; v = yes; X = no; — = not applicable.

Source: GAO analysis of agency documents. | GAO-18-256

®Formal written guidance does not include documents in draft form or emails.

®Small Business Administration, Office of Advocacy, A Guide for Government Agencies: How to
Comply with the Regulatory Flexibility Act (May 2012). The Office of Advocacy updated its guidance
in August 2017 during the course of our review.

°Information reflects the Board of Governors of the Federal Reserve System’s November 2017 RFA
handbook rather than the previous informal staff resource.

“The Securities and Exchange Commission’s (SEC) guidelines included some SBA-recommended
practices. However, they were not from SBA’s guide on RFA compliance because SEC’s guidance
document was developed more than 10 years before SBA published its RFA compliance guide in
2012. In addition, one of SEC’s two division-specific RFA policy documents included
recommendations from SBA’s compliance guide.

The guidelines for FDIC, OCC, CFPB, and SEC discuss regulatory
flexibility analyses as part of their general rulemaking guidance for staff.
At a minimum, each of these regulators’ guidance describes the statutory
requirements under RFA for certifications and for preparing the initial and
final analyses, and, for CFPB, agency-specific RFA requirements.®’
These four agencies also provide some additional information intended to
be useful in complying with RFA requirements, such as excerpts from the
Office of Advocacy’s RFA compliance guide. For example, some of the
incorporated Office of Advocacy guidance covers considerations for
determining whether a rule would have a significant economic impact on
a substantial number of small entities. In addition, some regulators’ RFA
guidelines include organizational information for coordinating with certain
agency departments (such as offices responsible for economic analysis
or legal review) and identifying staff responsible for completing RFA
analyses.

871 addition to the Small Business Review Panel requirements, the Dodd-Frank Act
amended RFA to require CFPB to assess any projected increase in the cost of credit for
small entities, including describing alternatives and the steps taken to minimize any such
increase. See 5 U.S.C. § 603(d)(1)(B) and § 604(a)(6).
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Until recently, CFTC and the Federal Reserve had not established any
policies, procedures, or guidance for conducting regulatory flexibility
analyses, except for a policy statement CFTC issued in 1982 that defines
small entities and an informal Federal Reserve document listing RFA
requirements. Since we started our review, CFTC announced a working
group intended to enhance compliance with RFA. According to CFTC
staff, the group began its work in April 2017 with a focus on updating
CFTC’s small-entity definitions. Staff said that the group’s next task would
be to formulate RFA policies and procedures with a goal of adopting them
in spring 2018. Also during the course of our review, the Federal Reserve
finalized a handbook covering guidelines and policies for RFA and small-
entity compliance guides that it provided to us in November 2017.88
Previously, the Federal Reserve’s RFA guidance consisted of an informal
resource document identifying RFA requirements that it made available to
rulemaking staff.

Regulators’ RFA Guidance
Does Not Include Policies
or Procedures for Helping
Ensure Consistent and
Complete RFA Analyses

While the financial regulators’ guidance discusses RFA requirements for
regulatory flexibility analyses and includes some information on how to
approach these analyses, it generally does not address how each agency
helps ensure that its rulemakings consistently and completely comply with
RFA requirements. Federal internal control standards state the
importance for agency management to establish through policies and
procedures the actions needed to achieve objectives.®® In addition,
Executive Order 13272 required agencies to establish policies and
procedures to promote compliance with RFA.*° While this executive order
is not binding on independent regulatory agencies, it represents a best
practice for rulemaking.

We found that the regulators’ guidance lacks specific details on the
procedures by which the agency expects rulemaking staff to implement
RFA requirements. Other than restating RFA requirements and identifying
organizational responsibilities, regulators’ guidance documents largely

88\\e evaluated the Federal Reserve's RFA guidance using the November 2017
document. Before November 2017, Federal Reserve staff indicated that the Federal
Reserve had no formal, written policies and procedures for implementing RFA
requirements.

89GAO, Standards for Internal Control in the Federal Government, GAO-14-704G
(Washington, D.C.: September 2014).

90Exec. Order No. 13272, Proper Consideration of Small Entities in Agency Rulemaking,
67 Fed. Reg. 53461 (Aug. 16, 2002).

Page 46 GAO-18-256 Financial Services Regulations


http://www.gao.gov/products/GAO-14-704G
http://www.gao.gov/products/GAO-14-704G

are limited to offering suggestions for rulemaking staff to consider while
preparing RFA sections of the rule. For example, in many cases, the
guidance documents include recommendations and excerpts from the
Office of Advocacy’s RFA compliance manual such as factors to consider
about what constitutes a significant economic impact and a substantial
number of small entities.®' In another case, guidance suggests staff refer
to RFA statements included in previously issued rules to use as
examples. In addition, some guidance documents described agency
policies on certain RFA elements. For example, one regulator’s guidance
states a preference for completing an initial regulatory flexibility analysis,
rather than making a certification determination. Yet, while these types of
guidance may be instructive and allow for necessary flexibility, they do
not represent specific and comprehensive procedures for implementing
RFA requirements.

As illustrated in table 7, the extent to which regulators’ guidance includes
policies and procedures varies but generally does not include policies or
procedures for

« identifying definitions or criteria for assessing whether a rule will have
a significant economic impact on a substantial number of small
entities;

« evaluating a rule’s potential economic impact on small entities,
including compliance costs and broad effects such as cumulative
effects, competitive advantage, and disproportionality;

« identifying and assessing regulatory alternatives that could minimize
impact on small entities while accomplishing statutory objectives;

« disclosing analytical methodology and data sources; and

« creating and maintaining documentation that supports analytical
findings.

91Examples of such factors from one regulator’s guidance include evaluating significance
relative to the size of the business, the size of competitors’ businesses, and the impact on
larger competitors, and using the broadest category of small entities when reviewing
regulations.
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Table 7: Extent of Regulators’ Formal Guidance and Procedures for Key Elements of Regulatory Flexibility Act Analyses

“Significant economic

Evaluation of

impact” and potential economic Disclosure of Creating and

“substantial number” impact and methodology and maintaining
Agency criteria alternatives® sources documentation
Board of Governors of the 0 © P) 1o
Federal Reserve System
Consumer Financial Protection 0 © PY Py
Bureau
Commodity Futures Trading 0 0 o o
Commission
Federal Deposit Insurance © © © o
Corporation
Office of the Comptroller of the 0 ) P) Py
Currency
Securities and Exchange 0 P) P P

Commission

Legend:

e The agency had procedures for the element.

© The agency had formal guidance for the element but not specific procedures.
o The agency had no guidance or procedures for the element.

Source: GAO analysis of agency documents. | GAO-18-256

Notes: Formal guidance does not include documents in draft form, emails, or rule-specific
workpapers. We use guidance to refer to information intended to be useful in complying with RFA
requirements and to suggestions for consideration by rulemaking staff. We use procedures to refer to
specific details on the processes by which the agency expects rulemaking staff to implement RFA
requirements.

®This category includes assessment of compliance costs and consideration of a rule’s broad
economic impacts such as cumulative effects, competitive advantage, and disproportionality.

®These regulators’ guidance included procedures for documenting economic analysis but did not
mention documentation for other elements such as the consideration and assessment of alternatives.

Some regulators’ guidance, including CFPB and OCC, includes policies
and procedures for certain elements—such as disclosing methodology
and sources—but not for others, such as defining what constitutes
significant economic impact or a substantial number of small entities.
FDIC’s rule development guide includes guidance for certification
determinations (largely from Office of Advocacy’s compliance guide) but
not for initial and final regulatory flexibility analyses for which the guide
restates RFA requirements. SEC’s handbook describes some policies
and procedures on alternatives but it focuses on having RFA statements
acknowledge consideration of each RFA alternative type even if
unsuitable. It also includes some policies and procedures for assessing
economic impact. However, the handbook was last revised in 1999, so it
does not incorporate recommendations from the Office of Advocacy’s
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compliance guide, and two SEC divisions have developed their own
manuals, which generally restate RFA requirements.

As previously described, we found inconsistencies and weaknesses in
financial regulators’ certifications and regulatory flexibility analyses that
we reviewed, including for the key elements discussed in this section. The
shortcomings are attributable in part to the regulators’ lack of
comprehensive policies and procedures for RFA requirements. Our prior
work on RFA implementation by federal agencies found that uncertainties
about RFA’s requirements and varying interpretations of those
requirements by federal agencies limited the act’s application and
effectiveness.®? However, the Office of Advocacy subsequently published
guidance on complying with RFA requirements that includes information
to help agencies interpret and implement RFA requirements. Such
guidance could help regulators develop comprehensive and specific
policies and procedures. Without such policies and procedures,
regulators’ ability to consistently and effectively meet RFA objectives may
be limited.

922GA0, Regulatory Flexibility Act: Congress Should Revisit and Clarify Elements of the
Act to Improve lts Effectiveness, GAO-06-998T (Washington, D.C.: July 20, 2006);
Regulatory Flexibility Act: Clarification of Key Terms Still Needed, GAO-02-491T
(Washington, D.C.: Mar. 6, 2002); Regulatory Flexibility Act: Key Terms Still Need to Be
Clarified, GAO-01-669T (Washington, D.C.: Apr. 24, 2001); Regulatory Flexibility Act:
Agencies' Interpretations of Review Requirements Vary, GAO/GGD-99-55 (Washington,
D.C.: Apr. 2, 1999); Regulatory Flexibility Act. Status of Agencies' Compliance,
GAO/GGD-94-105 (Washington, D.C.: Apr. 27, 1994); and Regulatory Flexibility Act:
Inherent Weaknesses May Limit Its Usefulness for Small Governments, GAO/HRD-91-16
(Washington, D.C.: Jan. 11, 1991).
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Financial Regulators
Varied in Their
Approach to RFA-
Required
Retrospective
Reviews

Federal Banking
Regulators Relied on
Other Retrospective
Reviews to Meet RFA
Section 610 Requirements

As previously discussed, section 610 of RFA requires agencies to review,
within 10 years of adoption, those rules assessed as having a significant
economic impact on a substantial number of small entities to determine if
they should be continued without change, amended, or rescinded to
minimize any significant economic impact on small entities. During the
last 10 years, the three federal banking regulators (Federal Reserve,
FDIC, and OCC) used other retrospective reviews that they said fulfilled
RFA requirements. Specifically, the banking regulators said that the
retrospective reviews required under the Economic Growth and
Regulatory Paperwork Reduction Act of 1996 (EGRPRA) also satisfied
RFA section 610 requirements. EGRPRA requires the federal banking
regulators to identify outdated or otherwise unnecessary regulatory
requirements imposed on insured depository institutions every 10 years.®

We compared EGRPRA requirements for retrospective reviews to those
of section 610 and found they do not fully align (see table 8). For
example, the EGRPRA review process relies on public comments to
identify rules that may be outdated, unnecessary, or unduly burdensome.
The comments are solicited through public notices in the Federal Register
and through public outreach meetings held across the country. In
contrast, public comments are only one component of section 610
reviews. Following a public notice and comment period, section 610
requires agencies to evaluate rules found to have a significant economic
impact on a substantial number of small entities to identify opportunities
to reduce unnecessary burden. The section 610 reviews are to consider

$12U.s.C. § 3311(a). Regulators conducted two retrospective reviews under EGRPRA
since the law took effect: the first in 2007 and the second in 2017. See Joint Report to
Congress, July 31, 2007; Economic Growth and Regulatory Paperwork Reduction Act, 72
Fed. Reg. 62036 (Nov. 1, 2007); and Joint Report to Congress: Economic Growth and
Regulatory Paperwork Reduction Act, 82 Fed. Reg. 15900 (Mar. 30, 2017).

Page 50 GAO-18-256 Financial Services Regulations



five specific factors, such as the degree to which technology and
economic conditions have changed in the area affected by the rule.
Section 610 reviews focus specifically on reducing unnecessary
regulatory burden on small entities; EGRPRA reviews focus more broadly
on reducing regulatory burden on all insured depository institutions.

|
Table 8: Comparison of the Regulatory Flexibility Act (RFA) Section 610 and the Economic Growth and Regulatory Paperwork

Reduction Act (EGRPRA)

RFA Section 610

EGRPRA

Purpose To determine whether rules should be continued To identify outdated, unnecessary, or unduly
without change or amended or rescinded, burdensome regulatory requirements imposed on
consistent with the objectives of applicable insured depository institutions.
statutes, to minimize any significant economic
impact of the rules on a substantial number of
small entities.

Scope Rules that have or will have a significant economic All federal banking agency regulations.
impact on a substantial number of small entities.

Frequency Within 10 years of final rule publication. At least every 10 years.

Evaluation factors to be
considered

Agency identifies burden reduction opportunities by
assessing the

1. continued need for the rule;

2. nature of complaints or comments received
concerning the rule from the public;

3. complexity of the rule;

4. extent to which the rule overlaps, duplicates,
or conflicts with other federal rules, and, to the
extent feasible, with state and local
governmental rules; and

5. length of time since the rule has been
evaluated or the degree to which technology,
economic conditions, or other factors have
changed in the area affected by the rule.

Agency identifies and assesses public comments
on areas of regulations that are

1. outdated;
2. unnecessary; and
3. unduly burdensome.

Public notice requirements

« Annually, each agency must publish in the
Federal Register a list of the rules that have a
significant economic impact on a substantial
number of small entities and that are to be
reviewed pursuant to section 610 during the
succeeding 12 months.

« Atregular intervals, provide notice and solicit
public comment on a particular category or
categories of regulations.

o Publish in the Federal Register a summary of
the comments received under this section,
identifying significant issues raised and
providing comment on such issues.

Source: GAO. | GAO-18-256
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We reviewed the 2007 and 2017 EGRPRA reports, along with their
preceding Federal Register notices, and found that the regulators
solicited comment from the public on the burden of regulations on
community banks and other smaller, insured depository institutions.
However, we found that the final reports primarily focus on the issues
identified through public comments and generally did not include
independent agency consideration of the impact of regulations on small
entities, as required by section 610.

The public notice requirements for RFA section 610 and EGRPRA also
differed. RFA requires agencies to publish in the Federal Register a list of
the rules that have a significant economic impact on a substantial number
of small entities and that are to be reviewed pursuant to section 610
during the upcoming year. This list must include a brief description of
each rule and the need for and legal basis of each rule. The notices alert
the public to specific rules that may affect small entities and request
public comment on these rules. EGRPRA public notice requirements do
not require agencies to specifically identify rules that have an impact on
small entities. Rather, agencies must at regular intervals provide notice
and solicit public comment on a particular category or categories of rules
(such as consumer protection, safety and soundness) governing all
insured depository institutions. The notices request commenters to
identify areas of the regulations that are outdated, unnecessary, or unduly
burdensome. Our searches of the Federal Register turned up no notices
of section 610 reviews posted by the regulators in the last 10 years.

In its RFA guide, the Small Business Administration’s Office of Advocacy
stated that agencies may satisfy section 610 requirements through other
retrospective reviews if these other reviews meet the criteria of section
610.°* To obtain credit for a section 610 review through another review
process, the Office of Advocacy recommends that agencies adequately
communicate with stakeholders and the Office of Advocacy. According to
an official from the Office of Advocacy, the office has not yet made a
determination on whether the EGRPRA review process satisfies the
requirements of section 610. Although the agencies stated that they fulfill

94The Office of Advocacy stated in its RFA guide that rules evaluated pursuant to
Executive Order 13563 could qualify as section 610 reviews if they otherwise meet the
criteria for section 610 reviews. Executive Order 13563 generally seeks to improve
regulation and regulatory review by, among other things, establishing general principles of
regulation as well as guidelines for retrospective analyses of existing rules. See Exec.
Order No. 13563, Improving Regulation and Regulatory Review, 76 Fed. Reg. 3821 (Jan.
21, 2011).
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RFA requirements through EGRPRA, without confirming this with the
Office of Advocacy, it is possible that they are not meeting the RFA
section 610 requirements and therefore may not be achieving the small-
entity burden reduction that the statute seeks to ensure. We found that
the regulators lack policies and procedures for how to conduct section
610 reviews or provide rationale for meeting the section 610 review
requirements through other retrospective review processes.®

SEC Conducted RFA
Section 610 Reviews, but
the Reviews Were Late
and Not Fully Consistent
with RFA Requirements or
Office of Advocacy
Guidance

Our review of SEC’s section 610 reviews found that they were conducted
late and were not fully consistent with RFA requirements or the Office of
Advocacy’s guidance for such reviews. Although SEC staff have a
process for tracking which rules are due for section 610 reviews, SEC
conducted all but one of its reviews 12 years after the rules were
published. According to RFA requirements, rules must be reviewed within
10 years of their publication as final rules. SEC staff told us that SEC
conducted a broader review than required by RFA and recommended by
the Office of Advocacy. Moreover, staff said that SEC conducted section
610 reviews for all rules previously published for notice and comment to
assess the continued utility of the rules.®® Agency officials stated that
when they prepare the agency’s annual Federal Register notice of rules
to be reviewed during the succeeding 12 months, they consult a
chronological list of final rules adopted by the agency to determine which
rules are due for a section 610 review. However, when we reviewed
documentation of 46 section 610 reviews SEC staff conducted in 2015
and 2016, we found that each of the reviews was conducted for a rule
adopted in 2003 or 2004, with 45 rule reviews being conducted 12 years
after their publication as final rules.®” By not conducting section 610
reviews within the time frame established by RFA, SEC may delay taking
timely action to minimize significant economic impact of rules on small
entities.

%We have ongoing work examining certain financial regulators’ efforts to reduce
regulatory burden for smaller institutions, including the EGRPRA process. Our next report
on this topic will be issued in early 2018.

%|n addition to conducting section 610 reviews on rules found to have a significant
economic impact on a substantial number of small entities at their time of publication as
required by RFA, the Office of Advocacy also recommends performing section 610
reviews for rules for which there is evidence that rules currently may have a significant
economic impact on a substantial number of small entities.

970ne section 610 review provided by SEC staff was undated.
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In general, SEC did not follow Office of Advocacy’s guidance for
conducting section 610 reviews. The Office of Advocacy recommends
that to evaluate and minimize any significant economic impact of a rule on
a substantial number of small entities, agencies may want to use an
economic analysis similar to the initial regulatory flexibility analysis.
Additionally, OMB guidance on regulatory analysis states that agencies
should provide documentation that analysis is based on the best
reasonably obtainable scientific, technical, and economic information
available. As previously discussed, independent regulatory agencies are
not required to follow the OMB guidance, but it provides a strong set of
analytical practices relevant to agency rulemakings.

To facilitate its section 610 reviews, SEC staff used a template that
prompts staff to consider each of the five RFA-required section 610
considerations and to document the conclusion of the review (if the rule
should be continued without change, amended, or rescinded). We
reviewed the templates for all 46 reviews conducted between 2015 and
2016 and found that SEC staff consistently followed this template to
document their conclusions. However, the reviews generally lacked
substantive analysis and no rules were amended as a direct result of their
section 610 review. Overall, of the 46 reviews, 7 identified comments or
complaints from the public, 4 identified changes in technology, economic
conditions, or other factors in the area affected by the rule, and 4
identified instances of overlap, conflict or duplication. The reviews
generally provided no evidence of empirical analysis and no data to
support the conclusions of the reviews, as recommended by the Office of
Advocacy and OMB. Furthermore, in most cases, the reviews lacked a
description of whether, or to what extent, the rule was affecting small
entities. For example, when addressing the first RFA-required
consideration, describing and evaluating the continuing need for a rule,
most SEC section 610 reviews included language from the final rule as a
description and included SEC’s conclusion that the rule continues to be
necessary.

The Office of Advocacy also suggests that useful section 610 reviews
should evaluate potential improvements to the rule by going beyond
obvious measures and evaluating factors such as the unintended market
effects and distortions and widespread noncompliance with reporting and

%BThree rule reviews concluded the rule needed to be amended to reduce the burden on
small entities; however, each of these rules had already been amended as a result of
other rulemaking analysis conducted prior to the section 610 review.
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other paperwork requirements. We found no evidence that these factors
were considered. The Office of Advocacy further recommends that
agencies pay particular attention to changes in the cumulative burden
faced by regulated entities. We did not find evidence that SEC considered
the cumulative burden faced by regulated agencies in the reviews we
examined. By not including these best practice elements as part of its
section 610 reviews, SEC may not fully achieve RFA’s purpose of
minimizing significant economic impact of rules on small entities.

SEC does not have written policies or procedures for completing rule
reviews pursuant to RFA section 610, potentially contributing to the
weaknesses we identified on the timing of the reviews, and the lack of
data and analysis to support the review findings. As previously
mentioned, federal internal control standards state the importance for
agency management to establish policies and procedures needed to
achieve objectives.® In addition, Executive Order 13272 requires
agencies to establish policies and procedures to promote compliance with
RFA."9 While this executive order is not binding on independent
regulatory agencies, including SEC, it represents a best practice for
rulemaking.

SEC also does not publicly disclose the findings or conclusions of its
section 610 reviews. Although RFA does not require that agencies
publish the results of their 610 reviews, the Office of Advocacy
recommends that to enhance transparency, agencies should
communicate with interested entities about the status of ongoing as well
as completed section 610 reviews. Several executive orders also highlight
the importance of public disclosure of retrospective reviews. For example,
Executive Order 13563 recommends that retrospective analyses,
including supporting data, should be released online whenever
possible. ' Executive Order 13610 reiterated this recommendation,
stating that public disclosure promotes an open exchange of
information.®? While these executive orders are not binding on
independent regulatory agencies, we consider them a best practice for

99GA0-14-704G.
100Eyec. Order No. 13272.
101Eyec. Order No. 13563.

102Exec. Order No. 13610, Identifying and Reducing Regulatory Burdens, 77 Fed. Reg.
28469 (May 10, 2012).
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rulemaking. OMB guidance on regulatory analysis states that to provide
greater access to regulatory analysis, agencies should post their analysis,
along with supporting documents, on the Internet so the public can review
the findings. Staff from SEC confirmed that they do not publish the results
or summaries of their section 610 reviews, stating that they are not
required to do so by law. Lack of public disclosure limits the transparency
of section 610 reviews, hindering the public’s ability to hold agencies
accountable for the quality and conclusions of their reviews.

CFTC and CFPB Plan to
Develop Policies and
Procedures for Future
Retrospective Reviews

Conclusions

The other two regulators we reviewed, CFTC and CFPB, plan to put
procedures in place for section 610 reviews. According to CFTC officials,
the agency has not conducted any section 610 reviews in at least the last
10 years. CFTC officials confirmed that the agency currently has no
policies or procedures in place to track which rules require reviews or to
conduct the reviews. Furthermore, agency officials were unable to identify
any final rules published by the agency from 1997 through 2007 that were
found to have a significant economic impact on a substantial number of
small entities and therefore would have required a section 610 review.
According to CFTC officials, an agency working group has a goal to
develop a process and criteria for conducting section 610 reviews.
Additionally, agency officials stated an interest in establishing an
automated system to develop a schedule for tracking which rules require
section 610 reviews.

CFPB has not yet been required to conduct any section 610 reviews.
Section 610 reviews are required within 10 years of a rule’s adoption as a
final rule; to date, none of the rules issued by CFPB, which was created in
2010, have met this deadline. CFPB officials confirmed that CFPB has
conducted no section 610 reviews and stated that the agency currently
has no formal plan or procedure in place to begin conducting these
reviews. However, officials further stated that CFPB has had initial
planning discussions about the section 610 review requirements and their
role in a comprehensive regulatory review program.

RFA aims to have agencies tailor regulatory requirements to the scale of
regulated entities in a manner consistent with the objectives of the rule
and applicable statutes. To achieve this goal, RFA requires agencies to
assess the impact of proposed rules on small entities, solicit and consider
flexible regulatory proposals, and explain the rationale for their actions.
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While many of the regulators’ certification determinations and regulatory
flexibility analyses incorporated RFA-required components, the
weaknesses and inconsistencies we found—in the analyses and in
documentation—could undermine the act’s goal.

« Some certification determinations lacked important information
recommended by the Office of Advocacy and OMB, including data
sources and methodologies, definitions, and consideration of broad
economic impacts.

« Many evaluations of key components—potential economic effects and
alternative regulatory approaches—in the regulatory flexibility
analyses were limited.

e For most rules we reviewed, regulators were unable to provide
documentation supporting the economic analysis underlying their
regulatory flexibility analyses—including their certification decision.

« Moreover, regulators generally lacked comprehensive policies and
procedures for RFA implementation, a potential contributing factor for
many of the weaknesses we identified.

By developing policies and procedures that provide specific direction to
rulemaking staff, the regulators could better ensure consistent and
complete implementation of RFA requirements and more fully realize the
RFA goal of appropriately considering and minimizing impacts on small
entities during and after agency rulemakings.

The issues we identified with section 610 reviews included the use of a
substitute review process as well as gaps or weaknesses in analysis and
documentation.

« To fulfill section 610 requirements, the Federal Reserve, FDIC, and
OCC used other retrospective reviews required under EGRPRA that
do not fully align with requirements under section 610.

« SEC’s section 610 reviews are not fully consistent with RFA
requirements and Office of Advocacy and OMB guidance (for
example, not within the 10-year time frame, no evidence of empirical
analysis, and no data to support the conclusions of the reviews).

o CFTC has not recently completed section 610 reviews and CFPB has
not yet been required to do so. These regulators have begun or will
soon begin developing policies and procedures for conducting the
reviews.
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Recommendations for
Executive Action

By meeting section 610 review requirements and using best practices,
regulators will be in a better position to minimize any significant economic
impact of a rule on small entities that the statute seeks to ensure.
Additionally, for regulators that have not publicly issued their finding or for
those that have yet to undertake the reviews, it will be important to adopt
best practices for transparency and accountability.

We are making a total of 10 recommendations among the six financial
regulators we reviewed:

FDIC should develop and implement specific policies and procedures for
how it will consistently comply with RFA requirements and key aspects of
Office of Advocacy and OMB guidance that include the following three
elements:

« processes for creating and maintaining documentation sufficient to
support analysis of economic impact and alternatives;

o processes for disclosing the methodology—including criteria for
assessing significant economic impact and substantial number of
small entities—and data sources of economic analysis supporting
certification determinations and regulatory flexibility analyses; and

« processes for considering to the extent practicable a rule’s potential
economic impacts on small entities, including for evaluating broad
economic impacts of regulations in certification determinations and
assessing alternatives that could minimize impact on small entities.

(Recommendation 1)

FDIC should coordinate with the Office of Advocacy to determine whether
the EGRPRA review process satisfies the requirements of section 610
and, if not, what steps should be taken to align the process with section
610 requirements. If additional actions are needed, FDIC should

« develop and implement specific policies and procedures for
performing section 610 reviews, including processes for determining
which rules require review, posting notices of upcoming reviews in the
Federal Register, and maintaining documentation supporting the
analysis and conclusions of RFA-required considerations; and

« publicly disclose the reviews, or summaries of the reviews, with the
basis for any conclusions. Such disclosure could include publishing
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results as part of the EGRPRA report, in the Federal Register, or on
the agency’s website.

(Recommendation 2)

OCC should develop and implement specific policies and procedures for
how it will consistently comply with RFA requirements and key aspects of
Office of Advocacy and OMB guidance that include the following three
elements:

« processes for creating and maintaining documentation sufficient to
support analysis of alternatives that could minimize impact on small
entities;

« processes for disclosing the methodology—including criteria for
assessing significant economic impact and a substantial number of
small entities—and data sources of economic analysis supporting
certification determinations and regulatory flexibility analyses; and

o processes for considering to the extent practicable a rule’s potential
economic impacts on small entities, including for evaluating broad
economic impacts of regulations in certification determinations and
assessing alternatives that could minimize impact on small entities.

(Recommendation 3)

OCC should coordinate with the Office of Advocacy to determine whether
the EGRPRA review process satisfies the requirements of section 610
and, if not, what steps should be taken to align the process with section
610 requirements. If additional actions are needed, OCC should

« develop and implement specific policies and procedures for
performing section 610 reviews, including processes for determining
which rules require review, posting notices of upcoming reviews in the
Federal Register, and maintaining documentation supporting the
analysis and conclusions of RFA-required considerations; and

« publicly disclose the reviews, or summaries of the reviews, with the
basis for any conclusions. Such disclosure could include publishing
results as part of the EGRPRA report, in the Federal Register, or on
the agency’s website.

(Recommendation 4)

The Federal Reserve should develop and implement specific policies and
procedures for how it will consistently comply with RFA requirements and
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key aspects of Office of Advocacy and OMB guidance that include the
following three elements:

« processes for creating and maintaining documentation sufficient to
support analysis of economic impact and alternatives;

o processes for disclosing the methodology—including criteria for
assessing significant economic impact and a substantial number of
small entities—and data sources of economic analysis supporting
certification determinations and regulatory flexibility analyses; and

« processes for considering to the extent practicable a rule’s potential
economic impacts on small entities, including for evaluating broad
economic impacts of regulations in certification determinations and
assessing alternatives that could minimize impact on small entities.

(Recommendation 5)

The Federal Reserve should coordinate with the Office of Advocacy to
determine whether the EGRPRA review process satisfies the
requirements of section 610 and, if not, what steps should be taken to
align the process with section 610 requirements. If additional actions are
needed, the Federal Reserve should

« develop and implement specific policies and procedures for
performing section 610 reviews, including processes for determining
which rules require review, posting notices of upcoming reviews in the
Federal Register, and maintaining documentation supporting the
analysis and conclusions of RFA-required considerations; and

« publicly disclose the reviews, or summaries of the reviews, with the
basis for any conclusions. Such disclosure could include publishing
results as part of the EGRPRA report, in the Federal Register, or on
the agency’s website.

(Recommendation 6)

CFPB should develop and implement specific policies and procedures for
how it will consistently comply with RFA requirements and key aspects of
Office of Advocacy and OMB guidance that include the following three
elements:

e processes for creating and maintaining documentation sufficient to

support analysis of alternatives that could minimize the impact on
small entities;
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« processes for considering to the extent practicable a rule’s potential
economic impacts on small entities, including for evaluating broad
economic impacts of regulations in certification determinations and
assessing alternatives that could minimize impact on small entities;
and

« in developing policies and procedures for section 610 reviews, include
processes for determining which rules require review, posting notices
of upcoming reviews in the Federal Register, maintaining
documentation supporting the analysis and conclusions of RFA-
required considerations, and establishing procedures for publicly
disclosing the review or summaries (such as in the Federal Register
or on the agency’s website).

(Recommendation 7)

CFTC should develop and implement specific policies and procedures for
how it will consistently comply with RFA requirements and key aspects of
Office of Advocacy and OMB guidance that include the following four
elements:

« processes for creating and maintaining documentation sufficient to
support analysis of economic impact and alternatives;

o processes for disclosing the methodology—including criteria for
assessing significant economic impact and a substantial number of
small entities—and data sources of economic analysis supporting
certification determinations and regulatory flexibility analyses;

« processes for considering to the extent practicable a rule’s potential
economic impacts on small entities, including for evaluating broad
economic impacts of regulations in certification determinations and
assessing alternatives that could minimize impact on small entities;
and

« in developing policies and procedures for section 610 reviews, include
processes for determining which rules require review, posting notices
of upcoming reviews in the Federal Register, maintaining
documentation supporting the analysis and conclusions of RFA-
required considerations, and establishing procedures for publicly
disclosing the review or summaries (such as in the Federal Register
or on the agency’s website).

(Recommendation 8)

SEC should develop and implement specific policies and procedures for
how it will consistently comply with RFA requirements and key aspects of
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Agency Comments
and Our Evaluation

Office of Advocacy and OMB guidance that include the following four
elements:

« processes for creating and maintaining documentation sufficient to
support analysis of economic impact and alternatives;

o processes for disclosing the methodology—including criteria for
assessing significant economic impact and a substantial number of
small entities—and data sources of economic analysis supporting
certification determinations and regulatory flexibility analyses;

« processes for considering to the extent practicable a rule’s potential
economic impacts on small entities, including for evaluating broad
economic impacts of regulations in certification determinations and
assessing alternatives that could minimize the impact on small
entities; and

« processes for performing section 610 reviews, including determining
which rules require review, posting notices of upcoming reviews in the
Federal Register, and maintaining documentation supporting the
analysis and conclusions of RFA-required considerations.

(Recommendation 9)

SEC should publicly disclose its section 610 reviews, or summaries of the
reviews, with the basis for any conclusions. Such disclosure could include
publishing results in the Federal Register or on the agency’s website.
(Recommendation 10)

We provided a draft of this report to CFPB, CFTC, the Federal Reserve,
FDIC, OCC, Office of Advocacy, and SEC for review and comment.
CFPB, CFTC, the Federal Reserve, FDIC, and SEC provided written
comments that we have reprinted in appendixes XIlII-XVII, respectively.
CFTC, the Federal Reserve, and FDIC also provided technical
comments, which we have incorporated, as appropriate. We received
technical comments from OCC too late to be incorporated in the final
product. Although the comments were not incorporated, they do not
significantly affect the facts or conclusions we presented.

In their written comments, CFPB, CFTC, the Federal Reserve, FDIC, and
SEC generally agreed with the report’s recommendations. CFPB
recognized the importance of having specific policies and procedures to
consistently comply with RFA requirements. CFPB noted the existence of
formal guidance instructing staff on conducting and documenting
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analyses for substantive rulemakings, including following RFA, and stated
its commitment to updating its policies and procedures—and developing
them for section 610 reviews—to ensure it will consistently comply with
RFA requirements.

In written comments provided by CFTC, the agency stated its
commitment to fully complying with RFA and described the formation and
progress of its interdivisional working group for enhancing RFA
implementation. CFTC noted that our recommendations are largely
consistent with the planned efforts of the working group and that the
group will use the recommendations as a guide in completing its work.
CFTC also explained that while not a clear requirement of RFA, it will
carefully consider making the public aware of the results of section 610
reviews in cases in which the review does not lead to proposed changes
to a rule.

In its written comments, the Federal Reserve noted that it strives for
consistent and complete compliance with RFA requirements. Regarding
our recommendation to develop and implement specific policies and
procedures for complying with RFA requirements and key aspects of
Office of Advocacy and OMB guidance, the Federal Reserve stated it
plans to review existing policies and procedures to develop and
implement, as appropriate, additional processes with respect to
documentation, disclosing methodology and data sources, and
considering a rule’s potential economic impact on small entities.
Regarding our recommendation to coordinate with the Office of Advocacy
and take steps to align the EGRPRA review process with section 610
requirements, the Federal Reserve stated that it will coordinate with the
Office of Advocacy and noted that it also plans to conduct a broader
review of processes for section 610 reviews to ensure they are
comprehensive and transparent.

In its written comments, FDIC stated it will consider our recommendations
as it continues to enhance its policies and procedures for performing
regulatory analyses, in particular compliance with RFA.

e Regarding our recommendation to develop and implement specific
policies and procedures for complying with RFA requirements and key
aspects of Office of Advocacy and OMB guidance, FDIC noted that
although independent agencies are not required to follow certain
guidance used as criteria in the report, it will continue to incorporate
provisions from Office of Advocacy and OMB guidance where
feasible.
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« FDIC noted that GAO limited its review to analysis specifically
included in the RFA sections of a rule and did not consider
analysis published elsewhere in the preamble, as permitted by
RFA. FDIC stated that it continues to look for ways to make its
regulatory analysis more transparent. However, while RFA allows
agencies to perform regulatory flexibility analyses as part of other
required analysis if such other analysis satisfies RFA
requirements, RFA also calls for initial and final regulatory
flexibility analyses to contain or describe the required
components. Including these components elsewhere in a rule’s
preamble without referencing or describing them in the RFA
section does not help promote transparency for the public or small
entities the rule might affect. As the Office of Advocacy’s guidance
notes, agencies can coordinate preparation of regulatory flexibility
analyses with any other analyses accompanying a rule. But in
doing so, agencies should ensure that such analyses describe
explicitly how RFA requirements were satisfied. Otherwise, it may
be unclear to small entities and others if relevant analysis appears
elsewhere in a rule’s preamble, which could limit transparency and
the ability of small entities to review and respond to relevant
analyses.

¢ Regarding documentation supporting regulatory flexibility analyses
and certification determinations, FDIC noted that it will ensure staff
considers our recommendation.

¢ Regarding our recommendation to coordinate with the Office of
Advocacy and take steps to align the EGRPRA review process with
section 610 requirements, FDIC stated that it will consider the
recommendation. FDIC noted that before this year, the last section
610 review for FDIC was part of the 2007 EGRPRA review process,
and notices of that review were provided at that time. Since then,
FDIC said that it issued one rule in 2014 that requires a section 610
review, which must be completed by 2024.

In written comments, SEC’s chairman stated that he asked staff to identify
additional ways to improve the quality of SEC’s rulemaking analysis and
procedures.

o SEC noted that as an independent regulatory agency, it is not subject
to the specific requirements for regulatory analysis in Executive
Orders 12866 and 13563 and OMB Circular A-4, but that it will
continue to strive to incorporate the principles and best practices in
those documents into internal practices, where appropriate. SEC also
noted that as part of its rulemaking, it engages in economic analyses
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of the likely costs and benefits of proposed and final rules along with
other anticipated effects.

e SEC further explained that as permitted by RFA, relevant RFA
analyses in SEC rulemaking releases often are found across several
sections of the releases, and that it would therefore consider potential
improvements to better communicate to the public about other
analyses relevant to the RFA analyses. As we previously stated,
although RFA allows agencies to perform regulatory flexibility
analyses as part of other required analysis, it also requires the initial
and final analyses to include or describe the required components.
Including these components in different parts of a rule release without
explicitly referencing or describing them in the RFA section may limit
transparency and the ability of small entities to review and respond to
relevant analyses.

We are sending copies of this report to the appropriate congressional
committees and members and financial regulators. This report will also be
available at no charge on our website at http://www.gao.gov.

If you or your staff have any questions about this report, please contact
me at (202) 512-8678 or EvansL@gao.gov. Contact points for our Offices
of Congressional Relations and Public Affairs may be found on the last
page of this report. Key contributors to this report are listed in appendix
XVIILI.

Ve &l G

Lawrance L. Evans, Jr.
Managing Director, Financial Markets and
Community Investment
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Appendix I: Objectives, Scope, and
Methodology

The objectives of this report were to (1) analyze the trends in financial
regulators’ application of Regulatory Flexibility Act (RFA) requirements in
their recent rulemakings; (2) examine the extent to which financial
regulators performed analyses for rules they certified would not have a
significant economic impact on a substantial number of small entities; (3)
examine the extent to which financial regulators performed regulatory
flexibility analyses and the analyses’ effects on their rulemakings; (4)
examine the extent to which financial regulators established policies,
procedures, and criteria for complying with RFA requirements; and (5)
examine the extent to which financial regulators performed retrospective
reviews required by RFA."

For the purposes of this report, financial regulators are the Consumer
Financial Protection Bureau (CFPB), the Board of Governors of the
Federal Reserve System (Federal Reserve), Federal Deposit Insurance
Corporation (FDIC), Office of the Comptroller of the Currency (OCC),
Commodity Futures Trading Commission (CFTC), and the Securities and
Exchange Commission (SEC).

To analyze the trends in financial regulators’ application of RFA
requirements in their recent rulemakings, we reviewed all final rules
published in the Federal Register from January 2010 through December
2016. Using the document search on the official Federal Register
website, we downloaded all actions published in the Rules and
Regulations section of the Federal Register for the financial regulators
during our time period. The downloaded file had 744 actions and included
a website link to each notice on the Government Printing Office’s website.
We then reviewed each notice to remove actions that were not final rules,
such as corrections, orders, and statements of policies. We also removed
obvious duplicate rules, using the rule’s Regulation Identifier Number that
we recorded from the notice or the title for rules without such an
identification number. We considered rules to be duplicates if they were
(1) afinal rule confirming an interim rule or (2) an extension of the
compliance date that did not make changes to the Code of Federal
Regulations. We removed 181 actions that were not final rules and 43

Pub. L. No. 96-354, 94 Stat. 1164 (1980)(codified as amended at 5 U.S.C. §§ 601-612).
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Appendix I: Objectives, Scope, and
Methodology

duplicates, leaving 520 final rules promulgated by the financial regulators
from 2010 through 2016.2

We then analyzed the Federal Register notices for these final rules, using
a spreadsheet-based data collection instrument, to quantify how many
rules (1) did not include a proposed rule, (2) included an initial regulatory
flexibility analysis, (3) included a final regulatory flexibility analysis, (4)
certified that RFA analyses were not required, and (5) had other
characteristics, such as those rules that performed a final regulatory
flexibility analysis but also certified that it was not required. In cases in
which the RFA analysis performed in the proposed rule was not clear or
present in the final rule, we used the Regulation Identifier Number or
citations listed in the final rule to locate the proposed rule to make the
determination.

To examine the extent to which financial regulators performed analyses
for rules they certified would not have a significant economic impact on a
substantial number of small entities, we used the results from the trend
review to select all final rules published in the Federal Register from
January 2015 through December 2016 for which an agency published a
notice of proposed rulemaking and certified in the final rule that the rule
would not have such an economic impact. We identified a total of 66 final
rules that included certifications. More specifically, CFPB had 11 rules
that included certifications, CFTC had 15, FDIC had 18, the Federal
Reserve had 1, OCC had 9, and SEC had 12. For these rules, we
collected and reviewed internal workpapers from the financial regulators
on their decisions to certify that regulatory flexibility analyses were not
required because the rule would not have a significant economic impact
on a substantial number of small entities (certifications).

We then assessed the regulators’ certifications in Federal Register
publications to determine the extent to which they reflected RFA
requirements, guidance from the Small Business Administration’s Office
of Advocacy on complying with RFA, and other best practices for
rulemaking, specifically Office of Management and Budget (OMB)

2We included joint rules (promulgated by multiple agencies) in each agency count and
took the percentage from the total number of rules that included that agency. For example,
we included joint rules promulgated by CFPB and the Federal Reserve in each agency's
calculation. From 2010 through 2016, 50 (48 final and 2 interim final) of 520 rules (483
final and 37 interim final) were joint rules.
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Methodology

guidance on regulatory analysis and Executive Order 13563. Our
analysis did not include an evaluation of other aspects of agency
rulemaking, including regulatory analyses for purposes other than RFA,
such as analyses for the Paperwork Reduction Act and other economic
analyses in the preamble. We based our evaluation on the RFA sections
of each Federal Register notice for proposed and final rules and did not
review other rule sections unless the RFA section explicitly referenced
them. We also reviewed the workpapers and notices of joint rules for
coordination on the certification analysis or decisions between regulators.

To examine the financial regulators’ initial and final regulatory flexibility
analyses and the analyses’ effects on their rulemakings, we used the
results from the trend review to select all final rules published in the
Federal Register from January 2015 through December 2016 for which
the agency performed an initial regulatory flexibility analysis in the
proposed rule and a final regulatory flexibility analysis in the final rule. For
any regulator that had fewer than three rules meeting these criteria, we
selected all rules published in the prior year for which the agency
performed an initial and final regulatory flexibility analysis until we
reached three rules or a publication date of January 2013.# For rules
issued jointly by multiple financial regulators in our scope, we included the
rule for each regulator that prepared an initial and final regulatory
flexibility analysis. We included such rules even if they would not
otherwise have been selected using the outlined criteria. This resulted in
the inclusion of one additional rule for the Federal Reserve (a 2013 rule

3See Office of Management and Budget, Circular A-4: Regulatory Analysis (Washington,
D.C.: Sept. 17, 2003). OMB issued Circular A-4 to provide guidance on analysis required
by Executive Order 12866 (now supplemented by Executive Order 13563). As
independent regulatory agencies that are not required to follow the economic analysis
requirements of Executive Order 12866, the financial regulators also are not required to
follow OMB Circular A-4. Circular A-4 replaces OMB’s “best practices” guidance issued in
1996 and 2000. Executive Order 13579 encourages independent regulatory agencies to
comply with Executive Order 13563. Exec. Order No. 13579, Regulation and Independent
Regulatory Agencies, 76 Fed. Reg. 41587 (July 14, 2011). Executive Order 13563
supplemented Executive Order 12866, which requires agencies to prepare a detailed
regulatory (or economic) analysis of anticipated benefits and costs of the regulation and
the benefits and costs of potentially effective and reasonably feasible alternatives for
significant rules. See Exec. Order No. 13563, Improving Regulation and Regulatory
Review, 76 Fed. Reg. 3821 (Jan. 21, 2011) and Exec. Order No. 12866, Regulatory
Planning and Review, 58 Fed. Reg. 51735 (Oct. 4, 1993). Executive Order 13563
incorporated Executive Order 12866'’s principles, structures, and definitions.

“We selected three rules as the threshold based on the number of certifications by agency

by year and an intention to include multiple examples of how an agency performed
regulatory flexibility analysis.
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issued jointly with OCC). We selected a total of 39 final rules for which the
agency performed an initial and final regulatory flexibility analysis. More
specifically, we selected 7 CFPB rules, 1 CFTC rule, 4 FDIC rules, 17
Federal Reserve rules, 1 OCC rule, and 9 SEC rules. For these rules, we
obtained and reviewed internal workpapers from the financial regulators
related to the initial and final regulatory analyses.

We assessed the regulators’ regulatory flexibility analyses contained in
the RFA summary in the notices of proposed and final rules published in
the Federal Register to determine the extent to which they reflected RFA
requirements, the Office of Advocacy’s guidance on complying with RFA,
and OMB guidance on regulatory analysis. Our analysis did not include
an evaluation of other aspects of agency rulemaking, including regulatory
analyses for purposes other than RFA. We based our evaluation on the
RFA sections of each rule and did not review other rule sections unless
the RFA section explicitly referenced them. We also analyzed the
workpapers, notices, and interviews to identify the extent to which
regulators revised draft and proposed rules as a result of regulatory
flexibility analyses, the source of the changes, and the types and
characteristics of changes that regulators made to draft and proposed
rules as a result of regulatory flexibility analyses. We also reviewed the
workpapers and notices of joint rules for coordination on the analyses.

To examine financial regulators’ policies, procedures, and criteria for
complying with RFA requirements, we obtained and reviewed internal
agency policies, procedures, and guidance for conducting initial and final
regulatory flexibility analyses or certifying that such analyses were not
required. We then assessed the documents received to determine the
extent to which they reflected RFA requirements and Office of Advocacy’s
guidance on complying with RFA. We also assessed the extent to which
the documents included comprehensive policies and procedures to assist
staff in complying with RFA in accordance with best practices outlined in
Executive Order 13272 and federal internal control standards.®

SExec. Order No. 13272, Proper Consideration of Small Entities in Agency Rulemaking,
67 Fed. Reg. 53461 (Aug. 16, 2002). Executive Order 13272 required agencies to
establish policies and procedures to promote compliance with RFA. While this executive
order is not binding on independent regulatory agencies, it represents a best practice for
rulemaking. Federal internal control standards state the importance for agency
management to establish policies and procedures needed to achieve objectives. GAO,
Standards for Internal Control in the Federal Government, GAO-14-704G (Washington,
D.C.: September 2014).
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To examine the extent to which financial regulators performed
retrospective reviews required by RFA, we searched the Federal Register
for notices of upcoming section 610 reviews as well as results of section
610 reviews. We also obtained and reviewed documentation from the
financial regulators of section 610 reviews performed from calendar year
2006 through 2016. We assessed the section 610 reviews we received
against RFA requirements and other best practices for rulemaking,
specifically OMB guidance on regulatory analysis and Executive Orders
13563 and 13610.° For agencies that conducted other retrospective
reviews in lieu of section 610 reviews, we compared the other
retrospective review processes to RFA requirements for section 610
reviews to determine the extent to which they aligned. We also
interviewed staff from each of the financial regulators to understand the
process and analysis supporting their certification decisions, regulatory
flexibility analyses, and retrospective reviews.

We conducted this performance audit from January 2017 to January 2018
in accordance with generally accepted government auditing standards.
Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that
the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

8Exec. Order No. 13610, Identifying and Reducing Regulatory Burdens, 77 Fed. Reg.
28469 (May 14, 2012); Exec. Order No. 13563.

Page 72 GAO-18-256 Financial Services Regulations



Appendix |I: Extent of Coordination in
Financial Regulators’ Certifications and
Regulatory Flexibility Analyses

In the seven joint rules we reviewed with a certification, financial
regulators conducted their own certification analyses independently of the
other agencies responsible for the rule.” The Regulatory Flexibility Act
(RFA) allows agencies to coordinate on their RFA analyses but does not
require it.?2 The Small Business Administration’s Office of Advocacy does
not make any recommendation on coordination in its RFA guide. Because
agencies regulate different small entities that could be affected differently
by a rule, coordination would not necessarily result in efficiencies or other
benefits.

In joint rules, the regulators (except for the Board of Governors of the
Federal Reserve System (Federal Reserve), which generally treated
regulatory flexibility analyses differently) reached the same conclusion to
certify, although their analyses sometimes differed. For example, in one
joint rule, the Office of the Comptroller of the Currency (OCC) and the
Federal Deposit Insurance Corporation (FDIC) concluded that the rule
mainly imposes requirements on states and therefore affected no small
entities.® The Consumer Financial Protection Bureau agreed that the rule
pertained mainly to states, but performed an analysis to assess the
indirect impact on small entities, concluding that even indirectly the rule
would not have a significant economic impact on a substantial number of
small entities. The Federal Reserve found that some entities would be
federally regulated but that the number was uncertain but not substantial
(less than five). In another joint rule, FDIC concluded that the rule would
not have a significant economic impact on a substantial number of small
entities because banks with less than $1 billion in assets were
exempted.* The Small Business Administration defines a small bank as

"We focused on the following six financial regulators for this review: the Board of
Governors of the Federal Reserve System, Bureau of Consumer Financial Protection,
Commaodity Futures Trading Commission, Federal Deposit Insurance Corporation, Office
of the Comptroller of the Currency, and the Securities and Exchange Commission. We
selected these six regulators because they reflect a broad range of regulatory missions,
including the safety and soundness of depository institutions, securities and derivatives
markets oversight, and consumer protection. Other financial regulators include the
National Credit Union Administration, the Farm Credit Administration, and the Federal
Housing Finance Agency. In one joint rule, regulators jointly performed an initial regulatory
flexibility analysis in the proposed rule before independently certifying or performing a final
regulatory flexibility analysis in the final rule.

2See 5 U.S.C. § 605(a).

3Minimum Requirements for Appraisal Management Companies, 80 Fed. Reg. 32658
(June 9, 2015).

4Loans in Areas Having Special Flood Hazards, 80 Fed. Reg. 43216 (July 21, 2015).
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one with assets of $550 million or less; therefore, no small entities would
be affected. However, OCC assumed that every bank subject to the rule
would be required to comply regardless of the exemption and performed
its analysis with that assumption. Under this premise, OCC found that a
substantial number of small entities would be affected by the rule but that
the economic impact would not be significant.

Of the seven joint rules that we reviewed with initial and final regulatory
flexibility analyses, the analyses for two rules indicated that regulators
collaborated in preparing the analysis.® For one rule, the Federal
Reserve, FDIC, and OCC published a joint initial analysis but FDIC and
OCC made a certification determination in the final rule.® For the other
rule, the Federal Reserve and OCC prepared separate initial analyses but
published a joint final analysis that included separate sections evaluating
the potential economic impact of the final rule.” The remaining five joint
rules included separate regulatory flexibility analyses for each regulator
and all but the Federal Reserve reached a certification determination.
None of the rules we reviewed with initial and final flexibility analyses that
were issued by individual regulators indicated that the regulator had
coordinated with other agencies.

50f these seven joint rules for which at least one regulator performed an initial and final
regulatory flexibility analysis, six were included in our review of coordination in
certifications described above because at least one of the regulators certified that the rule
would not have a significant economic impact on a substantial number of small entities.

6Margin and Capital Requirements for Covered Swap Entities, 80 Fed. Reg. 74840 (Nov.
30, 2015).

7Regulatory Capital Rules: Regulatory Capital, Implementation of Basel Ill, Capital
Adequacy, Transition Provisions, Prompt Corrective Action, Standardized Approach for
Risk-weighted Assets, Market Discipline and Disclosure Requirements, Advanced
Approaches Risk-Based Capital Rule, and Market Risk Capital Rule, 78 Fed. Reg. 62018
(Oct. 11, 2013).
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The following table details the entities regulated by the Commodity
Futures Trading Commission (CFTC) that the agency determined were
not small entities for the purposes of the Regulatory Flexibility Act (RFA).
RFA allows agencies to establish alternative definitions of small entities
when appropriate by publishing the definition in the Federal Register and,
in the case of small businesses, in consultation with the Small Business
Administration’s Office of Advocacy. We reviewed CFTC’s small-entity
definitions to assess the extent to which they met these requirements. We
reviewed the Federal Register notices for the definition of those entities
included in final rules in calendar years 2015 and 2016 where the agency
certified that the rule would not have a significant economic impact on a
substantial number of small entities.

|
Table 9: Commodity Futures Trading Commission Entities That Are Not Small Entities for RFA Purposes

Year SBA Explicitly for Reason not

Entity® established consulted® RFA purposes® small entities

Commaodity pool 1982 Must meet certain registration requirements that

operators v v take into account the number of participants in a
pool and the amount of money contributed to the
pool by these participants

Designated contract 1982 Play a vital role in the national economy, required

markets (DCM) v v to operate as self-regulatory organizations,
membership on the exchanges is expensive and
includes the nation’s largest brokerage houses

Futures commission 1982 Fiduciary nature of the FCM-customer

merchants (FCM) v v relationships and the prerequisite to meet
minimum financial requirements

Large traders 1982 Hold or control positions in a significant number

v v of futures contracts and are required to report

their positions and released information

Leverage transaction 1989 Have similar relationship with its customers as

merchant X v FCMs and a higher minimum financial
requirement

Eligible contract 2001 (1) Individuals with more than $10 million in total

participants assets, or more than $5 million in total assets if
entering into the transaction to manage risk; (2)
financial institutions, investment companies, and

X v insurance companies; (3) companies with more

than $10 million in total assets, or a net worth
exceeding $1 million if entering into the
transaction in connection with the conduct of
their businesses; and (4) commodity pools that
have more than $5 million in total assets

Derivatives clearing 2001 X / Reasons similar to DCMs, which are not small

organization (DCO) entities
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Year SBA Explicitly for Reason not
Entity® established consulted® RFA purposes® small entities
Foreign 2007 Maintain a fiduciary relationship with customers
brokers that are exempt X X similar to the relationship maintained by a
from registering as FCMs registered FCM
Retail foreign 2010 Required to maintain a specific level of adjusted
exchange dealer net capital like FCMs to ensure they maintain
X v sufficient capital resources to guarantee their
financial accountability and promote responsible
and reliable business operations
Clearing members 2011 Most will be registered as FCMs, which are not
X \/ small entities, and are large traders, which are
not small entities
Swap data 2011 Play a central role in the national regulatory
repositories scheme for swaps trading by maintaining and
X v disseminating swaps transaction data, require
significant operational resources to build systems
to receive swaps data across multiple asset
classes
Major swap 2012 Maintain substantial positions like large traders,
participants X v creating substantial counterparty exposure that
could affect financial stability
Swap dealers 2012 Subject to minimum capital requirements like
FCMs, expected to comprise the largest global
X v financial firms, entities that engage in a de
minimis level of swaps are exempt from
registration
Swap execution 2012 Play a central role in the national regulatory
facilities X v scheme overseeing the trading of swaps like

DCMs and DCOs, required to operate as self-
regulatory organizations

Legend: RFA = Regulatory Flexibility Act; SBA = Small Business Administration’s Office of Advocacy; v = yes; X = no.
Source: GAO analysis of Federal Register notices. | GAO-18-256

Notes: We reviewed Commodity Futures Trading Commission’s (CFTC) small entity definitions for
those entities included in final rules in calendar years 2015 and 2016 in which the agency certified
that the rule would not have a significant economic impact on a substantial number of small entities.
Our review may not include all of CFTC’s small entity definitions.

®The entities in this column represent categories of market participants regulated by CFTC, including
those based on the type and activity of the entity.

®The information presented in this column represents what was reported in the Federal Register
notices. We did not obtain documentation of the reported consultation.

°An X indicates instances in which the Federal Register notice did not state that the rule created a
new definition of small entity for RFA purposes.
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The following table compares the Securities and Exchange Commission’s
definitions of small entities for the purposes of the Regulatory Flexibility
Act (RFA) with the Small Business Administration’s size standards that

RFA uses to define small entities.

Table 10: Securities and Exchange Commission’s (SEC) Definition of Small Entities for RFA Purposes

Year SEC
definition Small Business Administration
Entity established size standard® SEC definition
Broker or dealer 1982 $38.5 million or less in revenues Less than $500,000 in total capital and not
affiliated with any person that is not a small
business or organization
Clearing agency 1982 $38.5 million or less in revenues Less than $500 million in securities
transactions, less than $200 million of funds
and securities in its custody or control, and not
affiliated with any person that is not a small
business or organization
Exchange 1982 $38.5 million or less in revenues Exempted from the reporting requirements
and not affiliated with any person that is not a
small business or organization
Municipal securities 1982 $550 million or less in assets Less than $10 million in total assets, less than
dealer that is a bank $100,000 per month in municipal securities
transactions, and not affiliated with any person
that is not a small business or organization
Securities information 1982 $38.5 million or less in revenues Less than $10 million in gross revenues, fewer

processor

than 100 interrogation devices or moving
tickers, and not affiliated with any person that
is not a small business or organization
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Year SEC
definition Small Business Administration

Entity established size standard® SEC definition

Transfer agent 1982 $38.5 million or less in revenues Received less than 500 items for transfer and
less than 500 items for processing per 6
months, transferred items only of small
business or organization issuers, maintained
master shareholder files for less than 1,000
shareholder accounts or the transfer agent for
less than 1,000 shareholder accounts, and not
affiliated with any person that is not a small
business or organization

Issuer or person that is 1986 Various depending on $5 million or less in total assets

not an investment entity type and industry

company

Investment company or 1998 $32.5 million or less in revenues $50 million or less in net assets

group of investment

companies

Investment adviser 1998 $38.5 million or less in revenues Less than $25 million in assets under
managbement and $5 million or less in total
assets

Source: GAO analysis of the Code of Federal Regulations. | GAO-18-256
*The Small Business Administration’s size standards as of December 2017

®Investment advisers with less than $25 million in assets under management are regulated by one or
more states unless the state where the adviser has its principal office has not enacted a statute
regulating advisers.
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The Board of Governors of the Federal Reserve System (Federal
Reserve) generally performed regulatory flexibility analyses for its
rulemakings regardless of the rule’s potential impact on small entities. As
shown in table 11, nearly all of the Federal Reserve’s initial and final
regulatory flexibility analyses concluded that the rule would not have a
significant economic impact on a substantial number of small entities,
which generally is a basis for certification. Furthermore, the majority of the
Federal Reserve’s analyses stated that the rules either did not apply to
small entities or lacked compliance requirements.

____________________________________________________________________________________________________________________|
Table 11: Characteristics of Rules for which the Board of Governors of the Federal Reserve System Performed Initial and
Final Regulatory Flexibility Analyses, 2015-2016

Rule Rules with Total rules
characteristic characteristic reviewed
Initial regulatory flexibility analysis (proposed rule)

No economic impact on small entities® 14° 17
No small entities subject to rule 7° 17
No compliance requirements 5° 17

Final regulatory flexibility analysis (final rule)

No economic impact on small entities® 15¢ 17
No small entities subject to rule 7° 17
No compliance requirements 7° 17

Source: GAO analysis of Federal Register publications. | GAO-18-256

Note: The table includes one rule issued in 2013 that was included because it was a joint rule
selected for another regulator.

®The analyses stated that the agency believed the rule would not have a significant economic impact
on a substantial number of small entities.

®The analysis for one rule stated the rule would not impose any burden or obligation on any entities.
All others stated that the agency believed the rule would not have a significant economic impact on a
substantial number of small entities. Two additional rules indicated that the rule may not have a
significant economic impact on a substantial number of small entities but they were not counted in
this column.

°In total, the analysis for 11 rules indicated the rule had either no subject small entities or no
compliance requirements. Of those, the analysis for 1 rule indicated it had no subject small entities
and no compliance requirements. Each of the 11 rules indicated they would not have a significant
economic impact on a substantial number of small entities.

“The analyses for an additional 2 rules were unclear about whether the rule would have a significant
economic impact on a substantial number of small entities.

°In total, the analysis for 11 rules indicated the rule had either no subject small entities or no
compliance requirements. Of those, the analysis for 3 rules indicated the rule had no subject small
entities and no compliance requirements. Each of the 11 rules indicated they would not have a
significant economic impact on a substantial number of small entities.
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Table 12 summarizes our findings on the Federal Reserve’s initial and
final regulatory flexibility analyses for the 17 rules we reviewed.

Table 12: Extent of Regulatory Flexibility Act Components in Board of Governors of the Federal Reserve System’s Initial and
Final Regulatory Flexibility Analyses, 2015-2016

Rules with Total rules
component reviewed

Initial regulatory flexibility analysis (proposed rule)
Description of reasons why action considered 8 17
Statement of proposed rule’s objectives 14 17
Statement of proposed rule’s legal basis 5 17
Estimate of number of subject small entities 10 17
Description of compliance requirements 112 17
Description of compliance costs for small entities” 2 17°¢
Quantitative estimate of compliance costs for small entities” 0 17°
Description of necessary professional skills 0 17°¢
Description of alternatives to the proposed rule 10¢ 17
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Rules with Total rules
component reviewed

Final regulatory flexibility analysis (final rule)
Description of need for the rule 8 17
Description of issues raised in public comments 15° 17
Estimate of number of subject small entities 11 17
Description of compliance requirements 11 17
Description of compliance costs for small entities” 1 179
Quantitative estimate of compliance costs for small entities” 1 179
Description of necessary professional skills 1 17°
Description of steps to minimize impact on small entities 3 17°
Description of reasons for selecting alternative adopted in final rule 5 17

Source: GAO analysis of Federal Register publications. | GAO-18-256

Notes: The table includes one rule issued in 2013 that was included because it was a joint rule
selected for another regulator. The table does not represent all components required to be included in
regulatory flexibility analyses by the Regulatory Flexibility Act.

®Includes 5 rules for which the initial regulatory flexibility analysis stated the rule had no compliance
requirements.

®The Regulatory Flexibility Act states that in complying with the regulatory flexibility analysis
provisions, an agency may provide either a quantifiable or numerical description of the effects of a
proposed rule or alternatives to the proposed rule, or more general descriptive statements if
quantification is not practicable or reliable. 5 U.S.C. § 607.

“The total equals 12 rules when excluding rules with no compliance requirements (according to the
regulatory flexibility analysis) and 6 rules when also excluding those that do not apply to small entities
(according to the regulatory flexibility analysis).

90f the 10 rules with a description of alternatives to the proposed rule, 8 stated there were no
alternatives that would reduce economic impact on small entities.

°Of the 15 rules, 14 stated there were no public comments received on the initial regulatory flexibility
analysis.

fIncludes 7 rules for which the initial regulatory flexibility analysis stated had no compliance
requirements.

9The total equals 10 rules when excluding rules with no compliance requirements (according to the
regulatory flexibility analysis) and 6 rules when also excluding those that do not apply to small entities
(according to the regulatory flexibility analysis).

Table 13 summarizes our findings for the six rules we reviewed for which

the Federal Reserve’s regulatory flexibility analysis indicated the rule
might impose compliance requirements on small entities.
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|
Table 13: Extent of Regulatory Flexibility Act Components in Subset of Board of Governors of the Federal Reserve System’s
Initial and Final Regulatory Flexibility Analyses, 2015-2016

The table shows the number of rules with required components for the six rules for which the regulatory flexibility analysis indicated the
rule might impose compliance requirements on small entities.

Rules with Total rules
component reviewed
Initial regulatory flexibility analysis (proposed rule)
Description of reasons why action considered 5 6
Statement of proposed rule’s objectives 6 6
Statement of proposed rule’s legal basis 3 6
Estimate of number of subject small entities 1 6
Description of compliance requirements 5 6
Description of compliance costs for small entities® 2 6
Quantitative estimate of compliance costs for small entities® 0 6
Description of necessary professional skills 0 6
Description of alternatives to the proposed rule 4° 6
Final regulatory flexibility analysis (final rule)
Description of need for the rule 5 6
Description of issues raised in public comments 6° 6
Estimate of number of subject small entities 2 6
Description of compliance requirements 3 6
Description of compliance costs for small entities® 1 6
Quantitative estimate of compliance costs for small entities® 1 6
Description of necessary professional skills 1 6
Description of steps to minimize impact on small entities 3 6
Description of reasons for selecting alternative adopted in final rule 3 6

Source: GAO analysis of Federal Register publications. | GAO-18-256

Notes: The table includes one rule issued in 2013 that was included because it was a joint rule
selected for another regulator. The table does not represent all components required to be included in
regulatory flexibility analyses by the Regulatory Flexibility Act.

®The Regulatory Flexibility Act states that in complying with the regulatory flexibility analysis
provisions, an agency may provide either a quantifiable or numerical description of the effects of a
proposed rule or alternatives to the proposed rule, or more general descriptive statements if
quantification is not practicable or reliable. 5 U.S.C. § 607.

°Of the four rules with a description of alternatives to the proposed rule, two stated there were no
alternatives that would reduce economic impact on small entities.

°Of the six rules, five stated no public comments were received on the initial regulatory flexibility
analysis.
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Table 14: Extent of Regulatory Flexibility Act Components in Other Financial Regulators’ Initial and Final Regulatory
Flexibility Analyses, 2013—2016

Rules with Total rules
component reviewed
Initial regulatory flexibility analysis (proposed rule)
Description of reasons why action considered 20 22
Statement of proposed rule’s objectives 20 22
Statement of proposed rule’s legal basis 20 22
Estimate of number of subject small entities 19° 22
Description of compliance requirements 19 22
Description of compliance costs for small entities® 17 22
Quantitative estimate of compliance costs for small entities® 12 22
Description of necessary professional skills 12 22
Description of alternatives to the proposed rule 19 22
Final regulatory flexibility analysis (final rule)
Description of need for the rule 20 22
Description of issues raised in public comments 19° 22
Estimate of number of subject small entities 20° 22
Description of compliance requirements 18 22
Description of compliance costs for small entities® 17 22
Quantitative estimate of compliance costs for small entities® 13 22
Description of necessary professional skills 12 22
Description of steps to minimize impact on small entities 16 22
Description of reasons for selecting alternative adopted in final rule 19 22

Source: GAO analysis of Federal Register publications. | GAO-18-256

Notes: The table presents information on the regulatory flexibility analyses of the Commodity Futures
Trading Commission, Consumer Financial Protection Bureau, Federal Deposit Insurance Corporation,
Office of the Comptroller of the Currency, and Securities and Exchange Commission. It does not
include all rules with regulatory flexibility analyses issued by each regulator during the time period.
The table does not represent all components required to be included in regulatory flexibility analyses
by the Regulatory Flexibility Act.

®The rules without estimates noted that data limitations prevented the agency from estimating the
number of affected small entities.

®The Regulatory Flexibility Act states that in complying with the regulatory flexibility analysis
provisions, an agency may provide either a quantifiable or numerical description of the effects of a
proposed rule or alternatives to the proposed rule, or more general descriptive statements if
quantification is not practicable or reliable. 5 U.S.C. § 607.

°Of the 19 rules, 8 stated there were no public comments received on the initial regulatory flexibility
analysis.
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Table 15: Extent of Regulatory Flexibility Act Components in the Federal Deposit Insurance Corporation’s Initial and Final

Regulatory Flexibility Analyses, 2014-2016

Rules with Total rules
component reviewed

Initial regulatory flexibility analysis (proposed rule)

Description of reasons why action considered

Statement of proposed rule’s objectives

Statement of proposed rule’s legal basis

Estimate of number of subject small entities

Description of compliance requirements

Description of compliance costs for small entities®

Quantitative estimate of compliance costs for small entities®

Description of necessary professional skills

Description of alternatives to the proposed rule

Al a2 BDIDNIDNN
HlAIBABDADADADDDAD

Final regulatory flexibility analysis (final rule)

Description of need for the rule

N

Description of issues raised in public comments

—
o

Estimate of number of subject small entities

Description of compliance requirements

Description of compliance costs for small entities®

Quantitative estimate of compliance costs for small entities®

Description of necessary professional skills

BB DDA

Description of steps to minimize impact on small entities

Description of reasons for selecting alternative adopted in final rule

N N e Y S B Y =N N

Source: GAO analysis of Federal Register publications. | GAO-18-256

Note: The table does not represent all components required to be included in regulatory flexibility

analyses by the Regulatory Flexibility Act.

®The Regulatory Flexibility Act states that in complying with the regulatory flexibility analysis
provisions, an agency may provide either a quantifiable or numerical description of the effects of a
proposed rule or alternatives to the proposed rule, or more general descriptive statements if
quantification is not practicable or reliable. 5 U.S.C. § 607.

®The rule stated there were no public comments received on the initial regulatory flexibility analysis.

“The total equals 1 rule when excluding rules for which the initial regulatory flexibility analysis stated
that the proposed rule would not have a significant economic impact on a substantial number of small

entities.
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Table 16: Extent of Regulatory Flexibility Act Components in the Consumer Financial Protection Bureau’s Initial and Final

Regulatory Flexibility Analyses, 2013-2016

Rules with Total rules
component reviewed
Initial regulatory flexibility analysis (proposed rule)
Description of reasons why action considered 7 7
Statement of proposed rule’s objectives 7 7
Statement of proposed rule’s legal basis 7 7
Estimate of number of subject small entities 7 7
Description of compliance requirements 7 7
Description of compliance costs for small entities® 7 7
Quantitative estimate of compliance costs for small entities® 3 7
Description of necessary professional skills 5 7
Description of alternatives to the proposed rule 7 7
Final regulatory flexibility analysis (final rule)
Description of need for the rule 7 7
Description of issues raised in public comments 7° 7
Estimate of number of subject small entities 7 7
Description of compliance requirements 6 7
Description of compliance costs for small entities® 7 7
Quantitative estimate of compliance costs for small entities® 4 7
Description of necessary professional skills 6 7
Description of steps to minimize impact on small entities 7 7
Description of reasons for selecting alternative adopted in final rule 7 7

Source: GAO analysis of Federal Register publications. | GAO-18-256

Note: The table does not represent all components required to be included in regulatory flexibility

analyses by the Regulatory Flexibility Act.

®RFA states that in complying with the regulatory flexibility analysis provisions, an agency may
provide either a quantifiable or numerical description of the effects of a proposed rule or alternatives
to the proposed rule, or more general descriptive statements if quantification is not practicable or

reliable. 5 U.S.C. § 607.

®Of the seven rules, two stated there were no public comments received on the initial regulatory

flexibility analysis.
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Table 17: Extent of Regulatory Flexibility Act Components in the Commodity Futures Trading Commission’s Initial and Final

Regulatory Flexibility Analyses, 2013-2016

Rules with Total rules
component reviewed

Initial regulatory flexibility analysis (proposed rule)

Description of reasons why action considered

Statement of proposed rule’s objectives

Statement of proposed rule’s legal basis

2 Al

Estimate of number of subject small entities

o
©

Description of compliance requirements

Description of compliance costs for small entities®

Quantitative estimate of compliance costs for small entities”

Description of necessary professional skills

Description of alternatives to the proposed rule

I N I B B N B B N B N

= Ol O -

Final regulatory flexibility analysis (final rule)

Description of need for the rule

Description of issues raised in public comments

Estimate of number of subject small entities

O| =
©

Description of compliance requirements

Description of compliance costs for small entities®

Quantitative estimate of compliance costs for small entities”

Description of necessary professional skills

Description of steps to minimize impact on small entities

Description of reasons for selecting alternative adopted in final rule

| OOl OO =
[ G Y I Y = Y=Y

Source: GAO analysis of Federal Register publications. | GAO-18-256

Note: The table does not represent all components required to be included in regulatory flexibility

analyses by the Regulatory Flexibility Act.

®The rule without an estimate noted that data limitations prevented the agency from estimating the

number of affected small entities.

®The Regulatory Flexibility Act states that in complying with the regulatory flexibility analysis
provisions, an agency may provide either a quantifiable or numerical description of the effects of a
proposed rule or alternatives to the proposed rule, or more general descriptive statements if
quantification is not practicable or reliable. 5 U.S.C. § 607.

“The rule stated that there were no public comments received on the initial regulatory flexibility

analysis.
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Table 18: Extent of Regulatory Flexibility Act Components in the Office of the Comptroller of the Currency’s Initial and Final

Regulatory Flexibility Analyses, 2013-2016

Rules with Total rules
component reviewed
Initial regulatory flexibility analysis (proposed rule)
Description of reasons why action considered 1 1
Statement of proposed rule’s objectives 1 1
Statement of proposed rule’s legal basis 1 1
Estimate of number of subject small entities 1 1
Description of compliance requirements 1 1
Description of compliance costs for small entities® 1 1
Quantitative estimate of compliance costs for small entities® 1 1
Description of necessary professional skills 0 1
Description of alternatives to the proposed rule 1 1
Final regulatory flexibility analysis (final rule)
Description of need for the rule 1 1
Description of issues raised in public comments 1 1
Estimate of number of subject small entities 1 1
Description of compliance requirements 1 1
Description of compliance costs for small entities® 1 1
Quantitative estimate of compliance costs for small entities® 1 1
Description of necessary professional skills 1 1
Description of steps to minimize impact on small entities 1 1
Description of reasons for selecting alternative adopted in final rule 1 1

Source: GAO analysis of Federal Register publications. | GAO-18-256

Note: The table does not represent all components required to be included in regulatory flexibility

analyses by the Regulatory Flexibility Act.

®The Regulatory Flexibility Act states that in complying with the regulatory flexibility analysis
provisions, an agency may provide either a quantifiable or numerical description of the effects of a
proposed rule or alternatives to the proposed rule, or more general descriptive statements if
quantification is not practicable or reliable. 5 U.S.C. § 607.
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Table 19: Extent of Regulatory Flexibility Act Components in the Securities and Exchange Commission’s Initial and Final

Regulatory Flexibility Analyses, 2015-2016

Rules with Total rules
component reviewed

Initial regulatory flexibility analysis (proposed rule)

Description of reasons why action considered

Statement of proposed rule’s objectives

Statement of proposed rule’s legal basis

©| ©| ©

Estimate of number of subject small entities

~
(V)

Description of compliance requirements

Description of compliance costs for small entities®

Quantitative estimate of compliance costs for small entities”

Description of necessary professional skills

Description of alternatives to the proposed rule

O O O OO O Ov|lwv|l©

(<o IN& NI &) | I (e]

Final regulatory flexibility analysis (final rule)

Description of need for the rule

Description of issues raised in public comments

Estimate of number of subject small entities

Description of compliance requirements

Description of compliance costs for small entities®

Quantitative estimate of compliance costs for small entities”

Description of necessary professional skills

Description of steps to minimize impact on small entities

Description of reasons for selecting alternative adopted in final rule

W|O|O|O|©|O|©|©W|©

O N[ || O] ©

Source: GAO analysis of Federal Register publications. | GAO-18-256

Note: The table does not represent all components required to be included in regulatory flexibility

analyses by the Regulatory Flexibility Act.

®The rules without estimates noted that data limitations prevented the agency from estimating the

number of affected small entities.

®The Regulatory Flexibility Act states that in complying with the regulatory flexibility analysis
provisions, an agency may provide either a quantifiable or numerical description of the effects of a
proposed rule or alternatives to the proposed rule, or more general descriptive statements if
quantification is not practicable or reliable. 5 U.S.C. § 607.

°Of the nine rules, four stated there were no public comments received on the initial regulatory

flexibility analysis.
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Table 20: Outcomes of Regulatory Flexibility Analyses on Final Rules, 2013-2016

Federal Reserve® Other regulators

Rules Total rules Rules Total rules
Public comments on initial analysisb 1 17 11 22
Description of rule changes related to public comments on initial 1 1° 9 11°¢
analysis
Description of rule changes related to SBA comments on initial 1 19 7 9°
analysis
Description of other rule changes 17 10 22
Description of any rule changes® 17 16 22
Description of reasons for rejecting each alternative (for rules 0 2 10 19
with initial analyses that identified alternatives)
Conclusion that rule will have significant economic impact on 0 17 4 22
substantial number of small entities
Conclusion that rule will not have significant economic impact 15 17 5 22
on substantial number of small entities
No conclusion about economic impact on small entities 2 17 13 22

Legend: Federal Reserve = Board of Governors of the Federal Reserve System; Other regulators = Commodity Futures Trading Commission, Consumer
Financial Protection Bureau, Federal Deposit Insurance Corporation, Office of the Comptroller of the Currency, and Securities and Exchange
Commission; SBA = Small Business Administration’s Office of Advocacy

Source: GAO analysis of Federal Register publications. | GAO-18-256

Notes: The table does not include all rules with regulatory flexibility analyses issued by each regulator
during the time period. The table reflects information described in the regulatory flexibility analysis
sections of rules reviewed by GAO. It may not reflect descriptions of rule changes contained in other
sections of a rule.

®The Federal Reserve is displayed separately because it generally performed regulatory flexibility
analyses for rulemakings regardless of the rule’s potential impact on small entities. Many of the
analyses indicated that the rule did not apply to small entities or had no compliance requirements.

®Rules for which the final analysis indicated that public comments were received on the initial
regulatory flexibility analysis.

°Reflects only those rules for which the final analysis indicated that public comments were received
on the initial regulatory flexibility analysis.

“Reflects only those rules for which the final analysis contained a response to SBA comments
received on the initial regulatory flexibility analysis.

°Rules for which the final analysis described changes to the proposed rule related to public comments
on the initial analysis, SBA comments, or any other changes.

"Reflects only those rules for which the initial analysis identified significant alternatives.
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= .

Protection Bureau

1700 G Street, N.W., Washington, DC 20552

January 18, 2018

Lawrence L. Evans, Jr.,

Managing Director, Financial Markets and Community Investment
Government Accountability Office

441 G Street, NW

Washington DC, 20548

Dear Mr. Evans:

Thank you for the opportunity to comment on the Government Accountability Office’s (GAO)
draft report, titled Financial Services Regulations: Procedures for Reviews under Regulatory
Flexibility Act Need to Be Enhanced (GAO-18-256). We greatly appreciate GAO’s work over the
course of this engagement and believe the report provides important information regarding federal
financial regulators’ compliance with the Regulatory Flexibility Act (RFA).

For rules that require a notice of proposed rulemaking, the RFA generally requires federal agencies
to prepare regulatory flexibility analyses that discuss the impact of the rule on small entities and
analyze regulatory alternatives that could minimize such impacts. However, the RFA does not
require these analyses if the head of the agency certifies that the rule will not have a significant
impact on a substantial number of small entities. The RFA also imposes an additional rulemaking
requirement on the Bureau. If the Bureau cannot certify that a rule under development will not
have a significant economic impact on a substantial number of small entities, the Bureau must
convene a Small Business Review Panel, composed of representatives from the Bureau, the Small
Business Administration (SBA), and the Office of Management and Budget’s (OMB). The panel
obtains input from small businesses that are likely to be directly affected by the rule and prepares a
report that must be made public as part of the rulemaking record.

The GAO’s report examines the sufficiency of each financial regulator’s certifications and RFA-
required analyses. The report also looks at the extent to which regulators established policies,
procedures, and criteria for complying with RFA requirements. Finally, the report examines the
extent to which financial regulators performed retrospective reviews under Section 610 of the RFA,
which requires agencies to review, within 10 years of a rule’s adoption, those rules assessed as
having a significant economic impact on a substantial number of small entities.

GAO makes one recommendation for the Bureau: The Bureau “should develop and implement
specific policies and procedures for how [it] will consistently comply with RFA requirements and
key aspects of Office of Advocacy and OMB guidance that include the following three elements:
® processes for creating and maintaining documentation sufficient to support analysis of
alternatives that could minimize the impact of small entities;

consumerfinance.gov
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® processes for considering, to the extent practicable, a rule’s potential economic impacts
on small entities including for evaluating broad economic impacts of regulations in
certification determinations and assessing alternatives that could minimize impact on
small entities; and

e in developing policies and procedures for section 610 reviews, include processes for
determining which rules require review, posting notices of upcoming reviews in the
Federal Register, maintaining documentation supporting the analysis and conclusions of
RFA-required considerations, and establishing procedures for publicly disclosing the
review or summaries (such as in Federal Register or on the agency’s website).”

The Bureau recognizes the importance of having in place specific policies and procedures about
how it will consistently comply with RFA requirements. As the report notes, the Bureau has formal
guidance instructing staff on how to conduct and document analyses for substantive rulemakings,
including on following the RFA. In developing this guidance, the Bureau looked to, among other
things, the SBA’s Office of Advocacy RFA Guide and various OMB guidance. The Bureau is
committed to updating its policies and procedures, including developing policies and procedures
for section 610 reviews, to ensure that it will consistently comply with RFA requirements.

The Bureau looks forward to continuing to work with GAO as it monitors the Bureau’s progress in
implementing this recommendation.

Sincerely,

Ot Yl

David Silberman
Associate Director for Research, Markets, and Regulations

consumerfinance.gov
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U.S. Commodity Futures Trading Commission
Three Lafayette Centre, 1155 21st Street, NW, Washington, DC 20581
www.cfte.gov

J. Christopher Giancarlo (202) 418-5030
Chairman jegiancarlo@cftc.gov

January 18, 2018

Lawrence Evans, Jr.

Managing Director

Financial Markets and Community Investment
United States Government Accountability Office
441 G Street, NW

Washington, DC 20548

Dear Mr. Evans:

Thank you for providing the opportunity to review and comment on the GAO’s report entitled
Financial Services Regulations: Procedures for Reviews under Regulatory Flexibility Act Need
to Be Enhanced (GAO-18-256). We appreciate GAO’s work on the important topic of
compliance with the Regulatory Flexibility Act (RFA) by the Commodity Futures Trading
Commission (CFTC) and other federal financial regulators and the courtesy that you have shown
CFTC staff in conducting this engagement.

The CFTC is committed to complying fully with the RFA. As the report indicates, the CFTC
formed an interdivisional working group (Working Group) in March 2017 to enhance the
Commission’s implementation of the RFA. The Working Group has been meeting on a regular
basis since then to develop proposals for updated small-entity definitions. The group is also
developing RFA policies and procedures and anticipates adopting these policies and procedures
in the coming months. We concur with the bulk of GAO’s recommendations for the CFTC which
are, for the most part, consistent with the planned work of the Working Group. The Working
Group will use the recommendations as a guide as it completes its work. We will carefully
consider-whether to make the public aware of the results of section 610 reviews in cases where
the review does not lead to proposed changes to the rule as this is not a clear requirement of the
statute.
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Thank you again for the opportunity to review and comment on the report. GAO’s work will
assist us in our continuing effort to improve the CFTC’s compliance with the RFA in the context
of our administration of the Commodity Exchange Act.

Sincerely,
ae

J. Christopher Giancarlo
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BOARD OF GOVERNORS

OF THE
FEDERAL RESERVE SYSTEM
WASHINGTON, D. C. 20551

MARK E. VAN DER WEIDE
GENERAL COUNSEL

January 18,2018

Lawrence Evans, Jr.

Managing Director

Financial Markets and Community Investment
United States Government Accountability Office
441 G Street, NW

Washington, DC 20548

Dear Mr. Evans:

Thank you for providing the Board of Governors of the Federal Reserve
System (“Board”) with an opportunity to review the final draft of the Government
Accountability Office (“GAQ”) report titled: Financial Services Regulations:
Procedures for Reviews under Regulatory Flexibility Act Need to Be Enhanced
(GAO-18-256). The GAQO’s report reviews the application by the six federal
financial regulators (the Board, Office of the Comptroller of the Currency, Federal
Deposit Insurance Corporation, Securities and Exchange Commission, Commodity
Futures Trading Commission, and Consumer Financial Protection Bureau) of the
Regulatory Flexibility Act (“RFA”) in their recent rulemakings. The report
recognizes that the Board “performed a full regulatory flexibility analysis for
almost all rulemakings, regardless of the rule’s impact on small entities.” This
practice provides transparency to the public about the impact of a proposed or final
rule on small businesses.

The GAO’s report makes two recommendations to the Board:
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1. The Board should develop and implement specific policies and
procedures for how the Board will consistently comply with
RFA requirements and key aspects of Office of Advocacy and
Office of Management and Budget guidance that include the
following three elements:

e Processes for creating and maintaining documentation
sufficient to support analysis of economic impact and
alternatives;

e Processes for disclosing the methodology—including
criteria for assessing significant economic impact and a
substantial number of small entities—and data sources of
economic analysis supporting certification determinations
and regulatory flexibility analyses; and

e Processes for considering, to the extent practicable, a rule’s
potential economic impacts on small entities including for
evaluating broad economic impacts of regulations in
certification determinations and assessing alternatives that
could minimize impact on small entities.

2. The Board should coordinate with the Office of Advocacy on
whether the Economic Growth and Regulatory Paperwork
Reduction Act (“EGRPRA”) review process satisfies the
requirements of section 610 of the RFA and, if not, what steps
should be taken to align the process with section 610
requirements. If additional actions are needed, the Board
should:

e Develop and implement specific policies and procedures for
performing section 610 reviews, including processes for
determining which rules require review, posting notices of
upcoming reviews in the Federal Register, and maintaining
documentation supporting the analysis and conclusions of
RFA-required considerations; and

« Publicly disclose the reviews, or summaries of the reviews,
along with the basis for any conclusions. Such disclosure
could include publishing results as part of the EGRPRA
report, in the Federal Register, or on the agency’s website.

With respect to the GAO’s first recommendation, as you know, the Board
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has adopted a handbook detailing the Board’s guidelines and policies for
complying with the RFA and for creating small-entity compliance guides. We plan
to review our policies and procedures to develop and implement, as appropriate,
additional processes with respect to documentation, disclosing methodology and
data sources, and considering a rule’s potential economic impact on small entities.

With respect to the GAO’s second recommendation, we will coordinate with
the Office of Advocacy to assess whether the EGRPRA review process satisfies
the requirements under section 610 of the RFA. We also plan to conduct a broader
review of our processes for section 610 reviews to ensure they are comprehensive
and transparent.

The Board strives for consistent and complete compliance with the
requirements of the RFA. We appreciate the GAO’s review of the Board’s
implementation of the RFA, for their professional approach to the review, and for
the opportunity to comment.

Sincerely,

M) pla

Mark Van Der Weide
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FDIC

Federal Deposit Insurance Corperaticn
55 17th Street MW, Washington, D.C. 20429-5390 Legal Division

Januaty 19, 2018

Mr, Lawrance L. Lvans, Jr., Managing Director
Financial Markets and Community Invesiment
1.8, Government Accountability Oilice

441 (G Street, NW

Washington, D.C, 20548

Dear Mr, Evans:

Thank you for the opportunity to review and comment on the Government Accountability
Office’s (“GAO™) draft report entitled, “Financiaf Services Regulations: Procedures for
Reviews Under Regulatory Flexibility dct Need 1o Be Enhanced” (GAQO-18-256) (“Report™).

The Report reviews, among other things, the extent (o which aud how financial regulators
performed required analyses under the Regulatory Flexibility Act (“REA™) and established
policics and procedures {or complying with RFA requirements.

The FDIC has a longstanding policy of developing and implementing its regulations in a marmer
that minimizes regulatory burden, consistent with safety and soundness, We have dedicated staff
in the Office of the Chief liconomist and Regulatory Analysis 1o conduct regulatory analysis. We
have implemented a standard preamble outline (o highlight regulatory analysis in a consistent
way across rules. Subject matler experis, economists, financial analysts, lawyers, and others
collaborate to enhance the analysis of each rule. Our ultimate goal is to cnsure thal analyses are
consislent, transpavent, aud in compliance with statutory requirements. As oullined in the
FINCs internal rulemaking resource, staff considers several sources when meetiug the FDIC’s
statutory mandates for regulatory analysis, including the Small Business Administration’s Office
of Advocacy guidance for compliance with (he RFA,

The Report contains bwe recommendations to assist the FDIC in further enhancing its
compliance with RFA requirements. Specifically, the Report reccommends that the FDIC should:

1. Develop and implement specific policics and procedures lor compHance with RFA
requircments, as well as Office o Advocacy and OMB guidance, that include enhanced
documentation, additional disclosure of data sources and methods, and processes for
considering # rule’s econemic impact on small entitics; and

2. Coordinate with the Office of Advocacy on whether ihe Feonomic Growth and
Regulatory Paperwork Reduction Act of 1996 (“EGRPRA™) review proccss satisfics the
requirements ol section 610 of the RTA.

We appreciate the GAO’s two recommendations and will consider them as we continue to
cnhance our palicies and procedures for perfornting regulatory analyscs, particularly compliance
wilh the RFA.
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Mr. Lawranee L. Evans, b -2- January 19, 2018

The FDIC takes scriousty its compliance with statutory mandates for repulatory analysis.

As acknowledged in the Report, independent agencies arce not required to follow certain guidance
used by the GAO as criterion for this report. At the same time, the FDIC has developed an
internal rulemaking resource that outlines the policies and procedures to comply with statutory
requirements, meluding the RFA, As the FIIC works Lo [urther enhance our policies and
procedures for regulatory analysis, we will continue to Incorporate provisions from Oflce of
Advocacy guidance for compliance with the RFA, as well as OMB guidance, where feasible.

As permitted by the RIVA, and as discussed with GAO staff, the FDIC incorporates REFA analysis
components threughout the preamble to help promote a clear and concise presentation of a rule.
Howcever, as noted in the Report, the GAO limited its review to analysis specifically included in
the RFA sections, and did not consider analysis published clsewhere in the preamble. The FDIC
continues Lo Iook For ways to make its regulatory analysis more transparcnt.

In the Report, the GAQ deseribes the types ol documentalion that FDIC stafT provided in
response to GAO"s request for support of regulatory Nexibilily analyses or certilication
decisions. As the FDIC continues to enhance our policies and procedures for vegulatory analysis,
we will ensure that staff considers GAQ’s recorunendation and incorporates additional
procedurcs related to documentation and disclosure of data sources or methods supporting our
rulemaking analysis.

Lastly, the Report notes that GAQ's searches of the Federal Regis(er tumed up no notices ol
section 610 reviews posted by the federal banking agencies in the last 10 years, As discussed
during the audit, prior to this vear, the last section 610 review for the FDIC was part of the 2007
EGRPRA review process, and notices of that 610 review were provided at that time. Since that
time, the FDIC has issued one rule in 2014 that requires a 610 review, and that review must be
compleled by 2024, We will take the recommendation into account as we further enhanee our
policies and procedures lor regulatory analysis,

Again, thank you for your efforts. If you have any questions or need additional follow-up
information, please do not hesitate to contact us.

Sincerely,

Charlesa]
Genceral Counsel

// = /} - ':}—__-_"“-.)
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

January 18, 2018

Lawrance Evans, Jr.

Managing Director

Financial Markets and Community Investment
U.S. Government Accountability Office

441 G Street, NW

Washington, DC 20548

Dear Mr. Evans:

Thank you for the opportunity to respond to the draft report, “Financial Services
Regulations: Procedures for Reviews under Regulatory Flexibility Act Need to Be Enhanced
(GAO -18-256).”

As someone who is committed to thorough analysis of the potential impacts of our rules
on small businesses, I welcome the GAO’s report. In particular, I appreciate the GAO’s
recommendation for strengthening the SEC’s retrospective reviews required by the Regulatory
Flexibility Act (RFA). One of my key principles is that effective rulemaking does not end with
rule adoption. I agree that the Commission should review its rules retrospectively and listen to
investors and others about where rules are, or are not, functioning as intended.

To address the report’s recommendations, I have asked the SEC staff to further evaluate
our processes for RFA analysis to identify additional ways to continue to improve the quality of
our rulemaking analysis and procedures. Because the GAO’s review examined the RFA
practices across six federal financial regulatory agencies and because RFA practices vary from
agency to agency, I wanted to highlight two aspects of the SEC’s approach to RFA compliance
that will inform our approach to further improving our RFA analysis practices. First, as noted in
footnote 46, the SEC as an independent regulatory agency is not subject to the specific RFA
requirements for regulatory analysis contained in Executive Orders 12,866 and 13,563 and OMB
Circular A-4. In considering the recommendations, we will continue to strive to incorporate the
principles and best practices set forth in these documents into our own internal practices, where
appropriate. Second, as part of Commission rulemaking, the SEC engages in economic analyses
of the likely costs and benefits of proposed and final rules, along with anticipated effects on
efficiency, competition, and capital formation. As permitted by RFA section 605(a), relevant
RFA analyses in SEC rulemaking releases often are found across several sections in the releases.
We will consider, therefore, potential improvements to better communicate to the public other
analyses in our releases that are relevant to the RFA analyses.
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Lawrance Evans, Jr.
Page 2

Thank you for the consideration that you and your staff have shown our agency. If you

have any questions or would like to further discuss this response, please contact Robert Stebbins,
General Counsel, at (202) 551-5100.

Sincerely,
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