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November 24, 2014 
 
The Honorable Ron Wyden 
Chairman 
The Honorable Orrin G. Hatch 
Ranking Member  
Committee on Finance 
United States Senate 
 
The Honorable Fred Upton 
Chairman 
The Honorable Henry Waxman 
Ranking Member 
Committee on Energy and Commerce 
House of Representatives 
 
The Honorable Dave Camp 
Chairman 
The Honorable Sander M. Levin 
Ranking Member 
Committee on Ways and Means 
House of Representatives 
 
Subject: Department of Health and Human Services, Centers for Medicare & Medicaid Services: 

Medicare and Medicaid Programs; Hospital Outpatient Prospective Payment and 
Ambulatory Surgical Center Payment Systems and Quality Reporting Programs; 
Physician-Owned Hospitals: Data Sources for Expansion Exception; Physician 
Certification of Inpatient Hospital Services; Medicare Advantage Organizations and 
Part D Sponsors: CMS-Identified Overpayments Associated with Submitted Payment 
Data 

 
Pursuant to section 801(a)(2)(A) of title 5, United States Code, this is our report on a major rule 
promulgated by the Department of Health and Human Services, Centers for Medicare & 
Medicaid Services (CMS) entitled “Medicare and Medicaid Programs; Hospital Outpatient 
Prospective Payment and Ambulatory Surgical Center Payment Systems and Quality Reporting 
Programs; Physician-Owned Hospitals: Data Sources for Expansion Exception; Physician 
Certification of Inpatient Hospital Services; Medicare Advantage Organizations and Part D 
Sponsors: CMS-Identified Overpayments Associated with Submitted Payment Data” (RIN: 
0938-AS15).  We received the rule on October 31, 2014.  It was published in the Federal 
Register as a final rule with comment period on November 10, 2014.  79 Fed. Reg. 66,770. 
 
The final rule with comment period revises the Medicare hospital outpatient prospective 
payment system (OPPS) and the Medicare ambulatory surgical center (ASC) payment system 
for calendar year (CY) 2015 to implement applicable statutory requirements and changes 
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arising from CMS’s continuing experience with these systems.  In this rule, CMS describes the 
changes to the amounts and factors used to determine the payment rates for Medicare services 
paid under OPPS and those paid under the ASC payment system.  In addition, it updates and 
refines the requirements for the Hospital Outpatient Quality Reporting (OQR) Program and the 
ASC Quality Reporting (ASCQR) Program.  Further, this rule makes changes to the data 
sources permitted for expansion requests for physician-owned hospitals under the physician 
self-referral regulations; changes to the underlying authority for the requirement of an admission 
order for all hospital inpatient admissions and changes to require physician certification for 
hospital inpatient admissions only for long-stay cases and outlier cases; and changes to 
establish a formal process, including a three-level appeals process, to recoup overpayments 
that result from the submission of erroneous payment data by Medicare Advantage (MA) 
organizations and Part D sponsors in the limited circumstances in which the organization or 
sponsor fails to correct these data. 
 
The Congressional Review Act (CRA) requires a 60-day delay in the effective date of a major 
rule from the date of publication in the Federal Register or receipt of the rule by Congress, 
whichever is later.  5 U.S.C. § 801(a)(3)(A).  The final rule has a stated effective time of 
January 1, 2015.  The rule was received on October 31, 2014, and was published in the Federal 
Register on November 10, 2014.  Therefore, the final rule does not have the required 60-day 
delay in its effective date.  The 60-day delay in effective date can be waived, however, if the 
agency finds for good cause that delay is impracticable, unnecessary, or contrary to the public 
interest, and the agency incorporates a statement of the findings and its reasons in the rule 
issued.  5 U.S.C. §§ 553(d)(3), 808(2).  CMS determined that because of the timing of the 
release of the new Healthcare Common Procedure Coding System (HCPCS) codes in this rule, 
it was impractical for CMS to provide prior notice and solicit comment on these codes and the 
payments assigned to them in advance of publication of the final rule that implements OPPS 
and the ASC payment system.  CMS believes it would have been contrary to the public interest 
to delay establishment of payment amounts for these codes.  Therefore, CMS found good 
cause to waive the notice of proposed rulemaking for the establishment of payment amounts for 
certain HCPCS codes.  
 
Enclosed is our assessment of CMS’s compliance with the procedural steps required by section 
801(a)(1)(B)(i) through (iv) of title 5 with respect to the rule.  Our review of the procedural steps 
taken indicates that CMS complied with the applicable requirements. 
 
If you have any questions about this report or wish to contact GAO officials responsible for the 
evaluation work relating to the subject matter of the rule, please contact Shirley A. Jones, 
Assistant General Counsel, at (202) 512-8156. 
 
 
 
 signed 
 
Robert J. Cramer 
Managing Associate General Counsel 
 
Enclosure 
 
cc: Annie Lamb 

Regulations Coordinator 
Department of Health and Human Services 
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ENCLOSURE 
 

REPORT UNDER 5 U.S.C. § 801(a)(2)(A) ON A MAJOR RULE 
ISSUED BY THE 

DEPARTMENT OF HEALTH AND HUMAN SERVICES, 
CENTERS FOR MEDICARE & MEDICAID SERVICES 

ENTITLED 
"MEDICARE AND MEDICAID PROGRAMS; HOSPITAL OUTPATIENT PROSPECTIVE 

PAYMENT AND AMBULATORY SURGICAL CENTER PAYMENT SYSTEMS AND QUALITY 
REPORTING PROGRAMS; PHYSICIAN-OWNED HOSPITALS: DATA SOURCES FOR 
EXPANSION EXCEPTION; PHYSICIAN CERTIFICATION OF INPATIENT HOSPITAL 
SERVICES; MEDICARE ADVANTAGE ORGANIZATIONS AND PART D SPONSORS:  

CMS-IDENTIFIED OVERPAYMENTS ASSOCIATED WITH SUBMITTED PAYMENT DATA" 
(RIN: 0938-AS15) 

 
 
(i) Cost-benefit analysis 
 
The Centers for Medicare & Medicaid Services (CMS) analyzed the economic effects of various 
provisions of this final rule with comment period.  CMS estimates that the update to the 
conversion factor and other adjustments (not including the effects of outlier payments, the pass-
through estimates, and the application of the frontier state wage adjustment for calendar year 
(CY) 2015) will increase total Outpatient Prospective Payment System (OPPS) payments by 2.2 
percent in CY 2015.  The changes to the Ambulatory Payment Classification (APC) weights; the 
changes to the wage indexes; the continuation of a payment adjustment for rural sole 
community hospitals, including essential access community hospitals; and the payment 
adjustment for cancer hospitals will not increase OPPS payments because these changes to 
OPPS are budget neutral.  However, these updates will change the distribution of payments 
within the budget neutral system.  CMS estimates that the total change in payments between 
CY 2014 and CY 2015, considering all payments, including changes in estimated total outlier 
payments, pass-through payments, and the application of the frontier state wage adjustment 
outside of budget neutrality, in addition to the application of the hospital outpatient department 
(OPD) fee schedule increase factor after all adjustments required by statute, will increase total 
estimated OPPS payments by 2.3 percent.  CMS estimates the total increase (from changes to 
the ASC provisions in this final rule with comment period as well as from enrollment, utilization, 
and case-mix changes) in Medicare expenditures under the ASC payment system for CY 2015 
compared to CY 2014 to be approximately $236 million.  
 
In the accounting statement accompanying this final rule with comment period, CMS estimates 
that the CY 2015 hospital OPD fee schedule increase in this rule will result in annualized 
monetized transfers of $900 million from the federal government to outpatient hospitals and 
other providers receiving payment under hospital OPPS.  CMS also estimates that the CY 2015 
update to the ASC payment system will result in annualized monetized transfers of $42 million 
from the federal government to Medicare providers and suppliers.  
 
(ii) Agency actions relevant to the Regulatory Flexibility Act (RFA), 5 U.S.C. §§ 603-605, 607, 
and 609 
 
CMS estimates that this final rule with comment period may have a significant impact on 
approximately 2,006 hospitals with voluntary ownership and approximately 709 small rural 
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hospitals.  CMS stated that the preamble of this final rule with comment period constitutes its 
Regulatory Flexibility Analysis and its Regulatory Impact Analysis under the Act.  
 
(iii) Agency actions relevant to sections 202-205 of the Unfunded Mandates Reform Act of 1995, 
2 U.S.C. §§ 1532-1535 
 
CMS determined that this final rule with comment period does not mandate any requirements 
for state, local, or tribal governments, or for the private sector.  
 
(iv) Other relevant information or requirements under acts and executive orders 
 
Administrative Procedure Act, 5 U.S.C. §§ 551 et seq. 
 
On December 10, 2013, CMS published a final rule on the CY 2014 OPPS and ASC programs, 
which included the interim APC assignments and status indicators of new or replacement 
HCPCS codes.  78 Fed. Reg. 74,826.  On July 14, 2104, CMS published a proposed rule on the 
CY 2015 OPPS and ASC programs.  79 Fed. Reg. 40,915.  CMS received 490 comments and 
719 comments on these items, respectively.  
 
CMS also found good cause to waive the notice of proposed rulemaking for the establishment of 
payment amounts for selected HCPCS codes.  CMS determined that it was impracticable for it 
to provide prior notice and solicit comment on these codes and the payments assigned to them 
in advance of publication of the final rule that implements OPPS and the ASC payment system.  
However, CMS also determined that it was imperative that these coding changes be timely 
accounted for and recognized under OPPS and ASC payment system because services 
represented by these codes will be provided to Medicare beneficiaries in hospital outpatient 
departments and ASCs during the calendar year in which they become effective.  If CMS did not 
assign payment amounts to new codes on an interim basis, it concluded that it would not be 
able to pay for these services during the initial calendar year in which the codes become 
effective.  For these reasons, CMS believes it would be contrary to the public interest to delay 
establishment of payment amounts for these codes. 
 
Paperwork Reduction Act (PRA), 44 U.S.C. §§ 3501-3520 
 
CMS determined that this final rule with comment period contains information collection 
requirements under the Act.  CMS estimated the financial burden of these requirements for the 
CY 2017 payment determination and subsequent years, including, among other provisions, (1) 
$4.2 million for all hospitals for requirements associated with the Hospital Outpatient Quality 
Reporting (OQR), (2) approximately $96.9 million for chart-abstracted measures, (3) $3,208,203 
for the National Healthcare Safety Network healthcare-associated infection measure, (4) 
$119,070 for web-based submission of these measures, and (5) $180,000 for OQR program 
validation.  CMS also estimated that changes to three measures will result in a reduction in 
financial burden of $23.8 million for the CY 2016 payment determination from CMS’s original 
estimate of $76.8 million.  
 
Statutory authorization for the rule 
 
CMS promulgated this final rule with comment period under the authority of sections 1102, 
1860D-1 through 1860D-42, 1871, and 1877 of the Social Security Act.  42 U.S.C. §§ 1302, 
1395w-101 through 1395w-152, 1395hh, and 1395nn. 
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Executive Order No. 12,866 (Regulatory Planning and Review) 
 
CMS determined that this final rule with comment period is economically significant under the 
Order and therefore has been reviewed by the Office of Management and Budget.  
 
Executive Order No. 13,132 (Federalism) 
 
CMS determined that this final rule with comment period will not have a substantial direct effect 
on state, local, or tribal governments, preempt state law, or otherwise have a federalism 
implication.  
 
 



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Sheetfed Uncoated v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CompatibilityLevel 1.7

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams true

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Preserve

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 150

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 150

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<





    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>







    /HUN <>

    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)

    /JPN <>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>





    /SKY <>



    /SUO <>

    /SVE <>

    /TUR <>



    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



