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June 30, 2005
The Honorable Charles E. Grassley
Chairman
The Honorable Max Baucus
Ranking Minority Member
Committee on Finance
United States Senate
Subject: Medicare: Concerns Regarding Plans to Transfer the Appeals Workload from

SSA to HHS Remain
Medicare—the federal health insurance program that covers the nation’s elderly and
disabled—annually processes over 1 billion medical claims for services provided to
beneficiaries. The Centers for Medicare & Medicaid Services (CMS), an agency
within the Department of Health and Human Services (HHS), administers the
Medicare program with the assistance of its claims administration contractors. These
contractors are charged with processing and paying claims that are properly
submitted and that are for medically necessary and covered services. The
contractors also deny payment for claims considered invalid, incomplete, or
otherwise improper. Medicare beneficiaries and providers have the right to appeal
denied claims through a multilevel administrative process that includes a decision by
an administrative law judge (ALJ). In fiscal year 2004, CMS’s contractors denied over
158 million Medicare claims, about 5 million of which resulted in the initiation of
appeals. In the same year, about 113,000 denied claims were appealed to ALJs.
Two federal agencies—HHS and the Social Security Administration (SSA)—play a
role in resolving Medicare appeals, but neither agency manages the entire process. In
recent years, the Medicare appeals process has been the subject of widespread
concern because of poor coordination between HHS and SSA and the time it takes to
resolve appeals. In December 2000, the Medicare, Medicaid, and SCHIP Benefits
Improvement and Protection Act of 2000 (BIPA) was enacted. It mandated appeals
reform, including stricter time frames for processing Medicare appeals. Additional
changes were required 3 years later by the Medicare Prescription Drug, Improvement,
and Modernization Act of 2003 (MMA). MMA mandated that SSA transfer its
Medicare appeals workload to HHS, between July 1, 2005, and October 1, 2005—in
effect, consolidating Medicare appeals within a single federal agency.
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In October 2004, we noted that transferring the Medicare appeals workload from SSA
to HHS posed a complex challenge, requiring careful preparation and precise
1
implementation of many interrelated tasks. We also reported that the plan that HHS
and SSA jointly developed to transfer this workload lacked sufficient detail on how
the transfer would be accomplished. We concluded that the absence of this
information seriously jeopardized a successful and timely transition and threatened
to compromise service to appellants.
In light of our concerns, you asked us to monitor the transfer of the appeals workload
from SSA to HHS. Specifically, our objectives were to (1) assess the agencies’
progress in preparing to implement the transfer and (2) determine how HHS spent
funds appropriated for transferring the appeals workload from SSA to HHS and
related activities in fiscal year 2004 and the first half of fiscal year 2005.
To address these matters, we followed up on the steps taken to address weaknesses
cited in our October 2004 report. We obtained documentation on the transfer and
discussed this information with HHS and SSA officials. We also examined relevant
laws, regulations, policies, and procedures concerning the transfer of SSA’s Medicare
appeals workload to HHS. In addition, we reviewed the budget assumptions and
documentation related to spending on transfer-related activities—including
reimbursements to SSA and CMS’s implementation of BIPA reforms—and
interviewed HHS, CMS, and SSA budget officials on these matters. We performed our
work from October 2004 through June 2005, in accordance with generally accepted
government auditing standards.
We recognize that the implementation of the plan to transfer the Medicare appeals
function from SSA to HHS is at a critical and dynamic stage. This report provides a
snapshot of that progress as of May 26, 2005.
In summary, we found that, although HHS and SSA have taken steps to prepare for
the required transfer of the appeals function as required by MMA, some of the
concerns we cited in our October 2004 report continue. With the July 1, 2005,
implementation of the transfer plan quickly approaching, we identified three areas of
concern.
•

First, ensuring sufficient appellant access to hearings will be challenging. HHS
has severely limited access to in-person hearings by establishing 4 hearing
offices, in contrast to the 141 maintained by SSA. HHS will have to make
special arrangements to obtain hearing space in other locations to ensure that
appellants have adequate and timely access to in-person hearings. Despite its
heavy reliance on videoconferencing (VTC) technology, HHS has not provided
convincing evidence that appellants generally consider VTC hearings an
adequate substitute for in-person hearings. HHS also faces a complex
logistical task in arranging for thousands of VTC hearings, but has not
estimated its needs based on SSA’s recent hearing experience or another
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See GAO, Medicare: Incomplete Plan to Transfer Appeals Workload from SSA to HHS Threatens
Service to Appellants, GAO-05-45 (Washington, D.C.: Oct. 4, 2004).
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reasonable surrogate. Instead, HHS plans to tap these resources on an asneeded basis, providing little assurance that VTC hearings can be scheduled
and completed within the stricter time frame.
•

Second, HHS is facing tight time frames to hire and train ALJs to hear
Medicare appeals. HHS has not yet hired its Chief ALJ, and, although 23
individuals have accepted offers to fill the 49 open positions for ALJs who are
expected to hear appeals, HHS’s hiring and training timetable is extremely
ambitious and provides little margin for error.

•

Third, HHS continues to face operational challenges that have not yet been
resolved, such as implementing its new Medicare appeals case-tracking system
at all levels of the appeals process.

We are also concerned that, with such an enormous task still in front of it, HHS has
not developed a specific contingency plan for processing appeals if for some reason it
does not meet its October 1, 2005, deadline.
We also reviewed HHS’s spending on the transfer of the appeals function and related
activities in fiscal year 2004 and the first half of fiscal year 2005. We found that for
fiscal year 2004, HHS spent less than it had been appropriated for transfer-related
activities and SSA appeals processing. Furthermore, HHS spent slightly more than
half of its fiscal year 2005 appropriation during the first two quarters of the fiscal
year. Enclosure I contains briefing slides that elaborate on our findings.
We provided SSA and HHS with a draft of this report for comment. In its written
comments, SSA did not indicate whether it agreed or disagreed with the information
we presented in our report. However, SSA stressed its commitment to successfully
transferring the appeals workload to HHS, while maintaining service to appellants.
SSA also updated the information contained in our draft, most notably, that it
submitted a plan to the Office of Management and Budget on June 1, 2005, for
completing its pending Medicare appeals workload. SSA commented that it would
have between 3,000 to 5,000 Medicare claims pending on October 1, 2005—the date
the transition is to be completed. Furthermore, SSA did not provide written
assurance as to when these appeals would be completed.
HHS also provided written comments and stated that it generally agreed with the
report’s contents and described its most recent progress in preparing for the transfer
of the appeals function. However, HHS suggested that our report contained two
inaccuracies. First, HHS took issue with our statement that it had not provided
convincing evidence that appellants generally consider VTC hearings an adequate
substitute for in-person hearings and concluded that our statement was based on a
faulty premise. HHS said that the applicable statutory provision does not include any
specific requirements regarding the form that hearings must take and that the only
requirement is that they comport with due process. However, our concern extends
beyond legal requirements and encompasses a variety of reasons why appellants may
be uncomfortable with VTC hearings. For example, beneficiary appellants may be
intimidated by the unfamiliar technology or may be concerned that a lack of personal
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contact with the ALJ may put them at a disadvantage. It is this type of information—
the beneficiary appellants’ perspective on the use of VTCs as opposed to in-person
hearings—that HHS has not provided. Second, HHS said that our statement that
those appealing to the ALJ level have a right to an in-person hearing is inaccurate.
We recognize that the provision of the act governing hearings, which was enacted in
2
1939, does not specify the form they must take, but until 2003 the regulations did not
3
contemplate VTC hearings. When SSA amended these regulations in 2003 to
facilitate the use of VTC hearings, no changes were made to preclude or significantly
burden an appellant’s choice of an in-person hearing. 4 We revised our wording to
reflect that appellants may choose an in-person hearing.
Both SSA and HHS provided technical comments, which we incorporated as
appropriate. (See enclosure II for a copy of SSA’s comments and enclosure III for a
copy of HHS’s comments.)
----We provided your staff with the information contained in this report on May 26, 2005.
As discussed with your staff during that briefing, we agreed to issue this report to you
containing the information we provided. As agreed with your office, unless you
publicly announce its contents earlier, we plan no further distribution of this report
until 30 days after its issue date. At that time, we will send copies to the Secretary of
HHS, the Commissioner of SSA, and other interested parties. We will also make
copies available to others upon request. In addition, this report will be available at no
charge on GAO’s Web site at http://www.gao.gov.
If you or your staff have any questions about this report, please call me at (312) 2207600. Contact points for our Offices of Congressional Relations and Public Affairs
may be found on the last page of this report. Geraldine Redican-Bigott, Enchelle
Bolden, Helen Desaulniers, Shirin Hormozi, Barbara Mulliken, and Craig Winslow
made key contributions to this report.

Leslie G. Aronovitz
Director, Health Care

Enclosures -- 3
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Social Security Act Amendments of 1939, ch. 666, sec. 201, § 205(b), 53 Stat. 1360, 1368 (codified as
amended at 42 U.S.C. § 405(b) (2000).
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20 C.F.R. §§ 404.929 and 404.936 (2002).
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68 Fed. Reg. 5,210, 5,218 (codified at 20 C.F.R. §§ 404.929 and 404.936(d) and (e) (2004)).
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Enclosure I

Enclosure I

GAO Briefing

MEDICARE:

Concerns Regarding Plans to Transfer
the Appeals Workload from SSA to HHS Remain

Briefing to the Staff of the
Senate Committee on Finance
May 26, 2005
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Enclosure I

Enclosure I

MEDICARE: Concerns Regarding Plans to Transfer
the Appeals Workload from SSA to HHS Remain
•
•
•
•
•
•

Introduction
Objectives
Scope and Methodology
Results in Brief
Background
GAO Findings
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Enclosure I

Enclosure I

Introduction
• The Medicare appeals process has been the subject of widespread
concern in recent years because of the time it takes to resolve
appeals of denied claims.
• Two federal agencies play a role in deciding Medicare appeals, but
neither agency manages the entire four-level administrative appeals
process. The Department of Health and Human Services (HHS) is
responsible for overseeing the Medicare program, including
managing three levels of the appeals process. However, the Social
Security Administration (SSA), formerly an agency within HHS, has
continued to hear appeals at the third level in the process, despite
the fact that it became an independent agency in 1995.

3

7

GAO-05-703R Medicare Appeals

Enclosure I

Enclosure I

Introduction
• To help expedite the adjudication of appealed claims, the Congress
passed two laws:
• The Medicare, Medicaid, and SCHIP Benefits Improvement and
Protection Act of 2000 (BIPA), which established stricter time
frames for processing Medicare appeals.
• The Medicare Prescription Drug, Improvement, and
Modernization Act of 2003 (MMA) mandated transfer of SSA’s
Medicare appeals function to HHS. As a result, all levels of the
administrative appeals process will reside within a single
federal agency.
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Enclosure I

Enclosure I

Introduction
• Our October 4, 2004, report, Medicare: Incomplete Plan to Transfer
Appeals Workload from SSA to HHS Threatens Service to
Appellants (GAO-05-45), noted that transferring the Medicare
appeals function from SSA to HHS posed a complex challenge,
requiring careful preparation and precise implementation of many
interrelated tasks. We found that the plan developed by SSA and
HHS to transfer the Medicare appeals workload lacked sufficient
details. We concluded that the absence of specific information on
how the transfer would be implemented seriously jeopardized a
successful and timely transition and threatened to compromise
service to appellants.

5
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Enclosure I

Enclosure I

Objectives
We were asked to

1. assess the progress in preparing to implement the
transfer of the Medicare appeals function from SSA to
HHS and
2. determine how HHS spent funds appropriated for
transferring the appeals workload from SSA to HHS and
related activities in fiscal year 2004 and the first half of
fiscal year 2005.

6
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Enclosure I

Enclosure I

Scope and Methodology
• To perform our work, we
• followed up on steps the agencies have taken to address
weaknesses cited in our October 2004 report, obtained
documentation on transfer activities, and discussed this
information with HHS and SSA officials;
• examined laws, regulations, policies, and procedures relevant
to the transfer of the Medicare appeals workload; and
• reviewed the budget assumptions and documentation related to
the allocation and spending of appeals transfer funds, and
interviewed budget officials from HHS and SSA.
• We performed our work from October 2004 through June 2005, in
accordance with generally accepted government auditing standards.
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Enclosure I

Enclosure I

Results in Brief
• HHS and SSA are taking steps to prepare for the transfer of the
Medicare appeals workload by October 1, 2005, as required by
MMA. However, we are concerned that HHS’s approach for
accomplishing the remaining key tasks follows an ambitious
schedule that leaves little margin for error. Our concerns focus on
HHS’s ability to maintain sufficient appellant access to hearings,
meet critical resource needs, and resolve operational issues.
• In FY 2004, HHS spent $59.5 million of the $77 million appropriated
for the transfer of the appeals function and related activities. In FY
2005, HHS was appropriated $81 million for the transfer and related
activities and an additional $49.6 million to reimburse SSA for
hearing Medicare appeals. HHS spent slightly more than half of
these funds through the first two quarters of the fiscal year.
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Enclosure I

Enclosure I

Background

• Medicare covers a variety of health care services including inpatient
hospital care, physician services, and diagnostic tests. In addition,
as a result of MMA, beneficiaries will be able to participate in
Medicare’s new, voluntary prescription drug benefit, beginning in
January 2006. Like other denied claims, denied prescription drug
claims will also be subject to appeal.
• The Centers for Medicare & Medicaid Services (CMS), an agency
within HHS, is responsible for administering the Medicare program,
with assistance from its claims administration contractors. These
contractors are charged with processing and paying claims that are
properly submitted and that are for medically necessary and
covered services.
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Enclosure I

Enclosure I

Background

• Medicare’s claims administration contractors are also charged with
identifying and denying claims that are invalid, incomplete, or
improper. For example, a claim may be denied if a beneficiary
received services that were medically unnecessary or not covered
by Medicare, or if the deadline for filing claims had been exceeded.
• In FY 2004, over 158 million Medicare claims were denied and
about 5 million were appealed to the first level in the process. That
same year, about 113,000 denied claims were appealed to the third
level of the process, where administrative law judges (ALJs) hear
and decide appeals. An appeal may consist of more than one
denied claim.
10
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Enclosure I

Enclosure I

Background

•

•

The administrative appeals process consists of four levels:
•

CMS’s claims administration contractors resolve appeals at
the first two levels.

•

ALJs from SSA hear and decide appeals at the third level of
the process. At this level, appellants may choose an inperson hearing.

•

The Medicare Appeals Council, within HHS’s Departmental
Appeals Board, resolves appeals at the fourth level.

Appellants who are dissatisfied with decisions reached at one
level in the appeals process may submit their appeal to the next
level.
11

15

GAO-05-703R Medicare Appeals

Enclosure I

Enclosure I

Background

• Until FY 2004, the President’s budget submission to Congress
included a request for SSA to be provided with funds to process
Medicare appeals. However, the FY 2004 submission requested
that HHS be provided with funds to process appeals, instead of
SSA. SSA subsequently entered into an agreement with HHS to
hear appeals, and Congress appropriated funds to HHS to pay SSA
for its work.
• HHS budgeted $50 million in both fiscal years 2004 and 2005 to
reimburse SSA for adjudicating Medicare appeals.
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Enclosure I

Enclosure I

Background
• MMA specified that the ALJ function be transferred from SSA to
HHS no earlier than July 1, 2005, and no later October 1, 2005.
MMA also directed SSA and HHS to develop a plan detailing how
the transfer would take place and specified that certain elements be
addressed. Among other things, the plan was to
• provide for an appropriate geographic distribution of ALJs
throughout the United States;
• identify steps for hiring ALJs and training them about
Medicare law and regulation;
• establish appropriate staffing levels, considering the current
and anticipated appeals workload;
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Enclosure I

Enclosure I

Background

•

address the feasibility of conducting hearings using
videoconferencing (VTC) technologies; and

•

establish management tools, including specific regulations to
govern the appeals process, a timetable for accomplishing the
transfer, and a case-tracking system to facilitate the
maintenance and transfer of data across all levels of the
appeals process.
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Enclosure I

Enclosure I

Background
• In response to MMA’s mandate, SSA and HHS jointly developed
the required transfer plan. The plan provides that, beginning July 1,
2005—3 months before the mandatory transfer date established by
MMA—all Medicare appeals that otherwise would have been sent
to SSA will instead be sent to HHS for adjudication, with one
exception: Appeals related to Medicare’s managed care claims will
be sent to HHS beginning September 1, 2005. This approach was
designed to enable SSA to concentrate on completing its pending
Medicare appeals workload from July 1, 2005, through September
30, 2005. This strategy was also intended to permit HHS to fully
assume the Medicare appeals hearing function on October 1, 2005,
without inheriting a pending workload from SSA.
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Enclosure I

Enclosure I

Background

• CMS published procedures and guidance on implementing
statutory changes to the appeals process resulting from both BIPA
and MMA in an Interim Final Rule with Comment Period in March
2005. As a result, additional changes to the appeals process will
include
• replacing the claims administration contractors who resolve the
appeals at the second level of the process with a new type of
contractor, called qualified independent contractors (QIC) and
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Enclosure I

Enclosure I

Background
• meeting the requirements for faster resolution of appeals:
QICs will have to resolve appeals in 60 days, compared with
the current 120-day requirement for the hearing officers at the
claims administration contractors.
HHS ALJs will have to resolve appeals within 90 days. SSA
ALJs currently have no time limit but, between October 2004
and March 2005, took an average of 295 days to resolve
appeals.
These changes were implemented for some QICs on May 1, 2005,
and will be fully implemented when the remaining QICs become
operational on January 1, 2006.
17
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Enclosure I

Enclosure I

Background
• In our October 2004 report, we recommended that, to facilitate the
transfer of SSA’s ALJ workload to HHS, the Secretary of HHS and
the Commissioner of SSA should, among other things,
• identify where staff and hearing facilities—including VTC
equipment—are needed;
• develop an approach to ensure that ALJs and support staff can
be hired and adequately trained; and
• prepare a detailed project plan that includes key elements
essential to the transfer of the ALJ function from SSA to HHS,
including contingency plans for appeals to be decided, if the
transfer is not completed by October 1, 2005.
18
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Enclosure I

Enclosure I

GAO Findings
Objective 1: Preparations to Implement the ALJ Transfer Plan
•

Since we issued our October 2004 report, HHS and SSA have
made progress in completing tasks necessary to facilitate the
transfer of the ALJ workload from one agency to the other.
However, as of May 26, 2005, some of the recommendations we
made in that report had not been fully addressed.
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Enclosure I

Enclosure I

GAO Findings
Objective 1: Preparations to Implement the ALJ Transfer Plan
•

Specifically, since the issuance of our October 4, 2004, report, we
have identified three ongoing concerns related to the
implementation of the ALJ transfer plan:
1. Maintaining Sufficient Appellant Access to Hearings
•
•

reliance on widespread use of VTC hearings
in-person hearings result in waiver of the statutory 90-day
deadline

2. Meeting Critical Human Resource Needs
3. Resolving Operational Issues
• delay in fully implementing appeals case-tracking system
• lack of contingency planning
20
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Enclosure I

Enclosure I

GAO Findings
Objective 1: Preparations to Implement the ALJ Transfer Plan:
Maintaining Sufficient Appellant Access—Reliance on Widespread Use
of VTC Hearings Raises Concerns

As of October 4, 2004

As of May 26, 2005

• HHS reported it would locate
the central office in the
Baltimore/Washington area
and planned to develop a
process to identify other
hearing office locations.

• HHS will locate a central
hearing office in Arlington, VA;
and three other hearing offices
in Miami, FL; Cleveland, OH;
and Irvine, CA. The Arlington
site will also function as a
hearing office. HHS stated that
having a small number of
offices is cost-effective and will
enable it to open them quickly.
HHS noted it may later need to
realign this structure on the
basis of workload experience.
(See fig. 1.)
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Enclosure I

Enclosure I

GAO Findings
Objective 1: Reliance on Widespread Use of VTC Hearings Raises Concerns
Figure 1: Distribution of SSA’s and HHS’s Hearing Offices

a The Arlington, VA office will be smaller than the other three hearing offices. It will serve the Washington, DC metro area and also assist in
processing cases for other regions as needed.

22

26

GAO-05-703R Medicare Appeals

Enclosure I

Enclosure I

GAO Findings
Objective 1: Reliance on Widespread Use of VTC Hearings
Raises Concerns
As of October 4, 2004

As of May 26, 2005

• HHS indicated it planned to
rely heavily on VTCs but had
not determined the proportion
of appellants willing to conduct
hearings using this technology.
Several ALJs told us that
beneficiaries are often
uncomfortable using VTC
facilities and prefer in-person
hearings. HHS said it would
study how best to employ
VTCs in the hearing process.

• HHS expects most appellants
to use VTCs. According to
HHS, about 90 percent of
appellants are providers, many
of whom are familiar with
VTCs, and are represented by
law firms with their own VTC
equipment. HHS stated that
some ALJs and beneficiaries
will still travel to hearing
locations. CMS’s rule does not
address whether appellants
would be paid for travel, but
HHS said it will issue guidance
on this by the time its ALJs
begin hearing appeals.
23
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Enclosure I

Enclosure I

GAO Findings
Objective 1: Reliance on Widespread Use of VTC Hearings
Raises Concerns
As of October 4, 2004

As of May 26, 2005

• HHS did not provide
information on the number of
hearings it expected to conduct
in-person and by VTC.

• HHS estimates that its ALJs
will receive 42,000 Medicare
appeals in FY 2006, excluding
appeals resulting from the new
prescription drug benefit. HHS
acknowledged that it does not
have a reliable projection of
future appeals associated with
this new benefit but believes
that the number will be small.
HHS noted that not all appeals
require hearings. It estimates
about three-quarters of appeals
received will result in hearings.
24
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Enclosure I

Enclosure I

GAO Findings
Objective 1: Reliance on Widespread Use of VTC Hearings
Raises Concerns
As of October 4, 2004

As of May 26, 2005

• HHS did not specify its VTC •
needs, including the number of
sites needed or the location of
anticipated VTC sites.

HHS said it cannot precisely specify
its equipment needs but will have
31 VTC facilities in its 4 hearing
offices. It may also use VTC
facilities in its 10 regional offices.
HHS also told us it has access to
VTC facilities in 503 cities
nationwide. This includes access to
sites operated by (1) private
vendors that have existing federal
contracts and (2) SSA, which will
give HHS access to VTC facilities in
69 of its locations.
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Enclosure I

Enclosure I

GAO Findings
Objective 1: Reliance on Widespread Use of VTC Hearings
Raises Concerns
As of October 4, 2004

As of May 26, 2005

• CMS is testing a Web site for
beneficiaries to access their
claims information. HHS
planned to study the feasibility
of using this Web site for
electronic filing of appeals.

• CMS is conducting its test for a
limited population and may
expand participation over the
next 2 years. There is no
timetable, however, for when it
may be possible for appeals to
be filed electronically.
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Enclosure I

Enclosure I

GAO Findings
Objective 1: Reliance on Widespread Use of VTC Hearings
Raises Concerns
GAO Observations
• While HHS provided a rationale for choosing its four locations that it
believes is cost-effective, the number of hearing sites dedicated to
HHS’s use for in-person hearings will be greatly reduced. HHS will
have to make arrangements to schedule hearings elsewhere on an
as-needed basis to ensure that appellants granted in-person
hearings have reasonable and timely access to them.
• In addition, although HHS told us that most providers and attorneys
are familiar with VTC technology, it has not shown that these
appellants or beneficiaries generally consider VTC hearings an
adequate substitute for in-person hearings.
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Enclosure I

Enclosure I

GAO Findings
Objective 1: Reliance on Widespread Use of VTC Hearings
Raises Concerns
GAO Observations (continued)
• HHS faces a complex logistical task in arranging for thousands of
VTC hearings that may be required to resolve appeals within the
statutory 90-day deadline. However, HHS has indicated that it
cannot determine the number of hearings it will hold by VTC, and,
as a result, it has not calculated how many hearings it can conduct
using its equipment and VTC facilities available from private
vendors and SSA. While it is understandable that HHS cannot
anticipate the locations where it will need to conduct VTC hearings
with great precision, it has not developed estimates of its VTC
needs based on SSA’s recent hearing experience or another
reasonable surrogate to help it address this overwhelming task.
Instead, HHS plans to tap these resources as needed, providing
little assurance that VTC hearings can be scheduled and completed
in a timely manner.
28
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Enclosure I

Enclosure I

GAO Findings
Objective 1: Reliance on Widespread Use of VTC Hearings
Raises Concerns
GAO Observations (continued)
• While HHS is studying the feasibility of using CMS’s beneficiary
Web site for electronic appeals submissions, it will not be available
to beneficiaries in the short-term.
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Enclosure I

Enclosure I

GAO Findings
Objective 1: Preparations to Implement the ALJ Transfer Plan:
Maintaining Sufficient Appellant Access—In-Person Hearings Result in
Waiver of the Statutory 90-day Deadline

As of October 4, 2004

As of May 26, 2005

• HHS said that its regulations
would also address the use of
VTCs in lieu of in-person
hearings.

• Under CMS’s rule, appellants who
request and show good cause for
in-person hearings may, with
management approval, be granted
one. But such requests will
constitute waiver of the statutory
90-day requirement for a
decision. Although HHS said it will
revise the rule to clarify that there
will be no waiver when requests
are denied, appellants granted inperson hearings will lose the
benefit of any deadline.
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Enclosure I

Enclosure I

GAO Findings
Objective 1: In-Person Hearings Result in Waiver of the Statutory
90-day Deadline
GAO Observations
•

The rule does not provide clear standards for appellants to show
good cause when requesting in-person hearings. It also does not
include any deadlines for scheduling such hearings or deciding
these appeals. This may most affect the 10 percent of appellants
who are beneficiaries—as opposed to providers represented by
law firms—and who may not be familiar with VTCs or have easy
access to VTC facilities.
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Enclosure I

Enclosure I

GAO Findings
Objective 1: Preparations to Implement the ALJ Transfer Plan:
HHS Faces Challenges in Meeting Critical Human Resource Needs

As of October 4, 2004

As of May 26, 2005

• HHS stated that it was working • HHS plans to hire 54 ALJs—a
Chief ALJ, 4 managing ALJs, and
with the Office of Personnel
49 ALJs who will hear appeals.
Management (OPM) to
Offers have been accepted for all
expedite the hiring of at least
4 managing ALJ positions. One
50 ALJs.
of the managing ALJs is currently
serving as the acting Chief
Judge. In addition, offers have
been accepted for 23 of the 49
positions for ALJs who will hear
Medicare appeals. HHS plans to
hire half of its ALJs by mid-June
2005 and the other half by late
July 2005.
32

36

GAO-05-703R Medicare Appeals

Enclosure I

Enclosure I

GAO Findings
Objective 1: HHS Faces Challenges in Meeting Critical Human
Resource Needs
As of October 4, 2004

As of May 26, 2005

• HHS said that, in addition to
relying on workload and staffing
data from SSA, it would conduct its
own additional analysis to develop
its workload forecasts and staffing
needs.

• HHS maintains that 54 ALJs will
be a sufficient number to manage
the anticipated appeals workload
within its statutory 90-day
deadline. It based this on SSA’s
staffing data and discussions with
SSA officials. HHS said that it
expects to be very efficient, which
will enable it to resolve appeals
more quickly than SSA. HHS will
also set aggressive processing
standards for hearing offices and
plans to monitor their performance.
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Enclosure I

Enclosure I

GAO Findings
Objective 1: HHS Faces Challenges in Meeting Critical Human
Resource Needs
As of October 4, 2004

As of May 26, 2005

• HHS had not determined how it
would distribute its ALJ
positions.

• HHS determined that it will place
a Chief ALJ and 4 ALJs in its
Arlington office and 15 ALJs in
each of the other 3 locations. In
addition, each of HHS’s 4
hearings offices will be headed
by a managing ALJ.
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Enclosure I

GAO Findings
Objective 1: HHS Faces Challenges in Meeting Critical Human
Resource Needs
As of October 4, 2004

As of May 26, 2005

• In addition to working with OPM to
obtain ALJs, HHS was also relying
on OPM for assistance in hiring
support staff.

• According to HHS, offers have
been accepted for each of the 4
hearing office manager positions.
HHS also plans to hire half of its
support staff—including 85
attorneys—by mid-June 2005 and
the other half by late July 2005.
Seventeen attorneys have
accepted positions, and 63 offers
are outstanding. HHS noted that
its appeals workload will not be at
full strength on July 1, 2005, and
that more staff will be added
following the transfer.
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Enclosure I

GAO Findings
Objective 1: HHS Faces Challenges in Meeting Critical Human
Resource Needs
As of October 4, 2004

As of May 26, 2005

• HHS stated it would consider
Medicare expertise as a factor
in hiring its ALJs. However,
OPM’s registry of ALJ
applicants does not indicate
whether they have Medicare
expertise.

• HHS stated that many of the
individuals who have accepted
ALJ positions are SSA
employees with Medicare
experience, but said it could
not supply precise information
until a later date. HHS also
emphasized that MMA did not
require that it hire ALJs with
Medicare expertise—only that
HHS consider this as a factor
in the hiring process.
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Enclosure I

GAO Findings
Objective 1: HHS Faces Challenges in Meeting Critical Human
Resource Needs
As of October 4, 2004

As of May 26, 2005

• HHS reported that it had
contracted with HHS
University—its internal training
unit—to analyze training
needs, oversee the
development of training
materials, and schedule
classes.

• HHS plans to begin training the
first group of newly hired ALJs
and support staff in mid-June
2005. Three weeks of training will
be provided, including 3 days
devoted to Medicare law. In
addition, those beginning careers
as ALJs will attend 2 weeks of
training at the National Judicial
College in mid-July 2005. HHS
stated that the majority of training
will be conducted before ALJs
hear cases.
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Enclosure I

GAO Findings
Objective 1: HHS Faces Challenges in Meeting Critical Human
Resource Needs
GAO Observations
• With about 5 weeks remaining before implementation of the transfer
plan is due to begin, HHS has not yet hired a Chief Judge.
Although a managing ALJ is currently acting as Chief Judge, and,
according to HHS, has authority to develop policies and make key
human resource decisions, we believe that the delay in hiring a
permanent Chief Judge is less than ideal. The uncertainty that
inherently accompanies an acting status, in our view, adds to the
complexities associated with an already challenging task and
makes a smooth transition more difficult.
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Enclosure I

GAO Findings
Objective 1: HHS Faces Challenges in Meeting Critical Human
Resource Needs
GAO Observations (continued)
• HHS has assured us that it will be ready to begin implementing the
transfer on July 1, 2005, as planned. However, we are concerned
with HHS’s tight schedules for hiring and training staff. HHS’s hiring
and training timetables are ambitious and provide little margin for
error. A delay in meeting either schedule could affect the agency’s
ability to begin hearing appeals on time or resolving appeals within
the required statutory 90-day deadline.
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Enclosure I

GAO Findings
Objective 1: HHS Faces Challenges in Meeting Critical Human
Resource Needs
GAO Observations (continued)
• While not an MMA requirement, the hiring of ALJs with Medicare
expertise would help facilitate a successful transition, as cases may
be resolved more expeditiously by ALJs already familiar with
Medicare law. However, it is unclear whether the majority of ALJs
that HHS will be able to ultimately hire will have such expertise.
Other than providing 3 days of initial Medicare training, HHS has
not specified how it plans to cultivate this expertise among its ALJs
and other professional staff who have little or no Medicare
experience.
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Enclosure I

GAO Findings
Objective 1: HHS Faces Challenges in Meeting Critical Human
Resource Needs
GAO Observations (continued)
•

Although HHS expects to have a sufficient number of ALJs to
manage its workload and also plans to operate more efficiently
than SSA, we remain skeptical, given an anticipated workload of
42,000 appeals in FY 2006. Assuming that one-quarter of these
appeals do not require hearings, HHS ALJs will still need to
complete, on average, about 3 appeals a day in order to manage
this workload. Moreover, any administrative or logistical
difficulties—such as the inability to arrange for VTC access at key
times or obtain necessary case files—could hamper HHS’s ability
to resolve appeals in a timely manner.

41

45

GAO-05-703R Medicare Appeals

Enclosure I

Enclosure I

GAO Findings
Objective 1: Preparations to Implement the ALJ Transfer Plan:
Resolving Operational Issues—Delays in Fully Implementing New
Appeals Case-Tracking System

As of October 4, 2004

As of May 26, 2005

• HHS’s incremental approach to • Full implementation of the new
implementing its newly
system is delayed. HHS tested
developed appeals casethe system at the QIC and ALJ
tracking system—intended to
levels in April 2005 and said it is
correct existing system
ready to be implemented at
incompatibilities between all
those two levels. However, it
four levels of the process—
was to be available at the first
seemed reasonable. However,
level of the appeals process by
initial plans to test the
June 2005. HHS reports that this
functionality of the system with
will not occur but stated that it
QICs did not occur in the
will consider the feasibility of
summer of 2004, as planned.
expanding the system to the first
level in FY 2006.
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Enclosure I

GAO Findings
Objective 1: Delays in Fully Implementing New Appeals
Case-Tracking System
GAO Observations
• HHS’s appeals case-tracking system was intended to facilitate the
maintenance and transfer of case-specific data throughout the four
levels of the appeals process and to correct long-standing case
management problems. However, it is now scheduled to be
implemented only at the second and third levels. HHS is
reconsidering its implementation at the first level and also has not
indicated when it will be used to track appeals at the fourth level of
the process.
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Enclosure I

GAO Findings
Objective 1: Preparations to Implement the ALJ Transfer Plan:
Resolving Operational Issues—Lack of Contingency Planning
As of October 4, 2004

As of May 26, 2005

• HHS stated that it would
address contingencies as
needed but did not provide
details on the specific steps
that might be taken.

• HHS stated that its plan to
begin transferring the ALJ
workload on July 1, 2005—3
months before MMA’s
deadline—will allow the agency
sufficient time to address
potential problems.
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Enclosure I

GAO Findings
Objective 1: Lack of Contingency Planning
As of October 4, 2004

As of May 26, 2005

• HHS reported having a
• HHS mentioned, among other
mechanism to continue using
things, the MMA and the Economy
SSA ALJs after the mandatory
Act, as possible bases for a
transfer date, if necessary.
mechanism to allow SSA ALJs to
continue hearing Medicare
appeals if the transfer is not fully
accomplished on time. However,
HHS and SSA have not
developed plans for using a
specific mechanism or formalized
an agreement for completing
SSA’s pending workload.
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Enclosure I

GAO Findings
Objective 1: Lack of Contingency Planning
As of October 4, 2004

As of May 26, 2005

• SSA ended FY 2004 with about • SSA’s pending workload has
28,700 pending Medicare
increased. As of late April
appeals. SSA estimated it
2005, SSA had 30,918 pending
would need to resolve about
appeals cases—about 2,200
74,900 Medicare appeals
more than were pending when
cases by the end of FY 2005 to
the fiscal year began. While
finish its Medicare appeals
SSA is committed to
workload. This includes the
completing this workload, it
28,700 cases pending at the
acknowledged that it is unlikely
end of FY 2004 and about
that it will be able to do so by
46,200 new cases it expected
the October 1, 2005, transfer
to receive in FY 2005.
deadline.
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Enclosure I

GAO Findings
Objective 1: Lack of Contingency Planning
GAO Observations
• HHS indicates that it is on schedule for completing the transfer by
MMA’s October 1, 2005, deadline and that beginning the transfer
on July 1, 2005, will provide sufficient time to address potential
problems. However, if significant problems develop, HHS has not
formulated a specific contingency plan to resolve them.
• SSA and HHS have not formalized an agreement that outlines
SSA’s commitment to complete its pending Medicare workload after
the transfer date. As a result, there is little assurance that SSA will
not ultimately transfer this workload to HHS.
• Without preparing for SSA to continue hearing Medicare appeals,
HHS provides little assurance that disruption to the process can be
avoided, should it be unable to begin hearing such appeals on time.
47

51

GAO-05-703R Medicare Appeals

Enclosure I

Enclosure I

GAO Findings
Objective 2: HHS Spending on the Appeals Transfer and Related
Activities
• HHS spent a little over three-quarters of the funds appropriated for
the transfer of the appeals function and related activities in FY
2004. HHS has spent slightly more than half of the funds
appropriated for the transfer and related activities in the first two
quarters of FY 2005.
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Enclosure I

GAO Findings
Objective 2: HHS Spending on the Appeals Transfer and Related
Activities
• HHS spent only $59.5 million of the $77 million appropriated for the
appeals transfer and related activities in FY 2004. This lower
spending was due to, among other things, HHS’s reimbursing SSA
$37.5 million for hearing appeals—substantially less than the $50
million HHS had originally budgeted.
• In FY 2005, the appropriation for the appeals transfer and related
activities was increased to $81 million. In the first two quarters of
FY 2005, HHS spent $47.6 million on appeals activities. In addition,
another $49.6 million was appropriated to reimburse SSA for
continuing to adjudicate Medicare appeals. HHS paid SSA $24.8
million for adjudicating appeals in the first two quarters of FY 2005.
(See table 1.)
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GAO Findings
Objective 2: HHS Spending on the Appeals Transfer and Related
Activities
Table 1: FY 2004 and FY 2005 Budget Requests, Appropriations, and Actual Spending
(Dollars in millions)
Activity
Program management
QIC implementation
Coverage determinations
Program management of the
Medicare appeals system
ALJ appeals
Start-up funds for appeals
transfer
Intragency agreement (IAA) with
Departmental Appeals Board
IAA with HHS General Counsel
for MMA activities
Total program management
MMA
Case-tracking system
Total MMA
Grand total

FY 2004
requested

FY 2004
appropriated

FY 2004
spent

FY 2005
requested

FY 2005
appropriated

FY 2005
spent as of
03/31/05

$65.0
3.0
11.0

$11.0
3.0
11.0

$2.0
0.0
7.0

$65.0
3.0
3.0

$65.0
3.0
3.0

$10.2
0.0
3.0

50.0
0.0

50.0
0.0

37.5
8.5

50.0
8.0

49.6
8.0

24.8
29.9

0.0

0.0

0.3

0.0

0.0

0.0

0.0

0.0

0.6

0.0

0.0

0.0

$129.0

$75.0

$55.8

$129.0

$128.6

$67.9

N/A
N/A
$129.0

2.0
$2.0
$77.0

3.7
$3.7
$59.5

N/A
N/A
$129.0

2.0
$2.0
$130.6

4.5
$4.5
$72.4

Source: HHS.

Notes: Amounts include funds spent by HHS and CMS, an agency within HHS. N/A = not applicable.
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Comments from the Social Security Administration
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Comments from the Department of Health and Human Services
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