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WASHINGTON, D.C. 20548
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B-196996 December 7, 1979

The Honorable Abraham Ribicoff 5 I!I!IIIIIIII
Chairman, Committee on Governmental
Affairs

United States Senate 111196

Dear Mr. Chairman:

Subject: LEfforts by the Office of Government Ethics
to Implement Certain Sections of the Ethics
in Government Act FPCD-8034)

The Ethics in Government Act, Public Law 95-521, was
enacted into law on October 26, 1978. An important achieve-
ment of that statute was the establishment of the Office of
Government Ethics within the Office of Personnel Management. P 3°-?
The act charged the Office of Government Ethics with various
responsibilities concerning conflicts of interest in the
executive branch of Government.

The enclosed information responds to your request of
October 24, 1979. You asked us to evaluate the present
staff situation and organization of the Office of Government
Ethics, including its relationship with the Office of Per-
sonnel Management. In addition, you asked us to comment on
each of the following concerns:

--Whether the statutory deadlines have been met.

-- The status of the regulations implementing the act
as amended by Public Law 96-28.

-- The procedures and designations pursuant to sec-
tion 207(d)(1)(C).

-- The procedures and decisions pursuant to sec-
tion 207(e).

-- The actions pursuant to section 207(j). 
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As subsequently agreed with your office, we performed
work solely at the Office of Government Ethics with no
coverage of the Office of Personnel Management or the
executive agencies. In addition, we agreed not to obtain
agency comments.

As arranged with your office, unless you publicly an-
nounce its contents earlier, we plan no further distribution
of this report until 30 days from the date of the report.
At that time we will send copies to interested parties and
make copies available to others upon request.

Sincerely yours,

H. L. Krieger
Director

Enclosures - 4
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ENCLOSURE I ENCLOSURE I

EFFORTS BY OFFICE OF GOVERNMENT

ETHICS TO IMPLEMENT CERTAIN SECTIONS

OF THE ETHICS IN GOVERNMENT ACT

The Ethics in Government Act of 1978 (Public Law 95-521)
was passed on October 26, 1978. Title IV of the act estab-
lished the Office of Government Ethics (OGE) in the Office
of Personnel Management (OPM) to carry out the provisions
of the act. The statute requires that the Director of OGE
be appointed by the President, with the advice and consent
of the Senate. The major objectives of OGE are to:

-- Design and implement a system for filing financial
disclosure statements.

-- Establish standards and regulations for the post-
employment restrictions.

-- Monitor and investigate the executive agencies' per-
formance in implementing the act.

The Chairman, Senate Committee on Governmental Affairs
requested us to evaluate OGE's current staffing and organi-
zation and to review its progress in implementing specific
sections of title V (Post Employment Conflicts of Interest)
of the act. DWe were specifically asked to review:

--Whether the statutory deadlines have been met.

--The status of OGE regulations implementing the act
as adopted and as amended by Public Law 96-28.

-- OGE procedures and designations pursuant to section
207(d)(1)(C).

--OGE procedures and decisions pursuant to section 207(e)
and the separate agency or bureau provision in section
207(d)(1)(C).

--Agency actions pursuant to section 207(j).

As agreed with the committee staff, our review was to
be limited to the OGE activities. We therefore discussed
the specific matters with OGE officials, including the past
Director whose appointment was only temporary, the recently
nominated Director, and the various officials responsible
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for implementing the different sections of title V. We also
reviewed the files and documents in OGE supporting its ac-
tions.

PROVISIONS OF TITLE V OF THE ACT

Title V of the act as originally passed, placed restric-
tions on Federal employee post-employment activities in order
to avoid conflict of interest situations. Title V, as origi-
nally passed, imposed certain post-employment restrictions on
all former Federal employees. In addition, the act restricted
certain former high-ranking employees (senior employees)
from:

-- Aiding, advising, or assisting in representing, for
a 2-year period, a person involved in any formal
or informal appearance before his/her former agency.
This applies to matters the former employee had
participated in personally and substantially or which
were pending under the employees responsibility area
during his/her final year in office (section 207
(b)(ii)).

-- Acting as agent or attorney or otherwise represent-
ing any person in any formal or informal appearance
before his/her former agency or making oral or
written communications to his/her former agency with
the intent to influence it, for a period of 1 year
after employment ceases (section 207(c)).

The senior employees consisted of four categories
outlined in section 207(d). The first two categories were
automatically covered by the act. These were executive
level employees and commissioned officers on active duty
in the uniformed services holding the rank of 07 and above.

The two other categories of senior employees required the
OGE Director to designate the positions. One category
required the position to be at a rate of pay equal to or
greater than that of a GS-17 and also to have either sig-
nificant decisionmaking or supervisory responsibility. The

other category covered positions below the GS-17 pay level
that had significant decisionmaking authority.

Section 207(e) of title V authorized the OGE Director
to designate separate departments or agencies, within
a parent department or agency, for the purposes of sec-
tion 207(c).
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The OGE Director under section 207(j) was required to
consult with the individual departments and agencies in
establishing their procedures for administrative enforce-
ment of restrictions on post-employment activities.

The June 22, 1979, amendments, Public Law 96-28,
changed the mandatory coverage of the act to only executive
level positions and commissioned officers with a rank of
09 and above. It limited OGE's authority to designate as
senior employees those within the Senior Executive Serv-
ice (SES), those at a paygrade of GS-17 and above, or those
commissioned officers on active duty holding the rank of
07 or above. It also authorized OGE to designate certain
nonstatutory components of departments or agencies as sepa-
rate from the parent agency.

HISTORY AND STATUS OF OGE

A temporary Director, previously employed by the
Department of Defense (DOD), was appointed on January 14,
1979. He served as full-time Director until the end of
July when he began his transition to his new position in the
Department of Energy. Since then his participation in the
daily operations of OGE has been limited to policy decisions
necessary to keep the office functioning. On Movember 26,
1979, the President nominated a new Director. His nomina-
tion is currently before the Senate for confirmation.

When the temporary Director was appointed he was faced
with several immediate problems that had to be resolved
quickly. The most difficult was the development of
regulations to define the post-em'ployment restrictions
on senior-level officials defined in title V of the act.
Confusion existed throughout the Government over what
activities were restricted. Several agency heads feared
the possibility of mass resignations and the difficulty
of recruiting qualified replacements. In addition to
the real or imagined fears being expressed directly or
through the news media, the effective date for the
restrictions, July 1, 1979, was rapidly approaching.
As a result the regulation defining post-employment
restrictions became the top priority.

At the same time, the Director was responsible for de-
veloping procedures and establishing policy to implement
the financial disclosure requirements in title II of the
act. The provisions of this title took effect on January 1,
1979, and the reports were to be filed by May 15, 1979.
Our review did not include an assessment of this activity.
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In addition to the statutory requirements, OGE per-
formed several other-time-consuming activities. For
example, OGE received approximately 2,000 inquiries re-
garding various aspects of the act. Most of these were
resolved immediately; however, 42 required an informal
written opinion. Title IV of the act requires OGE to estab-
lish a formal advisory opinion service. At the time of our
review, however, it had not done so.

OGE staff was also heavily involved in analyzing the
proposed amendments to the Ethics Act and preparing testi-
mony before various congressional committees.

Staffing history of OGE

We were told the volume of work and the short time
frames did not provide sufficient time to design an or-
ganization and recruit a permanent staff. Therefore,
qualified individuals were detailed from other Federal agen-
cies to fulfill the obligations of OGE. Since its incep-
tion, OGE has operated with a temporary staff, which at the
maximum strength consisted of 13 individuals (7 attorneys
and 6 administrative staff). Most of the temporary staff
were recruited from DOD. We were told that this was primarily
because of the Director's personal contacts in the agency.

The following schedule shows the temporary staffing
and the length of time served in OGE.

Parent Date Date
Position organization assigned left

Attorney DOD 1-79 (a)
Attorney DOD 1-79 -
Attorney DOD 1-79 4-79
Attorney OPM 1-79 -
Attorney DOD 1-79 5-79
Administrative Officer DOD 1-79 10-79
Administrative Officer DOD 1-79 5-79
Attorney b/HEW 2-79 3-79
Attorney c/IRS 2-79 4-79
Attorney DOD 4-79 -
Administrative Officer DOD 5-79 9-79
Administrative Officer DOD 5-79 8-79

a/Temporary Director of OGE.

b/Department of Health, Education, and Welfare.

c/Interna.1 Revenue Service.
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As can be seen from the table:

--Four of the five attorneys originally detailed to
OGE came from DOO; the other came from OPM.

--Two attorneys detailed from HRE and IRS stayed
less than 2 months.

--Three detailed attorneys are still assigned to OGE;
two are from DOD and one is from OPM.

OGE did not submit the first proposed organization to
the Deputy Director of OPM until May 29, 1979. The proposal
requested 25 personnel positions, which was 5 more than ori-
ginally estimated for the fiscal years 1979 and 1980 budgets.
The five additional positions were requested to increase
their audit capability for determining compliance with the
act and establishing uniform methods of operations.

The proposed organization included a deputy director
and three division chiefs. One division would be respon-
sible for the financial disclosure requirements of title II,
another would be responsible for the post-employment conflict-
of-interest requirements of title V, and the third division
would perform the audit and investigation work. The proposal
also suggested that the deputy director, the financial dis-
closure chief, and the post-employment chief be classified
in SES. The justification was based on the scope and sen-
sitivity of the responsibility inherent in the positions.

The proposal was reviewed by OPM officials in the Office
of Personnel and the Office of Management. These groups
submitted formal reports to the Deputy Director of OPM,
which included several recommendations. The concerns ex-
pressed in these reports included

-- the necessity of a deputy director in so small an
organization,

-- the potential for combining the financial disclosure
group and the post-employment group,

-- limiting the number of auditors to 5 instead of the
proposed 10, and

--the justification for an executive assistant and a
management analyst in the Director's office.

In addition OPM's Office of Personnel submitted a letter
to the Deputy Director of OPM questioning the justification
for classifying the two division chiefs as SES positions.
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The letter argued that the size of OGE limits the supervi-
sory functions of these positions and should therefore
be classified no higher than the GS-15 level.

According to OGE officials, several meetings were con-
ducted to resolve these issues, and a revised proposal, was
submitted to the Deputy Director of OPM on July 11, 1979.
The only change in the new proposal was to reduce the number
of SES positions to two--deputy director and financial dis-
closure chief. The Deputy Director of OPM approved the
organization, but limited the total number of positions
to 20. As a result of the ceiling, the 10 auditor posi-
tions were reduced to 5. The first permanent position in
OGE was filled on July 16, 1979. The following table shows
the status of OGE staff as of November 15, 1979.

Date
Position/grade recruited Remarks

Deputy Director/SES - No recruiting for
this position.

Executive Assistant/ 9/ 9/79
GS-301-12

Management Analyst
GS-343-5/7/9 - The temporary em-

ployee filling this
position has applied
for it.

Secretary/GS-318-7 - Unfilled until dep-
uty director's
selection.

Secretary/GS-318-7 7/29/79

Chief, Financial Dis-
closure/SES 9/ 9/79 A GS-15 permanent

OGE employee is
currently filling
this position.

Attorney/GS-905-15(2) The top qualified
candidates have
been identified,
but no selection
has been made.
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Attorney/GS-905-13 9/ 9/79

Secretary/GS-318-6 9/18/79

Chief, Post Employment/
GS-905-15 A temporary employ-

ee is filling this
position.

Attorney/GS-905-13 9/21/79

Secretary/GS-318-6 7/16/79

Chief, Audit and Inves-
tigation/GS-343-15 9/23/79

Management Analyst/
GS-343-13 9/21/79

Management Analyst/ 11/05/79
GS-343-12

Management Analyst/
GS-343-11(2) Currently re-

cruiting for
these positions.

Secretary/SG-318-6 Currently re-
cruiting for
this position.

Excluding the director, OGE has hired 10 permanent employees.
We were told that the selection of a deputy director and
his secretary, the two division chiefs, and the two GS-15
attorneys has been delayed pending the appointment of a
permanent director.
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The following table shows the backgrounds of the profes-
sional staff already selected.

Position Background Previous Employer

Executive Assistant Ad-
ministration GS-301-12 Administration DOD (22 yrs.)

Attorney/Advisor Attorney General Counsel,
GS-905-15 OPM (4 yrs.)

Attorney/Advisor Attorney Self-employed
GS-905-13 (4 yrs.)

Attorney/Advisor Attorney State Ethics Com-
GS-905-13 mittee State of

Hawaii (3 yrs.)

Management Analyst Analyst GAO (10 yrs.)
GS-343-15

Management Analyst Analyst IRS (10 yrs.)
GS-343-13

Management Analyst Auditor HEW (2-1/2 yrs.)
GS-343-12

OGE officials told us their relationship with OPM
officials has been generally satisfactory. At the policy
level--establishing regulations and providing interpretations
of the ethics law--they have functioned relatively indepen-
dently. In nonpolicy matters--position descriptions/
classifications, office space, etc.--they have relied ex-
tensively on OPM for support.

The Director of OGE reports to and is subordinate to
the Director of OPM. The extent that the Director of OPM will
exercise his authority over OGE is unknown at this time.
Future policy changes could affect their current relation-
ship. For example, OGE officials told us of a recurring
controversey over what authority the Office of General
Council (OGC) has over the products of OGE. OGE officials
believe any review by OGC should be advisory only, primar-
ily because of their independent status that the legislation
requires. OGC believes it should have review authority
because the products of OGE are in reality the products of
OPM. This issue has apparently been discussed on numerous
occasions in the past, but at the time of our review had
not been resolved.
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OGE'S FULFILLMENT OF THE
STATUTORY DEADLINES-OF TITLE V

The effective date for the title V provisions, as
amended, was July 1, 1979, with the exception of the pro-
visions for developing the administrative enforcement pro-
cedure, which is January 1, 1980. No other statutory dead-
lines were specified. However, the legislative history
expresses the Congress' intention that the OGE Director des-
ignate the senior employee positions by no later than
12 months after the effective date of the act. This would
imply a deadline of October 26, 1979.

OGE published an interim regulation on April 3, 1979,
to implement the original provisions of title V. The regu-
lation provides guidelines to the departments and agencies
regarding their required recommendation for designating
senior employee positions and separate statutory agencies.
The regulation also provided basic guidelines for the admin-
istrative enforcement procedures of alleged violations of
the law. It included the following deadline dates:

May 15, 1979 - Agency recommendations for desig-
nating senior employees and sepa-
rate statutory agencies.

October 1, 1979 - Effective date for all designated
senior employee positons. (OGE re-
vised this to December 15, 1979, be-
cause it had not received all agency
submissions by May 15, 1979).

On September 25, 1979, OGE published regulations in
the Federal Register designating the senior employees of
60 departments and agencies. As of November 30, 1979, OGE

had not published the designations for the approximately
36 remaining departments or agencies subject to the act,
nor had it published the regulation designating the separate
statutory and non-statutory agencies. OGE officials could
not give us a firm publication date, but they said it would
be shortly after the final regulation is published.

STATUS OF THE REGULATION IMPLEMENTING
TITLE V AS AMENDED

The interim regulation on the post-employment conflicts
of interest, published in the Federal Register on April 3,
1979, provided a 45-day period for public comment. During
this period OGE received comments from 28 Federal agencies,
two law f-irms, one labor organization, and one employee
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organization, recommending specific changes or clarification.
The recently passed ammendments to the act provided for sig-
nificant changes to title V. These changes, in addition to
those resulting from the comments to the interim regulation,
have been incorporated into a draft of the final regulation.
Since the Ethics Act provides for criminal penalties, the
Department of Justice must review the regulation before
it is published in the Federal Register. OGE officials did
not know when this would occur.

THE RESULTS OF THE DESIGNATION PROCESS FOR
SENIOR EMPLOYEES (SECTION 207(d)(1)(C))

Our review of OGE's procedures for designating senior
employees under section 207(d)(1)(C) showed that:

-- Less than 60 of approximately 96 agencies met the
filing deadline for designating senior employee
positions. As of November 1, 1979, all but three
of these agencies had submitted their recommendation.

-- OGE officials relied upon the completeness and
accuracy of the agencies submissions to designate
the senior employee positions that will be subject
to the act.

-- OGE designated about 36 percent of the senior level
positions submitted by.the 60 agencies published in
the regulation dated September 25, 1979.

To identify which agency-recommended positions should
be designated, OGE officials evaluated each job description
to determine if it had either of the two qualifying factors--
significant supervisory responsibility or significant de-
cisionmaking responsibility. OGE officials said they tried
to be fair and designate only those positions with substantial
responsibility so that officials in marginal positions would
not be penalized. OGE officials believed it was not the
legislative intent of the act to arbitrarily designate all
the eligible positions in an agency. They consider this
initial designation of senior employees a "rough cut" that
will be carefully adjusted during future reviews of job
descriptions. They intend to rely on the monitoring and
compliance staff for this review.

OGE's procedures for designating senior employees

In addition to the basic guidelines in the interim regu-
lation for title V, OGE issued additional instructions
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for designating senior employees. The instructions redefined
the criteria for designating senior employee positions and
described conditions where some officials holding similar
positions within an agency could be designated, while others
would not. Agencies were requested to provide only summary
job descriptions or concise statements where a position
was requested for exemption.

The agencies were requested to submit their lists of all
the positions at the GS-17 level and above and those in the
SES and to justify any exclusions. The deadline of May 15,
1979, was reemphasized.

Two officials in OGE performed separate reviews of each
agency's submittal. Disagreements over which positions should
be designated were resolved through discussion. The agencies
were contacted by phone to resolve any questions about the
designations. If a serious problem arose they met with
agency officials to resolve it.

OGE officials initially requested the SES section of
OPM to review the agency submittals to determine the accuracy
of the SES positions. This review was discontinued in
September 1979 because it was not considered useful. We
were told that most submittals came back with no comment.

With the exception of the SES review, OGE accepted the
accuracy of the agencies' submissions. An OGE official told
us he was aware of the possibility the agencies may have
missed a few positions, but he had no reason to question
their submissions. He believed that the actual number of
positions would be verified when the OGE monitoring and com-
pliance teams reviewed each agency. The designated positions
will be adjusted at that time. We found no realistic schedule
for these reviews.

Statistics on OGE designations
of senior employee positions

OGE designated 1,195 (36.3 percent) of the 3,289 senior
employee positions submitted by the heads of the 60 depart-
ments and agencies listed in the recently released regula-
tions. We selected a nonstatistical sample of 20 agencies
for detailed analysis. We found that the agencies listed
843 qualifiable positions, of which 309, or 36.7 percent,
were designated. Of the 534 positions exempted by OGE, the
agencies requested only 41 be exempted. In fact, 7 of the
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20 agencies specifically requested that no submitted posi-
tions be exempted. -The following table shows the seven
agencies, the number of qualifying positions submitted,
and the number of positions OGE exempted.

Number of
qualified No. of positions Percent
positions exempted by OGE exempted

Department of
Commerce 498 370 74.3

Equal Employment
Opportunity
Commission 36 30 83.3

Federal Deposit
Insurance Corpora-
tion 32 13 40.1

Civil Aeronautics
Board 32 17 53.1

U.S. Consumer
Product Safety
Commission 15 3 20.0

Commodity Futures
Trading Commission 14 3 21.4

Council on Wage
and Price Stability 4 2 50.0

Total 631 438 69.4

We found only two cases where OGE questioned the re-
quests for an exemption. OGE designated seven GS-18 Regional
Commissioner positions that IRS wanted exempted and recom-
mended that the Department of the Navy reevaluate its exemp-
tion of 19 positions.

We found considerable variance in OGE's designation
of regional manager/director positions. In some agencies
regional managers would be designated while in other agen-
cies, they would not. We also found that, within an agency,
some regional managers were designated and some were not.
This situation is apparently the result of OGE instructions.
In a memorandum to all agencies, OGE noted:
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"An agency may distinguish among its regional
offices in respect to the designation of senior
employees. * * *It is possible that one regional
office of an agency would constitute a 'major'
operation, while another would not."

An OGE official provided us with the following information
on the designations and exemptions of regional manager
positions for the 60 agencies. We did not verify the
accuracy or completeness of the information in this table.
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OGE DESIGNATION OF REGIONAL MANAGER OR EQUIVALENT

POfITIONS FOR THE FIRST 60 AGENCIES (note a)

Number of Regional Number of Number of
Agency/ Manager or positions GS positions GS

Department equivalent positions designated grades exempted grades

Environmental Protection Agency 10 10 10-GS-17s 0

Federal Home Loan Mortgage Corpora- Above
tion 1 1 GS-17 pay 0 -

scale
Department of Commerce:

Maritime Affairs/Commercial
Development 2 2 2-GS-18s 0

Economic Development Corp. 5 O - S-GS-16
NOAA 5 0 - 5 5-GS-16s
National Weather Service 5 - 5 5-GS-16s

Commodity Futures Trading Commission 2 2 2-GS-16s 0 -

Housing and Urban Development: OGE did not
Federal Disaster Administration 9 9 know grades O

General Services Administration 11 1 -GS-182-ES-17s 0
8-GS-16s

National Credit Union Administration 1 1 1-GS-16 0 -

Office of Personnel Management 10 6 6-GS-17s 4 4-GS-16s

Securities and Exchange Commission 10 3 3-GS-17s 7 7-GS-16s

Small Business Administration 10 10 3-GS-17s
7-GS-16s 0

Deoartment of Treasury:
Internal Revenue Service 7 7 7-GS-18s 0
Office of the Comptroller of the

Currency 14 0 14 1-GS-17

13-GS-16s
Equal Employment Opportunity

Commission (note b) 17 0 - 17 17-GS-16s

Federal Deposit Insurance
Corporation (note c) 10 0 - 10 8-GS-17s

2-GS-16s

Interstate Commerce Commission
(note d) 4 0 - 4 4-GS-15s

National Labor Relations Board 33 0 - 33 33-GS-16s

10-GS-18s
25-GS-17s
18-GS-16s 9-GS-17s
9-Unknown 91-GS-16s

Total 166 62 104 4-GS-15s

a/All ositions listed are SES positions, except for the Federal Hcmn Loan brtgage Corporation position
which is adninistratively determined.

b/EECC had four non-SES GS-15 Regional Director positions which are not included because they do not
qualify for designation.

S/FDIC had four non-SES-GS-16 Regional Director positions which are not included because they do not
qualify for designation.

T/ICC had two non-SES GS-14 Regional Director positions which are not included because they do not
qualify for designation.
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The table shows that regional manager position desig-
nations appear to correlate with the GS-grade levels. All

GS-18s, 73.5 percent of the GS-17s, 16.5 percent of the
GS-16s, and none of the GS-15s were designated. OGE
officials gave two reasons for exempting over 60 percent
of the regional manager positions:

-- Job descriptions were described in terms of
implementing policies and did not include signifi-
cant decisionmaking or supervisory responsibility.

-- The agency had not experienced any post-Federal
employment problems in the past.

RESULTS OF THE DESIGNATION PROCESS FOR
SEPARATE STATUTORY AND NON-STATUTORY
AGENCIES (SECTIONS 207(e) AND 207(d)(1)(C))

In our review of OGE's progress in designating the
separate statutory and nonstatutory agencies prescribed in

sections 207(e) and 207(d)(1)(C). We found that:

-- OGE's review of the agency submissions was informal
and largely undocumented.

--OGE officials did not know if all agencies had
submitted their separate statutory agency breakdowns
under section 207(e). *These were due by May 15,
1979.

OGE's procedures for designating separate agencies

Because OGE's review was largely informal and undocu-
mented, we relied on discussions with OGE officials to
determine their procedures. Agency officials told us that
the burden of proof for separate agency designations is
on the requesting department or agency, and they would
approve any separate agency designation if sufficient
evidence is provided. The interim regulation for imple-
menting title V required each agency to notify the OGE
Director by May 15, 1979, of any proposals for separate

statutory agency status. As of November 1, 1979, OGE of-

ficials did not know if all departments and agencies had
submitted their proposals for separate agency designations.

They said that they were only concerned with submissions
that proposed separate designations and were not concerned

with nonrespondents. For separate non-statutory designa-

tions, OGE has left it up to each agency head to. request
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such designations. OGE's regulation as currently drafted
for final approval makes submission of separate nonstatutory
component designations voluntary.

The draft regulation designates 35 statutory agencies
in 8 parent agencies under section 207(e) and 17 separate
nonstatutory components in 5 parent agencies under section
207(d)(1)(C). The following table shows the agencies
involved.
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Separate Statutory & Non-Statutory Agencies
Designated En Draft Regulations

(sections 207(e) & Z07(d)(1)(C)

Parent Agency Separate Statutory Agencies Separate Non-Statutory Agencies
(section 207(e)) (section Z07(d)(1)(C)C

(1) Department of the Treasury (a) Bureau of Alcohol, Tobacco,
and Firearms None

(b) Bureau of Engraving and
Printing

(c) Bureau of the Mint
(d) Comptroller of the Currency
(e) Internal Revenue Service
(f) U.S. Customs Service
(g) U.S. Secret Service

(2) Federal Emergency
Management Agency (a) U.S. Fire Administration None

(3) Office of Personnel
Management (a) Office of Federal Procurement

Polity None

(4) Department of Health,
Education and Welfare (a) Education Division (a) Health Care Financing

Administration
(b) Food and Drug Administration
(c) Public Health Service
(d) Social Security Administration

(5) Department of Transpor-
tation (a) Federal Aviation Administration (a) Alaska Railroad

(b) Federal Highway Administration
(c) Federal Railroad Administration
(d) National Highway Traffic Safety

Administration
(e) Saint Lawrence Seaway Develop-

ment Corporation
(f) U.S. Coast Guard
(g) Urban Mass Transportation Ad-

ministration

(6) Department of Labor (a) Bureau of Labor Statistics (a) Employment and Training
Administration

(b) Mine Safety and Health
Administration (b) Employment Standards

Administration
(c) Occupational Safety and

Health Administration (c) Labor-Management
Services Administra-
tion

(7) Department of Justice (a) Bureau of Prisons (in- (a) Antitrust Division
cluding Federal Prisons (b) Civil Division
Industries, Inc.) (c) Civil Rights Division

(b) Community Relations (d) Criminal Division
Service (e) Land and Natural

Cc) Drug Enforcement Resources Division
Administration (f) Office of U.S. Attorney

(d) Federal Bureau of In- (g) Office of U.S. Marshal
vestigation (h) Tax Division

(e) Law Enforcement Assistance
Administration

(f) Immigration and Naturaliza-
tion Service

(g) U.S. Parole Commission

(8) Department of Defense (a) Department of the Army (a) Defense Communications
Agency

(b) Department of the Navy (b) Defense Intelligency
Agency

(c) Department of the Air Force (c) Defense Nuclear Agency
(d) Defense Civil Preparedness

Agency (d) National Security Agency
(e) Defense Mapping Agency
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Of the eight parent agencies listed, only the Depart-
ment of Treasury has been formally notified of their pro-
posed separate agency designations. We could not deter-
mine if OGE contacted the remaining seven parent agencies,
informally notifying them of their status.

The table also shows that OGE is proposing separate
nonstatutory designations for the six divisions of the
Department of Justice, even though Justice did not request
them. These designations are contrary to the intent of the
draft regulation which implies that OGE will designate only
upon request by an agency. An OGE official told us that
the designations were made because Justice was mentioned
in the legislative history of the amendments as being a
case that would qualify for designation under 207(d)(1)(C).

RESULTS OF THE IMPLEMENTATION OF THE
ADMINISTRATIVE ENFORCEMENT PROCEEDINGS
(SECTION 207(j))

We found that OGE has made little progress in fulfilling
the requirements of section 207(j) of the act. This section
requires OGE in consultation with the departments and agen-
cies to establish administrative procedures to enforce
violations of title V. OGE officials developed administra-
tive enforcement procedures in the interim regulations, which
were intended to provide the minimum requirements an agency
must meet to enforce the post-employment restrictions on
Federal employees.

In accordance with the act, the interim regulation
requires each agency to submit its procedures for adminis-
trative enforcement to OGE by January 1, 1980. In con-
sultation with the agency, OGE officials will review the
procedures to assure that they meet the requirements in
the regulation. Several agencies have contacted OGE for
further clarification of the law. However, as of November 1,
1979, no agency had submitted its procedures. OGE officials
told us that they have taken no action to assure this re-
quirement is met. A memorandum reminding agencies of the
requirement in the regulation is being considered, however,
it is not known when it will actually be sent.

During our review of the interim regulation, we iden-
tified several issues that need to be clarified. For
example:

--Coordination procedures between the Department of
Justice and the agencies must be further defined,
and reasonable time frames established.
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ENCLOSURE I ENCLOSURE I

--The qualifications for an administrative hearing
examiner have not been defined.

--Appropriate disciplinary actions an agency may en-
force must be defined.

OGE officials agreed that these points should be resolved,
but they plan to wait until the agencies respond to the
regulations.
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VME cO 4 AND XAFFlCCl COMMITTEE ON

GOVERNMENAL AFFAIRS

WASHINGTON. D.C 2010

October 24, 1979

The Honorable Elmer B. Staats
Comptroller General of the
United States

441 G Street, N.W., Room 7000-A
Washington, D.C. 20548

Dear Elmer:

The Ethics in Government Act, P.L. 95-521, was enacted
into law about one year ago. An important achievement of
that statute was the establishment of the Office of Govern-
ment Ethics, within the Office of Personnel Management. The
Act charged OGE with various responsibilities concerning
conflicts of interest.

Specifically, your evaluation of the present staff
situation and organization of the Office would be of inter-
est to the Committee. That would include discussion of the
existing relationship between OGE and OPM. In addition, it
would be appreciated if GAO would address the following
specific matters, each of which concern title V of the Act:

(1) Have the statutory deadlines been met?

(2) The status of OGE regulations implement-
ing-the Act, as adopted, and as amended by P.L. 96-28.

(3) An analytic review of OGE procedures and
designations pursuant to section 207(d)(1)(C).

(4) An analytic review of OGE procedures and
decisions pursuant to section 207(e) and the
"separate agency or bureau" provision contained in
section 207(d)(1)(C).

(5) An analytic review of agency actions pur-
suant to section 207(j).

20



ENCLOSURE .II ENCLOSURE II

I recognize that a careful review of these matters
will require time. However, it would be very helpful
if the Committee received at least a preliminary, written
assessment of GAO's findings and recommendations within
30 days of receipt of this letter. Should there be any
questions concerning this request, please contact Jim
Graham of the Committee staff at 224-4751.

Thank you for your assistance.

Sincerely,

Abe Ribicoff
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92 STAT. 1864 PUBLIC LAW 95-521-OCT. 26, 1978

(2) not to exceed $2,000,000 for each of the four fiscal years
thereafter.

ANMAL PAT

Sc. 406. Sec-tion 5316 of title 5. United States Code, is amended by
adding at. the end the following new paragraph:

"(146) Director of the Office of Government Ethics.".

TITLE V-POST EMPLOYMIENT CONFLICT OF INTEREST

SEC. 501. (a) Section 207 of title 18, United States Code, is amende.d
to read as follows:

18 SC 207. "§207. Disqualification of former offcers and employees; dis-
qualification of partners of current officers and
employees

"(a) Whoever. havin- been an officer or employee of the executive
branch of the United Starte Government. or any independent agency
of the United States, or of the District of Columbia, including a spe-
cial Government employee, after his employment has ceased, know-
ingly acts as agent or attorney for, or otherwise represents, any other
person (except the United States), in any formal or informal appear-
ance before, or, with the intent to influence, makes any oral or written
communication on behalf of any other person (except the United
States) to-

"(1) any department, agency. court. court-martial, or any civil,
military, or naval commission of the United States or the Dis-
trict of Columbia, or any officer or employee thereof, and

"(2) in connection with any judicial or other proceeding. appli-
cation. request for a ruling or other determination, contract,
claim, controversy. investigation, charge. accusation, arrest. or
other particular matter involving a specific party or parties in
which the United States or the District of Columbia is a party
or has a direct and substantial interest, and

"(3) in which he participated personallv and substantially as
an oflicer or employee through decision, approval, disapproval,
recommendation. the rendering of advice, investigation or other-
wise. while so employed; or

"(b) Whoever, (i) having been so employed, within two years after
his employment has ceased, knowingly acts as agent or attorney for,
or otherwise represents, any other person (except the United States),
in any formal or informal appearance before, or, with the intent to
influence. makes anv oral or written communication on behalf of any
other person (except the United States) to, or (ii) having been so
employed and as specified in subsection (d) of this section. within two
years after his empioviment has ceased, knowingly represents or aids,
counsels. advises. consults, or assists in representing any other person
(except the United States) concerning any formal or informal appear-
ance before-

"(1) any department. agency. court. court-martial. or any civil,
military or naval commmL:-ion of the United States or the District
of Cohlumbia. or any oi icer or employee t hereof. and

"(2) in connection with any judicial or other proceeding, appli-
cation, request for a ruling or other determination, contract.
claim. controvers. :inves, iration. charge.. accusatin. arrest or
other particular matter involving a specific party or parties in
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PUBLIC LAW 95-521-OCT. 26, 1978 92 STAT. 1865

which the United States or the District of Colthmbia is a party
or has a direct and substantial interest, and

"(3) which was actually pending under his official responsi-
bility as an officer or employee within a period of one year prior
to the termination of zilih . spnn.iililirv, or in whiich he partiei-
pared personally and substantian ily as an otricer or employee; or

"(c) Whoever, other than a special Government emplovee whoserves Penairy.
for less than sixtv days in a given caiendar ye:ar. hlavil:,- been so
employed as specit{ed ifi siuheertion d) of this srcrion. within onr year

.after su'ih enplloyment has Casl. knowingly acts :a agenlt (,r attO rney
for, or otherwise represents, anyone other than the United Stares in
any formal or informal appearance before, or, with the intent to influ-
ence. makes any oral or written communication on behalf of anvone
other than the Jnited States. to-

"(1) the department or age.ncv in which he served as an officer
or employee, or any officer or employee thereof. and

"(2) in connection with any judicial, rulemaking. or other
proceeding, application, request for a ruling or other determina-
tion, contract, claim, controversy, investigation, charge, accusa-
tion, arrest. or other particular matter, and

"(3) which is pending before such department or aeencv or in
which such department or agency has a direct and -ubstantial
internst-

shall be linetd not more than $10).00 or imprisoned for not more than
two years, or both.

"(d) Subsection (c) of this section shall apply to a person
employed-

* (1) at a rate of pay specified in or fixed according to subchaD-
ter II of chapter 53 of title 5, United States Code, or a conparabile 5 USC 5301.
or Lareater rate of pay un'lIr other anthoritv:

"('2) in a position for which the basic ra'te of pav is equal to or
greater than the basic rate of pay for iS-17 of the (3lenral Sched-
ule prescribed by seetion 53312 of title 5. United States ('ode. and
who has sirnificant c,ier'isi, -rna-ki:1r or sItpervisorv rI,-Ilsi li jrv.
as desiguated by the Director of tie ;,iicle of C;overr.%:a::.n Eti ic_ .
in consultation with the head of the department or agency
concerned;

"(3) on active duty as a commissioned officer of a uniformed
service assigned to a pay grade of 0-7 or above as described in
section 201 of title 37, UInited States Code; or

"(4) in a position (lesirnated by the Director of the Office of
Government Ethics. Within twelve months from the date of
enactment of this sullsection. the Director of the Office of Govern-
ment Ethics shall dr.sianate positions, which are not inc!nded
under paragraph (2) of this subsection and which involve si--nifi-
cant decs ii.nl-iakinllur iithoritv. or oth er duties wlli, h f re suhztan-
tiallv similar to thosl exercised )by persons covered by paragraph
(!) of this n5lh~ectirlln. O(n an annull' basis. the Director ;hali1 re-
view tile positions lc-i.-nated pursuant to this narazranih. makinz
adlitirns and deletions as are necessarv to satrisfv the purposes of
suhsectioz (c). Departments and aerncies shiall cooperate to the Departmeuts ard
fullest extent with tit,, Dirtc..- of t e O()!ice of Government Ethics agenc¢e.
in exerci1iLg his reion.t;n)iiti ts ulider tiisi para:rn ph. Cot'eSti..'

:(e) For the purposes of .ilbsection (c). w-ienever the Direntor of Rule.
the Otlile of Governmiient Fthlics tleterullil .ss thiat i a .araltte 5tatttltory
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92 STAT. 1866 PUBLIC LAW 95-521-OCT. 26, 1978

agency or bureau within a department or agency exercises functions
which are di-tinct and separale from the relnininz functions of the
department or agency. the Director shall by rule designate such agency
or bureau as a separate dLpartmenlte or ai;r.ncy: except that such des-
ignation shall not apply to former he:!. (of dlesionated bulreaus or
agencies. or .0r1 ir eiicer ;ilt elnplovet s f the dtpar; tlient or agency
wiose official responsibilities included suP,crvision of said agency or
bureau.

Cousulttion. "(f) The prohibitions of subsections (a), (b). and (c) shall not
Pubiicaton in apply with respect to the naking of communications solely for the pur-
Federl Remster. pose of furnisinin, scientific or t echnolo_-icai informal:tion un-ler proce-

illres acceltable to the departmuent or a ,tvicv concerned. or if the head
if tile dep:lartment or aencv concernedc ; irh the particular matter, in

coniultation with the Dirc~tor of the, Oiflie of Government Ethics,
makes ia certi:ic:lttion. pllbii/.l.d in tihe Fcit;.ai 1.Lerister. tilat the for-
mer officer or employee has outstanding qualifications in a scientific,.
technological, or other technical discipinlie. and is acting vwith respect
lo a particular matter whiich requires such qualifications, and that the
:.ational intere t would be served by the participation of the former
officer or employee.

Penal"t. "'(g) Whoever, being a partner of an officer or employee of the
executive branch of the United States Government, of any independent
agency of the United States, or of the District of Colulmbia. including
a special Government employee. acts as agent or attorney for anyone
other than the. United State- before any (lel)artment. a.,encv. court.
clur't-mal-! i-:i. o,, atll civil'. :iil:try. or nava! ,.sommi.,sion of the United
-GrateR or the 1)i]t riet of C outlnlbia. or an v oriicer or employee thereof.
in connection with any ju licial or oti} r proceedling. aplplicat;on,
request for a ruling or other determination. contract. claim. contro-
versy, investigation, charge. accusation. arrest. or other particular

imatter in which the Ulnitld s.tates or the District of Coluhmlhia is a
party or has a direct and substantial interest and in which such officer
or employee or special Government emplovyee participates or has
participated personally and sil,stantially as an officer or employee
through decision. approval. disapproval. recommendation. the render-
ing of advice, investigation. or otherwise. or which is the subject of
his official responsibility. shall be fined not more than $5,900, or
imprisoned for not more than one vear. or both.

"(h) Nothing in this section shall prevent a former officer or
employee from giving testimony under oath, or from making state-
ments required to be made under penalty of perjury.

"(i) The prohibition contained in subsection (c) shall not apply
to appearances or communications by a former officer or employee
concerning matters of a personal and individual nature. such as per-
sonal income taxes or pension benefits: nor shall the prohibition of that
subsection prevent a former officer or employee from making or provid-
ing a statement. which is based on the former officer!s or employee's
own special knowledge in the particular area that is the subject of the
statenlent. provided that no compensation is thereby received, other
than that regularly provided for bv law or rc ulation for witnesses.

Nouer. hearing "(j) If the head of the department or agency in which the former
opponunitq. of/icer or employee served finds. after notice a.nd opportunity for a

hearing, that such former officer or employee violated subsection (a),
(b), or (c) of this section. such deDartment or azencv head may pro-
hibit that person from making, on behalf of any other person (except
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the United States), any informal or formal appearance before, or. with
the intent to influence, any oral or written communication to, such
department or agency on a pending matter of business for a period not
to exceed five ve.ars. or l:ay t a ke or her :url n),riate di.sici i ivarv action.
Such disciplinary action sihall be subject to review in an appropriate
United States district court. No later tilan six months after the effec- Departments and
tive date of this Act, departments and aoerecies shall, in consultation agencies,
with the Director of tlhe Oi]ce of Govcrmtmenr Ethics, establish proce- consultation.
dures to carry out this suh.--. ion.".

(b) The item relating to section a27 in the table or sections at the
beginning of chapter 11 of title 18, United States Code, is amended 18 USC 201.
to read as follows:
"207. Disqualification of former officers and employees; disqualification of

partnera of current officers and employees.".

APPLICABrLrr

SEc. 502. The amendments made by section 501 shall not apply to 18 USC207 note.
those individuals who left Government service prior to the effective
date of such amendments or, in the case of individuals who occupied
positions designated pursuant to section 207(d) of title 13. United
States Code. prior to the c,!'.:tive date of such designatio:n; xccpt that
any such individual who retlrns to Government service on or after the
effective date of such amendments or designation shall he thereafter
covered by such amendments or designatioii.

F.PrECTIVE DAT7.

SEC. 503. The nmendllenlts made by section 501 shall become effective 18 USC207 note.
on July 1, 1979.

TITLE VI--AmENmI)I\ENTS TO TITLE 2S,
UNITED STATES CODE

s:CIAL PROSEC=TOR

SEC. 601. (a) Title 28 of the United States Code is amended by
inserting immediately after chapter 37 the following new chapter: 28 USC 581.

"Chapter 39.-.SPECIAL PROSECUTOR

ISMe
"59L Applicability of provisions of this chapter.
"592. Application for appointment of a special prosecutor.
"593. Duties of tihe division of the c'urt.
"504. Authority and duties of a spectal prosecutor.
"595. Reporting and congressional oversight.
"596. Removal of a special protsecutor: termination of office.
"597. Relationshlip with Department of Justice.
"598 Termination of effect of chapter.

"§ 591. Applicability of provisions of this chapter 28 USC 591.

"(a) The Attorney General shall conilduct an investizaticon pursuant Investigztion.
to the provisions of this chapter wllenever the Xttornev General
receives speciiic inforlltation that anv of thie nprsons descrii;ed in sub-
section (b) of this section h:s committet a violation of any Federal
criminal law other than a violation constituting a petty offense.
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9:3 STAT. 76 PUBLIC LAW 96-2S-JUNE 22, 1979

Public Law 96-28
9(6th Congress

An Act

.; =.'.e _2. ':'7;_ To amend .cctiun ;i:u of title 1F. Lnited Staltes Code.

Be it enacled by the Senate and Houase uf Representutices of the
E::-..;' in ( tUnited Stoates of .merica in Cm)nress assembled. That subsection lb)

-.. .-..-.. p:. : At Ofsection 2l of title 1'.. United States Code. as amended bv the Act of
October 2't, 197-> Public l,aw 15-5 '1. sectin 5(al; 92' Stat. ls4 is
amrended as fol!uws: In ci,u.,- - ii 1. strike "concerning'' and insert *bv
personal presence at"; and in subparagraph 3:3. before "which was'
insert . a- to ,i,." and after "re-ponsibility. or" insert ". as to (iii."

SEC. '. Suosection td of section "U7 of title S1, United States Code, is
amended to read as follows:

'"dsll Subsection ic) of this section shall apply to a person
employed--

"(A) at a rate of pay specified in or fixed according to sub-
C USC 3301. chapter II of chapter 53 of title 5, United States Code, or a

comparable or greater rate of pay under other authority;
"IB} on active duty as a commissioned officer of a uniformed

service assigned to pay grade of 0-9 or above as described in
section 201 of title 37, United States Code; or

"1(iC in a po, itinn which invo-!v,-s i. inificant decision-making or
supervisors responsibility, as designated under this subpara-
graph by the Director of the Office of Government Ethics, in
consultation with the department or agency concerned. Only
positions which are not covered by subparagraphs (A) and (B)
above, and 'or which the basic rate of' pay is equal to or greater
than the basic rate of pay for GS-17 of the General Schedule

· USC3,2 note. prescribed by section 5;:t2 of title 5, United States Code, or
positions which are established within the Senior Executive

5 USC 101 note. Service pursuant to the Civil Service Reform Act of 1978, or
positions of active duty commissioned officers of the uniformed
services assigned to pay 0-7 or O-8, as described in section 201 of
title 37, Ulnited States Code. may be designated. As to persons in
positions designated under this subparagraph, the Director may
limit the restrictions of subsection (c) to permit a former officer
or employee, who served in a separate agency or bureau within a
department or agency, to make appearances before or communi-
cations to persons in an unrelated agency or bureau, within the
same department or agency, having separate and distinct subject
matter jurisdiction, upon a determination by the Director that
there exists no potential for use of undue influence or unfair
advantage based on past government service. On an annual
basis, the Director of the Office of Government Ethics shall
review the designations and determinations made under this
subparagraph and, in consultation with the department or
agency concerned. make such additions and deletions as are

De.:artnents necessary. Departments and agencies shall cooperate to the
fullest extent with the Director of the Office of Government
Ethics in the exercise of his responsibilities under this
paragraph.
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"(2) The prohibition of subsection (c) shall not apply to appear-
ances, communications, or representation by a former officer or
employee, who is-

"(A) an elected official of a State or local government, or
"(B) whose principal occupation or employment is with (i) an

agency or instrumentality of a State or local government. (ii) an
accredited, degree-granting institution of higher education, as
defined in section 121)l a) of the Higher Education Act of 196;5, or 20 uSC 1141.
liiii a hospital or medical research organization, exempted and
defined under section o01icx3) of the Internal Revenue Code of
1954, and the appearance, communication, or representation 26 USC 501.
is on behalf of such government, institution, hospital, or
organization.".

Approved June 22, 1979.
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