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CDMPTWClmLER GENERAL OF TXE UNITED STATES 

WASHINGTON. O.C. :O#Js 

#tESTRICTED - Not to be refersed outsida the Genera; 
AccouWng Office except on the ba3is of cpr:iflc approval 
by th0 office of ConZreosionai Refdtionr 

le John D. Ding@11 
ubcommittee on Energy JULY 18, 1978 

Committee on Interstate and 
_.- - .- Foreign Commerce 

House of Representatives i - -- 

Dear Mr. Chairman: 

.Rl&&/gggJ. ---.- ---- -- 

This is in response to your letter dated .cjarch 29, 1979, 
requesting an investigation of possible improprieties on 
the part of the Deqartment of Housing and Urban Development 
(ND) in revising its Minimum Property Standards. In par- 
titular, you asked us to determine (1) to what extent and 
*manner HUD permitted industry officials to cieveloo the 
regulations and review and obtain cosies thereof before 
they were available to the general zublic, (2) k,hy conxmers 
were not afforded the sane opportunity as industry, and 
(3) hew Yr, Robert Elliott, a former EL:3 General Counsel, 
obtained a copy of the reaulatiocs and whether he has 
violated any conflict of interest late or regulation in 
this .matter. 

In .su,mmary, ouf work showed that: 

--Industrv’s involvement in the devslocment of 
the revision to the .Yininum Procerty Standards 
was limited to furnishing technical data, such 
as the availability and cost of insulation. 

--The release of the revised standard to the 
National Association of Home Builders, prior 
to publication, was made by a HUD employee 
who could not be identified by us or RED. 
The release of the revised standard leas in 
violation of ilWD policy since it was done 
without the approval of AUD’s General Counsel. 
Ejo conflict of interest laws have application 
to this release. 

--HTJD did not request comments from consumer 
groups prior ta publication because it believed 
everycne would have an op?ortunityy to comment 
when the revised standard was publish4 in 
the Federal Register as a proposed rulemakrng. 

RELEASED END-784 7 
(COYG) 



_-.- ___. -- _._ - 

---;?hi?e our Office does not have jurisdiction 
t3 render Zormal legal opinions on conflict L 
CT interest questions, it is doubtful that 
.Yr . Robert R. Elliott’s actions in representing 
tie National Association &f Home Builders in 
a lawsuit against the Farmers Home Adminis- 
oration, could be considered a violation of 

-. -ccn,, dZC’.icj.-af -interest. L&aws;- _.._. - -.. -- -_ ._---. -- _ ..--.-I- L- 

EGD’s decision to revise the Minimum Property Standards 
iras in L-EsFnse to the Administration’s National Energy 
Tlan. T5e obiective of the revision was to establish an 
inter i,m zuilding standard focusing on energy conservation 
while HLZJ was developing the national energy ccnsetvacion 
qrforaaxe standards for buildings as requirti by the 
Energy Ccnservation and Production Act (P.L. 94-385). 

craft copies of the revised Xinimum Property Standa.:ds 
were te it=g circulated about December 1977 to various divisions 
in BUD for the purpose of obtaining comments from HUD offic- 
ials prier :o publication in the Federal Register as ptcposed 
rq2lemakFz3g. 

2evelopaent of the revised standard 

EUD’s Architectural and Engineering Division developed 
zhe revised standard: however, technical data were furnished 
Z’r indus,&, --•J associations as well as other Government agencies. 
i;kile the prpose of the revised standard is to conserve 
one rav , de cost of the energy saving improvements are to be 
offs;t bv ravings in utility costs in order for the new 
standard- to be cost effective. The tnchnical data needed to 
determine cost effectiveness and availability of various 
zuilding na,, -rials was obtained by HUD from the insulation 
industry, lumber industry, Department of Commerce, Degxtment 
of Energy, National Bureau of Standards, and the National 
XssociatFoa of Borne Builders. 

HUD ’ s usual Fr act ice, when revisions are made to existing 
reuulaticns which are conslaered major, is to ask up to 200 
or5aniza:ion.s to review and comment on the revi::ion, prior 
~3 yblication in the Federal Register. 0rgani::ations 
commenting on major revisions include construct:on firms, 
Suilding trade associations, arch’tectural firms, insurance 
companies, governmental agencies, a?d consumer groups. HUD 
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officials told us that in this case comments were not solicited 
from the above groups during the development stage because: 

rl 

--In kheir opinion, the revised standard was not 
a major change, but was simply an upgrading of 
standards established in 1976. 

--Mblic comments on a similar standard published 
ir! 1977 by the Farmers Home Administration were 

.--- _- _- _.-___. _.- _ reviewed& XJD-and. used- as -an aid---in-developing-. - -_.--- _ 
their own standard. 

--Public comments were to be obtained when the 
revised standard was gzblished in the Federal 
Register as a proposed rulemaking. 

Fqsilability of the draft revised standards 

Mr. Robert R. Elliott, the former RUD General Counsel, 
told us that he received a copy of the draft revised standard 
from a National 4ssociation of Home Builders official. This 
was confirmed oy the official who in turn received it from a 
HUD source which he would not identify. 

EiUD’s policy on disclosure of proposed regulations 
is spelled out in a Secretzry’s memo dated July 28, 1976. 
Under this policy, no proposed regulation may be shown out- 
side of EUD prior to its publication in the Federal Register 
without first clearing such disclosure with the General 
Counsel. This policy was reemphasized by the Secretary’s 
memo dated February 3, 1978. The release of a copy of 
the revised standards to the National Association of Home 
Builders was in viol;ltion of BUD policy since clearance 
was not requestec of, nor given by HUD’s General Counsel. 
However, no conflict: of interest laws have application 
to this release. 

The timing of the Secretary’s memo, reemphasizing the 
policy against premature disclosure of draft standards, may 
have impeded the National Resources Defense Council from 
obtaining a copy, because it was shortly after the issuance 
of the memo that the Council requested a copy. 

ReDreseltfnq the National Association 
ah Builders in lawsuit 

Our off ice does not have jurisdiction to render a formal 
legal opinion as to whether Mr. Elliott violated a conflict 
of interest law or regulation in representing the Association 
in this lawsuit. Such a determination would have to be made 
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by HUD in coordination with the Department of Justice. 
However, we have examined the conflict of interest laws 
which have DossiSle application to the situation in ques- 
tion and have the follcwing comments to offer. 

It appears that on the basis of available facts, the 
only. criminal. conflict -of.- interest ~s~a.tute-.~wh~~~.P09s.ibla.- __.-_- 
applicability is 18 U.S.C. 207, which restricts former em- 
?loyees from representing others with tessact to certain 
natters they may have participated in or Sad of fic.ial 
responsibility for during their Government service. Hare 
specifically, section (a) of 18 U.S.C. 207 permanently 
bars a former employee from knowingly representing anyone 
in a particular matter involving specific parties in 
which the United States has an interest and in which 
he participated personally and substantially. Sect ion 
(b) prohibits, for a period of one year, a former employee 
from personally appearing hefore an agency in a representa- 
tive capacity concerning a particuiar matter involving 
specific parties in which the Government has an interest 
and over which he had official responsibility within 
the _oast year. 

Nr, Elliott is representing the National Association 
?f Borne Builders in a lawsuit against the Farmers Aome 
Administration, Department of Agriculture, attempting to 
enj,?in the Addministration from implementing its proposed 
thermal cerforaance regulations on grounds that RUD was 
about to issue its siarlar performance standards, discuss 
earlier. Mr. Elliott. had obtained a draft copy of HUD’s 
standards as evidence in supFort of this lawsuit. Becaus 
of Mr. Elliott’s former _wsition as General Counsel of HU 
a question was raised whather his representing the Associ 
is in violation of any conflict of interest law or regula 
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Acmrding to HUD officials, tSe technical development 
of the proposed insulation standards began in early 1977. 
The proposed standards were submitted to HUD’s Off ice of 
Genera). Counsel in January 1978 for clearance and approval. 
Since ISr. Elliott’s tenure as the General Counsel officially 
ended err January 20, 19’77, it is highly unlikely that the 
develcssent and issuance of the proposed standards could be 
considered as being a “particular matter” in which Nr. Ellio 
either “personally- and substantially participated” or had 
“official responsrbility” for within the meaning of 18 U.S.C 
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207. For this reason, it is doubtful that Mr. Elliott’s 
representative action; with respect to the proposed standard 
could give rise to a violation of 18 U.S.C. 207. 

We discussed the results of our work with HUD officials. 
---However ,-in- accord-ante -with- your--request, wedid-ntt obtain- -----. .- -..- 

written vievrs from HUD or any other person concerning this 
report. As arranged with your office, unless you announce 
its contents earlier, we plan no further distribution of 
this report until 30 days from the date of the report. At 
that time we will send copies to interastetl parties and 
make copies available to others upon request. 

We appreciate the opportunity to have been of assistance 
to you in this matter. A 

Comptroller General 
of the United States 




