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To the President of the Senate and the 
Speaker of the House of Representatives 

This report recommends management improvements by 
Federal agencies in the acquisition of private lands by 
condemnation. Also, the report recommends to the Congress 
an amendment to the Declaration of Taking Act and to the 
Judicial Conference of the United States a revision in the 
Federal Rules of Civil Procedure. 

Copies of this report are being sent to the Director, 
O ffice of Management and Budget, and the heads of agencies 
responsible for land acquisitions. 

of the United States 





COMPTROLLER GENERAL'S 
REPORT TO THE CONGRESS 

FEDERAL LAND ACQUISITIONS 
BY CONDEMNATION--OPPORTUNITIES 
TO REDUCE DELAYS AND COSTS 

DIGEST ------ 

The Federal Government has a backlog of over 
20,000 court cases in which it seeks to ac- 
quire by condemnation private land for 
public use. At the close of fiscal year 
1978, the land in question.was appraised at 
$481 million. Actual acquisition costs 
probably will be much higher because of 
administrative costs, awards or settle- 
ments in excess of Government appraisals, 
and long delays in court. 

The large caseload arises from the many 
sizable land acquisition programs for 
such public purposes as recreation, environ- 
mental and wildlife protection, civil and 
military public works, and various other 
programs authorized by the Congress. One 
large National Park Service land preserva- 
tion project alone accounted for over 
10,000 cases pending in September 1979. 
Condemnation action is generally needed 
when a landowner is unwilling to sell at 
the Government's offered price or when 
the Government cannot acquire clear title 
without judicial determination. 

Sharply rising real estate prices and 
administrative expenses make it partic- 
ularly desirable to expedite acqui- 
sitions, although the condemnation of 
real property is a complex process that 
cannot be easily simplified. 

Another report issued by GAO in December 
1979 points out that agencies of the 
Departments of Agriculture and the Interior 
have followed practices leading to the 
acquisition of more land than is essential 
for achieving project objectives (the 
protection of natural resources of 
national significance). These agencies 
could have used other land protec- 
tion strategies instead of full-title 
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acquisitions. The recommendations in the 
1979 report were intended to reduce the 
volume of future land acquisitions and, 
together with the recommendations in this 
report, should help reduce the backlog of 
condemnation cases. 

DEPARTMENT OF JUSTICE CASELOAD 
REDUCTION PLAN 

To reduce the increasing caseload and 
long delays in the disposition of 
cases-- some have taken up to 4 years-- 
Justice is implementing a plan that 
will help overcome staff shortages and 
other management problems. (See ch. 
2-l The plan includes developing a 
computerized caseload tracking system. 
Since some of Justice's client agencies 
already have sophisticated information 
systems, while others lack systematic 
data on the status of their acquisitions, 
GAO recommends that Justice coordinate 
the development of its proposed system 
with client agencies and provide for an 
exchange of data needed for effective 
caseload management. 

ESTABLISHING TITLE EVIDENCE 

The Department of Justice requires Federal 
agencies to establish evidence of title 
to the desired property so that ownership 
and other claims against the property 
are known and compensation is paid to the 
proper parties. Obtaining this informa- 
tion in a timely manner often is diffi- 
cult, and delays have hampered the 
processing and closing of condemnation 
cases. Some agency officials have ex- 
pressed concern over the effort and money 
spent by the Government and questioned the 
need to buy commercial title insurance for 
most properties. (See ch. 3.) 

The limited availability of title companies 
to do the Government's work, and restric- 
tive State laws or local practices that 
sometimes require the Government to buy 
more protection against title defects than 
it considers necessary, make it desirable 
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to explore the feasibility of alternative 
and less costly procedures. The low loss 
ratio in title insurance and the Govern- 
ment's general policy to act as self-insurer 
may allow it to assume a greater risk in 
lieu of title insurance. 

GAO recommends that Justi.ce change certain 
sections of its standards for preparing 
title evidence and arrange for a Government- 
wide study, in cooperation with other Fed- 
eral agencies experienced in land acquisi- 
tions, to determine the most expeditious and 
economical ways of obtaining needed title 
evidence. 

STRENGTHENING PROPERTY APPRAISALS 

To convince the court in a condemnation 
proceeding that the Government's valua- 
tion of the land represents ".just 
compensation," in contrast with the 
owner's higher claim, the Government 
must provide for 

--adequately supported appraisal reports 
prepared by qualified appraisers; 

--a competent administrative agency review 
to affirm the acceptability of the reports; 

--timely updating for developments up to the 
date of taking or date of trial, whichever 
is earlier; and 

--persuasive testimony in court. 

GAO found that Government-wide uniform ap- 
praisal standards and individual. agency 
manuals of instructions provided generally 
adequate guidelines. However, some weak- 
nesses existed in Government appraisal 
practices, and GAO recommends that 
Justice and the land acquisition agencie:< 
emphasize to their staffs the need to 
overcome these weaknesses. (See ch. 4.) 

SETTLEMENT INSTEAD OF LITIGATION - -- 

The law prescribes a uniform Federal policy 
to encourage and expedite the acquisition 



of real property by agreements with owners 
to avoid litigation and relieve congestion 
in the courts. In 1978 the Department of 
Justice emphasized the need for greater 
flexibility on the part of acquisition 
agencies in approving settlements with 
owners. Also, it requested that agencies 
thoroughly review all acquisitions valued 
at $10,000 or less before referring the 
cases to Justice for condemnation. (See 
ch. 5.) 

Although Federal agencies have made the 
majority of their acquisitions by 
negotiated purchase and not by condemna- 
tion, GAO found that agencies could im- 
prove their chances of reaching agree- 
ment with owners by more realistically 
weighing owners' counteroffers against 
the high costs of litigation. 

To GAO's knowledge, the U.S. Army Corps 
of Engineers is the only agency which 
has developed systematic procedures to 
recognize costs of litigation during 
negotiations, but its guidelines to 
negotiators need elaboration and 
assistance from the Department of 
Justice. GAO recommends that all land 
acquisition agencies establish such 
procedures and that Justice assist 
them in making reliable estimates 
of litigation costs. 

WAYS TO OBTAIN FAIR AND SPEEDY TRIALS 

The Department of Justice has been much 
concerned with Government efforts to 
obtain fair and speedy adjudication 
by the courts. Increased use of a 
court-appointed commission or a U.S. 
magistrate may help to meet this objec- 
tive. (See ch. 6.) 

To help assure the appointment of competent, 
unbiased commissioners, GAO recommends that 
the Judicial Conference of the United States 
initiate a change in the rules for judicial 
procedures in condemnation cases by strength- 
ening the position of the parties regarding 
the selection of court-appointed commission 

iV 



members. GAO also recommends that Justice 
instruct its attorneys to request trial by 
magistrates, in conformity with legislation 
enacted by the 96th Congress which authorizes 
the referral to magistrates of civil cases 
regardless of complexity or amount at issue. 

IMPROVING TREATMENT OF LANDOWNERS I__-..~ 

While GAO observed Federal agencies' efforts 
to comply with the statutory requirement for 
uniform and equitable treatment of land- 
owners, it also learned of various com- 
plaints by landowners who either did not 
fully understand condemnation procedures 
or claimed they were not fairly treated. 
Landowners have complained abo.ut inadequate 
information on their rights in the acquisi- 
tion process, lack of courtesy by Government 
personnel, and delays in acquisitions; also, 
lack of funds has delayed negotiations with, 
or payments to, landowners. (See ch. 7.) 

[GAO recommends that Federal agencies seek 
Ibetter communications with owners and more 
Iconsiderate treatment, especially of small 
owners who find it difficult to cope wLth 
the complexities of the acquisition process. 

;Also, agencies should properly plan acquisi- 
ttion projects so that they have available, 
ior can make timely requests for, adequate 
'funds to acquire designated lands expedi- 

tiously, avoiding uncertainty and incon- 
venience to landowners, 

INTEREST ON DEFICIENCY AWARDS -I___ 

The Declaration of Takin?; Act (40 U.S.C. 
258a) allows interest .:bn the amount by 
which the compensation &warded by the 
court exceeds the compensation deposited 
by the Government at the time of taking 
the property. The interest covers the 
period from the date cf :_aking until the 
deficiency is paid inti: t:he court, The 
6-percent rate, established in 1931 when 
the act was passed, is no longer in line 
with economic conditions when landowners 
can invest their money at considerably 
higher rates. (See ch. -7.) 



GAO recommends that the Congress amend the 
act by allowing landowners a more equit- 
able rate, corresponding to prevailing 
market conditions. This goal could be 
accomplished by tying the rate to the average 
yield on outstanding marketable obligations 
of the U.S. Treasury during the period fo;, 
which interest is payable. Or, fixing the 
rate could be left to judicial determina- 
tion as part of the award of just compensa- 
tion for the property taken by the Govern- 
ment. 

AGENCY COMMENTS 

GAO received comments from the Departments 
of Justice, the Army, Agriculture, and the 
Interior which generally agreed with the 
report and the recommendations. The agen- 
cies stated that the recommendations were 
constructive, thoughtful, and objective. 
They offered certain clarifying comments 
and mentioned actions being taken that 
would meet the objectives of GAO's report. 
These comments are recognized in the ap- 
propriate report chapters. 

The Administrative Office of the United 
States Courts advised that GAO's recom- 
mendation to amend the rules of civil 
procedures would be referred to appro- 
priate committees of the Judicial Con- 
ference of the United States for study 
and eventual report to the Conference. 
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CHAPTER 1 

INTRODUCTION 

The Federal Government carries out many sizable land 
acquisition programs which involve the exercise of "eminent 
domain." These programs seek to acquire by condemnation 
private property needed for recreation, environmental and 
wildlife protection, water resource projects, other civil 
and military public works, and various other programs 
authorized by the Congress. Federal condemnation actions 
may seek fee title (full ownership rights) or more limited 
rights to land, such as easements (certain rights to use, 
or impose restrictions on the use of, private land) or 
leaseholds. 

The Government's sovereign power of eminent domain is 
recognized in the Fifth Amendment to the U.S. Constitution 
which provides that no private property for public use shall 
be taken without “just compensation." The general statutory 
provisions regulating how condemnation proceedings shall 
be instituted are codified in the General Condemnation Act 
(40 U.S.C. 257) and the Declaration of Taking Act (40 U.S.C. 
258a). These provisions apply to all Federal agencies hav- 
ing authority, either in their organic acts or in special 
authorizing legislation, to acquire land by condemnation. 1/ 
The rules of litigation before a U.S. District Court between 
the Federal Government and the landowner are set forth in 
Rule 71A of the Federal Rules of Civil Procedure (28 U.S.C. 
Appendix), The Department of Justice institutes and tries 
the condemnation cases for most Federal agencies. Excep- 
tions are the Tennessee Valley Authority and the U.S. Postal 
Service, which have statutory authority to institute their 
own actions in U.S. District Courts (16 U.S.C. 831X and 39 
U.S.C. 401). 

Condemnation action is generally needed when a land- 
owner is unwilling to sell at the Government's offered 
price or when the Government cannot acquire clear title 
to the property without judicial determination. Acquisi- 
tion by condemnation is a means of last resort. To avoid 
litigation and relieve congestion in the courts, Federal 
agencies are required by law (Public Law 91-646 (42 U.S.C. 
4651)), to the greatest extent practicable, to make every 
reasonable effort to acquire expeditiously real property 
by negotiation. 

L/The legislative authority of the agencies covered in this 
report is set forth in appendix I. 

1 



A brief outline of the typical procedure the Federal 
Government follows in prosecuting a condemnation case 
and a flow chart depicting the procedure are presented in 
appendix II. 

MAGNITUDE OF FEDERAL CONDEMNATION ACTIONS 

The number of condemnation cases instituted by the 
Federal Government has greatly increased in recent years, 
largely because of accelerating land acquisition programs 
for recreation and protection of environmental values. 
The Department of Justice reported over 18,400 cases 
(representing tracts of land condemned by Federal agencies) 
pending at the close of fiscal year 1978, compared with 
a caseload of about 10,750 tracts at the end of 1973. The 
appraised value of the tract load increased from $111 mil- 
lion in 1973 to $481 million in 1978. The caseload reported 
by Justice at September 30, 1979, totaled 21,230 tracts. 

In fiscal year 1978, agencies referred to Justice for 
condemnation about 7,300 tracts valued at $376 million. In 
fiscal year 1979, Justice received condemnation requests for 
about 7,800 tracts valued at $97 million. The Government's 
actual acquisition costs probably will be much higher because 
of administrative expenses and awards or settlements in ex- 
cess of Government appraisals. Compensation claimed by land- 
owners is in the billions of dollars. 

The Interior Department's National Park Service and the 
Army Corps of Engineers account for most condemnation ac- 
tions. The Park Service acquires land for newly authorized 
parks and other scenic or environmentally valuable areas 
or for additions to existing areas. The Corps acquires land 
for water resource projects (civil works) as well as for 
military projects; it also processes condemnation actions 
for certain other agencies, including the Air Force (such as 
airfields) and the Department of Energy (such as storage and 
transmission facilities for the strategic petroleum reserve). 
The Department of the Navy processes its own land acquisi- 
tions (for airfields, gunnery ranges, etc.) for referral to 
Justice. 

Other agencies in the Department of the Interior carry- 
ing out land acquisition programs are the Water and Power 
Resources Service l/ (for irrigation projects in the Western - 

$'Formerly the Bureau of Reclamation, renamed by Secretarial 
Directive, Nov. 6, 1979. 
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States) and the Fish and Wildlife Service (for wildlife 
preserves). Also, the Forest Service, Department of Agri- 
culture, acquires land needed for the management and pro- 
tection of existing units of the National Forest System 
and for newly designated areas. (These and other Federal 
agencies having need for land condemnation are listed in 
am. III.) For the last several years, Justice has also 
processed condemnations by the Washington Metropolitan 
Area Transit Authority for the Metro subway system. 

For the agencies mentioned above, statistics showing 
the caseload and the estimated land values involved in 
these various acquisition programs are not readily available. 
The need for current information on the status of the case- 
load, as well as actions now underway at Justice to improve 
its data base, are discussed in chapter 2. 

In view of the increasing caseload referred to the 
Department of Justice and long delays in the disposition 
of many cases, in March 1978 Justice drew up a Caseload 
Reduction Plan which identified various causes of delays 
and proposed remedies to overcome recognized problems and 
bottlenecks. The plan, if fully implemented, should help 
expedite the disposition of cases. 

The condemnation of real estate is a complex operation 
which cannot be easily simplified. Nevertheless, the large 
volume of condemnation cases, the inflationary trend of 
real estate prices, and the costly administrative effort 
make it desirable to take all possible steps to minimize 
delays and reduce costs. 

SCOPE OF REVIEW 

We reviewed condemnation procedures at the Department 
of Justice and at headquarters of the National Park Service, 
Fish and Wildlife Service, Water and Power Resources Service, 
Forest Service, Army Corps of Engineers, and Department of 
the Navy. We also visited selected field offices of the Na- 
tional Park Service, the Water and Power Resources Service, 
and the Corps of Engineers and, reviewed practices followed 
for specific land acquisition projects under the responsi- 
bility of these offices. Pertinent data on three major 
acquisition projects is presented in appendix IV. 

Our review was directed to acquisition programs where 
the Federal Government acquires title to the land through 
proceedings in Federal courts. We did not cover land ac- 
quisitions by State or local governments, or other public 
or private organizations, although financed by the Federal 
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Government. These land acquisitions (such as for highways, 
airports, mass transit, and urban renewal) involve the 
application of State laws and are tried in State courts. 

During our inquiries at the several land acquisition 
agencies, we examined documentation on about 100 individual 
condemnation cases, including cases closed during the last 
5 years and others still pending in court. Because of the 
magnitude of the total caseload referred to Justice at any 
one time and the decentralized processing and documentation 
of cases by the various agencies, we found it impracticable 
to select cases representative of all the different Federal 
acquisition programs. We believe, however, that the cases 
we examined illustrate various problems with which the 
Federal Government must cope in its land condemnation 
actions. 

Our inquiries at the selected land acquisition agencies, 
the Department of Justice, and some U.S. Attorneys' offices 
showed opportunities for several actions that might improve 
the Government's position in court, facilitate the disposi- 
tion of cases, and lower costs: 

--Exploring alternative procedures for establishing 
title evidence. 

--Strengthening property appraisals. 

--Settling cases with landowners instead of going to 
trial. 

--Seeking ways to obtain fair and speedy trials in 
court. 

--Improving communications with and treatment of 
landowners. (See chs. 3 through 7.) 

This report does not deal with the broader question 
of the need for the Federal Government to carry out the 
large acquisition programs which give rise to the many con- 
demnation actions and the need to acquire specific tracts 
of land. Another GAO report l/ discusses this aspect with 
regard to land acquisition policies and practices of the 
Departments of Agriculture and the Interior. The December 
1979 report points out that, under practices followed by the 
National Park, the Fish and Wildlife, and the Forest'Services, 

L/"The Federal Drive To Acquire Private Lands Should Be 
Reassessed" (CED-80-14, Dec. 14, 1979). 
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lands were acquired that were not essential to achieving 
project objectives and before planning how the lands were 
to be used and managed. The 1979 report shows that these 
agencies overlooked viable, alternative land protection 
strategies-- instead of fee acquisitions--in the form of 
easements, arrangements for local zoning, or available Fed- 
eral regulatory controls. That report includes recommenda- 
tions to the Secretaries of Agriculture and the Interior to 
make changes in their land acquisition policies which should 
reduce the volume of the agencies' future acquisitions and, 
together with the recommendations in this report, help re- 
duce the backlog of condemnation cases. 

J 
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CHAPTER 2 

EFFORTS TO CONTROL AND REDUCE CASELOA,D 

In March 1978 the Department of Justice's Land and 
Natural Resources Division drew up a Caseload Reduction 
Plan to help reduce the increasing workload of condemnation 
cases referred to Justice and pending in court or awaiting 
closing action. The plan highlighted a need for increased 
staff both in the Land Acquisition Section and in U.S. 
Attorneys' offices-- which share the responsibility for pros- 
ecuting condemnation cases--as well as a need for more 
effective management of available resources. 

A year later, progress had been made in overcoming some 
of the identified problems and achieving a faster pace in 
closing cases. But major problem areas remain, including 
limited staff resources. With a continuing increase in 
new condemnation actions sought by Federal agencies, the num- 
ber of pending cases has risen to an all-time high in fiscal 
year 1979. 

HEAVY CASELOAD 

The following table shows the trend of the caseload 
(in numbers of tracts being condemned) for the last 4 years. 

Fiscal year 

1976 

Referred Pending 
to Justice Closed at yearend 

7,030 2,647 14,780 

1977 5,728 2,472 a/17,998 

1978 7,292 6,855 18,435 

1979 7,865 5,070 21,230 

a/Reflects a downward adjustment of 38 cases. - 

Justice's Caseload Reduction Plan emphasized the urgency 
of remedial action because of the large amount of money in- 
volved in these condemnation cases and the added cost to the 
Government caused by delays in their disposition. Some of 
the cases have taken up to 4 years to be closed. Considering 
the volume and appraised value of tracts in condemnation at 
the time the plan was prepared-- 16,835 tracts valued at $332 
million, with landowners claiming $1.2 billion--Justice 
estimated that each year's delay in processing these cases 



through the courts would cost the Government an additional 
$31 million because of escalating land values. 

A detailed analysis reported in March 1978 of each 
judicial district's caseload showed 21 districts with 
significant backlogs. Two of these districts were respon- 
sible for thousands of cases; 15 other districts had over 
one hundred cases. A similar analysis in April 1979 showed 
1 district with over 9,600 cases and 35 districts with 
more than 100 open cases each. Justice reported similar 
caseload data at the close of fiscal year 1979. 

The heavy caseload in some districts is due principally 
to large-scale acquisition projects carried out in their 
geographical areas by the National Park Service, the Corps 
of Engineers, or the Navy. Following is illustrative data 
obtained from Justice statistics at the close of fiscal 
years 1978 and 1979. 

National Park Service: 
Big Cyprus National 

Preserve, Florida 

Big Thicket National 
Preserve, Texas 

Indiana Dunes National 
Lake Shore 

Corps of Engineers: 
Truman Dam, Missouri 

Cases pending at close of 

1978 1979 __- 

7,177 10,091 

321 452 

364 434 

642 531 

Department of the Navy: 
Chocolate Mountain 

Gunnery Range, 
California not 

significant 
1,377 

LIMITED STAFF RESOURCES 

Justice identified as a major problem the understaffing 
in U.S. Attorneys' offices and the Land Acquisition Section. 
The equivalent of only 37 full-time Assistant U.S. Attorneys 
had been assigned to condemnation cases, most of them on a 
part-time basis. The plan proposed the allocation of an 
additional 32 attorneys to the districts having the largest 
case backlogs. The plan also asked for six attorneys 
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working on a regional basis, each assigned to a group of 
adjacent districts. 

For the Land Acquisition Section, which must try the 
cases not handled by U.S. Attorneys as well as monitor the 
progress of all cases in litigation, the plan called for an 
increase in staff (including attorneys and paralegal and 
support personnel) from 51 to 71 positions. Ten additional 
attorneys were to be borrowed from client agencies. 

The following table summarizes the staffing requirements 
outlined in the pian. 

Available 
staff 

Assistant U.S. Attorneys: 

In districts 37 

Additional 
staff needed Total 

32 69 

6 On a regional basis 6 

Land acquisition section: 

Attorneys 

Paralegal personnel 

32 

Support personnel 

Borrowed personnel 

19 

5 

5 

10 

10 - 
Total 88 = 68 C 

37 

5 

29 

10 

156 

A year after preparation of the plan, the staffing 
situation at Justice had improved but remained critical 
because the plan's goals were only partially met while the 
caseload had increased. 

Between June 1978 and March 1979, the Executive Office 
for U.S. Attorneys, at the Land and Natural Resources Divi- 
sion's request, appointed five full-time and three part-time 
Special Assistant U.S. Attorneys for l-year terms to work 
exclusively on condemnation cases. In April 1979, 117 
Assistant U.S. Attorneys devoted some time to condemnation 
cases throughout the 95 judicial districts. Justice con- 
siders their efforts equivalent to 51 work-years. This 
number falls 18 staff-years short of the target established 
by the March 1978 plan. 



In response to an amended budget request for fiscal 
year 1979, Justice received congressional authority for 
25 additional positions, primarily for work on land acquisi- 
tions. However, the Office of Management and Budget did 
not permit Justice to fill these positions. Only later in 
fiscal year 1979 was the Land Acquisition Section able to 
increase its staff to 61 persons (as of May 25, 1979), still 
10 positions short of the target. Senate Judiciary Commit- 
tee hearings on Justice's Authorization Act for fiscal year 
1980 brought out the imperative need for more adequate 
resources. The committee's report (S. Rept. 96-173, May 15, 
1979) put the minimum additional staff needed at 28 persons, 
including 15 attorneys. The committee stated that such an 
increase would be "one of the most cost-conscious actions 
Congress could take.” 

The proposal in Justice's Caseload Reduction Plan to 
borrow attorneys from client agencies could not be followed 
because of the agencies' own limited resources and questions 
raised as to their legal authority to lend personnel. Some 
agencies, however, informally agreed to assist Justice 
attorneys as much as possible in processing cases on the 
larger acquisition projects. 

As a result of its authorization and appropriation 
hearings for fiscal year 1980, Justice received increased 
appropriations for 20 additional positions to carry out land 
acquisition activities. With these staff increases, the 
Land and Natural Resources Division considers its attorney 
strength sufficient but needs additional support personnel 
and depends on proper support from the U.S. Attorneys' 
offices in order to adequately handle the workload of con- 
demnation cases in the foreseeable future. 

IMPROVEMENTS IN MANAGEMENT 
OF CONDEMNATION CASES 

The plan called for several improvements in the use of 
available resources to speed up case dispositions. Principal 
proposals were to 

--establish a small-tract program to expedite the 
acquisition of low-value tracts (those appraised 
at $40,000 or less), which constitute the bulk of 
pending cases; 

--change Government policies permitting settlement 
of cases above appraised value instead of going 
through litigation; 



--remove the backlog of cases which have been adjudicated 
in court but are awaiting final closing action by the 
Attorney General; 

--restructure the Land Acquisition Section according to 
functions rather than judicial districts; and 

--develop a computerized information system for more ef- 
fective management of the caseload to replace manually 
maintained records. 

Small-tract program 

This program called for assigning teams of attorneys to 
expedite acquisition of low-value tracts in those districts 
with significant backlogs. Concentration on these cases was 
expected to significantly lower the pending caseload and free 
other staff to handle the more important, higher value tracts. 
Although only 13 percent of the caseload, high-value tracts 
represented over 95 percent of the Government's potential 
monetary liability. 

Justice officials informed us that such assignments have 
since been made on an ad hoc basis for certain major land 
acquisition projects (such as the Big Cyprus National Pre- 
serve in Florida and the Navy's Chocolate Mountain Aerial 
Gunnery Range in California): but staff limitations did not 
permit assigning teams to all judicial districts with a 
large number of pending small-tract acquisitions. 

Since the acquisition of a large volume of small-tract 
cases seems to be a continuing problem 1,' and their litigation 
often involves efforts and delays similar to those of larger 
properties, the more promising method of disposition may 
be settlement with the landowner. Settlement is the subject 
of another proposal in Justice's March 1978 plan. 

&/In Sept. 1979 small-value tracts represented 84 percent 
of all cases pending in court, only slightly less than 
the 87 percent in Feb. 1978. 
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Settlement with owners 

To permit settlements with owners at amounts higher than 
the Government's appraisal but less than the expected judi- 
cial award, the plan proposed greater flexibility for acqui- 
sition agencies and Justice in approving such settlements. 
The Attorney General subsequently approved the following 
increases in settlement authority for the several authori- 
zation levels in Justice: 

From To 

U.S. Attorneys $ 40,000 $100,000 

Chief, Land Acqui- 
sition Section 75,000 200,000 

Deputy Assistant 
Attorney General 100,000 250,000 

Assistant Attorney 
General 250,000 500,000 

Associate Attorney 
General over $500,000 

With respect to agency policies approving settlements 
with owners, Justice sought to encourage a more realistic 
approach to negotiating settlements, particularly in view of 
historically high court awards in certain judicial districts. 
Our review showed that agencies often did not follow a 
sufficiently flexible policy, and our observations in this 
matter are presented in chapter 5. 

Final closing action 

In February 1978 a backlog existed of about 2,900 cases 
which had been adjudicated in court but could not be closed 
for lack of a final opinion by the Attorney General that the 
proceedings were properly conducted and good title was vested 
in the Government. The delay in closing was generally caused 
by delay in receiving from the land acquisition agency or the 
U.S. Attorney certain required documentation of title evidence 
and/or the distribution of the award to the landowner and any 
other entitled parties. Special staff efforts were needed to 
secure these documents. 

Our observations of past and present agency condemna- 
tion procedures showed that obtaining updated title 
evidence-- documenting the ownership and any other interests 

11 



in or claims against the property to be acquired--is a con- 
tinuing problem. (See ch. 3.) We did not determine whether 
progress had been made in a more expeditious transfer of 
documents between U.S. Attorneys' offices and the Land Acqui- 
sition Section. Officials of the Land and Natural Resources 
Division, however, informed us that the goals of the March 
1978 plan had not yet been reached and that the Assistant 
Attorney General would order a followup of such cases waiting 
for a final opinion and determine what further action was 
needed. Justice's caseload statistics for September 1979 
showed some 1,900 cases in this category (out of 21,230 
open cases), but the age of these cases was not shown. 

Restructuring of Land Acquisition Section 

As proposed in the.plan, Justice reorganized the Section 
into units having specific program functions, such as disposi- 
tion of small tracts, unique major cases, litigation of major 
cases, legal research, and administrative functions. We 
were informed that appropriate changes had been made but that 
further reassignments would be ordered if considered desirable. 

Computerized information system 

In September 1978 Justice's Land and Natural Resources 
Division contracted for a study to determine the requirements 
of a computerized docket tracking system. The study was 
completed in April 1979, and a contract to develop and imple- 
ment the system was signed in August 1979. The system, ex- 
pected to be in operation on a pilot basis in about 1 year, 
is to give priority to data needed for land acquisition 
cases. 

In the past, the Division has maintained manually a 
record of all cases referred to it, disposed of, or pending, 
including identification of each tract to be condemned, the 
attorney and the district to which assigned, the amount of 
appraisal or deposit in court, and other relevant data. 
Quick and easy access to this data has not been possible 
under the manual system. Also, other pertinent information 
has not been available, such as a case analysis by agency 
or program or periodic comparisons between appraisals and 
final awards or settlements. 

The planned computerized system is intended- to permit 
more effective caseload management and tracking and easy data 
retrieval. As a special feature the system will assign a 
weight factor to each case, according to its complexity, to 
help determine staff and time requirements. 
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Acquisition agencies also need 
better caseload data 

The need for up-to-date information on the status of 
condemnation cases is not confined to Justice but also 
applies to the acquisition agencies, While the Corps of 
Engineers and the National Park Service maintain their 
own computerized systems on land acquisitions, other 
agencies do not have readily available data on pending 
cases and past transactions and could benefit from 
exchanging information with Justice. 

The Corps and Park Service have developed sophisticated 
management information systems to keep track of the progress 
made in successive steps of the land acquisition process 
for each individual tract-- obtaining and updating appraisal 
and title evidence, filing for condemnation, achieving settle- 
ment or award, and making the required deposit in court for 
just compensation, This information is used principally by 
field offices carrying out acquisition programs, but pertinent 
data also can be abstracted and summarized in various ways 
for use by headquarters management. 

Other agencies included in our review kept informal 
records of acquisitions on a decentralized basis, and special 
efforts were needed to present project or agencywide data 
on pending cases when needed by higher level management. 
In the Department of the Interior, in contrast with the 
National Park Service's computerized information system, the 
Fish and Wildlife Service and the Water and Power Resources 
Service maintain no formal acquisition records. Although 
these two agencies have a smaller volume of acquisitions, 
a more systematic approach to controlling pending cases 
would help agency management take timely followup action 
and assist Justice in carrying out its functions. The same 
observation applies to the Forest Service and the Department 
of the Navy, which also do not maintain formal, agencywide 
case records. 

Justice, in developing its computerized system, may find 
the prior experiences of the Corps and the National Park 
Service beneficial and may be able to use some of the data 
developed by these agencies in its own system. Moreover, 
Justice may want to exchange information with all its client 
agencies, furnishing them data pertinent to their acquisition 
programs as well as requesting supplementary data from the 
agencies (for example, updating title evidence, a bottleneck 
in many condemnation cases that requires attention by both 
Justice and the acquisition agency). 
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CONCLUSIONS 

Justice's Caseload Reduction Plan was a useful 
and timely step toward achieving better control over the 
mounting workload of condemnation cases. Focusing on how 
to overcome major problems contributing to the long delays 
in case dispositions, especially understaffing in the 
Department, it has highlighted a critical situation and 
already brought some relief. Continuing congressional 
interest may enable Justice to make further improvements 
in fiscal year 1980, such as more adequate staffing 
and installation of a computerized information system. 

While the proposed remedial steps are sound, the over- 
all goal-- to shorten the average processing time for con- 
demnation cases to 1 year --may be overly optimistic. 
Some actions needed to speed up cases are beyond Justice's 
control because they depend on cooperation of the client 
agencies and the working of the judicial system. Subsequent 
chapters of this report deal with some of these problems 
and possible remedies. 

On the basis of our observations regarding implementa- 
tion of the Caseload Reduction Plan, since some of the 
plan's proposals had not been fully implemented or their 
status was not entirely clear, we proposed that Justice take 
stock of what further actions are needed to deal with prob- 
lems impeding the processing of condemnation cases and up- 
date the March 1978 plan accordingly. Justice officials 
informed us in September 1979 that the Assistant Attorney 
General for Land and Natural Resources has ordered such a 
followup and action plan and that this work was currently 
in process. 

To obtain maximum benefit from the computerized case- 
load information system now being developed and to avoid 
possible duplication of effort, we believe that (1) Justice 
should seek the cooperation of its client agencies, consider- 
ing their information capabilities and needs, and (2) land 
acquisition agencies should determine and coordinate with 
Justice their respective information needs. 

i’ - RECOMMENDATIONS TO THE ATTORNEY GENERAL 
\ AND HEADS OF LAND ACQUISITION AGENCIES 

We recommend that, to the extent feasible, 
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--the Attorney General provide for coordinating the 
computerized caseload tracking system with Justice's 
client agencies to facilitate the exchange of infor- 
mation needed by Justice and the agencies and 

--the heads of land acquisition agencies review their 
needs for current data on the status of condemnation 
cases and coordinate the needed data with the com- 
puterized caseload tracking system being developed 
by the Department of Justice. 

AGENCY COMMENTS 

Justice agreed that coordination of its computerized 
caseload tracking system with the client agencies would be 
desirable to facilitate the exchange of needed information. 
Justice, however, pointed out several obstacles, such as the 
high cost of installing individual computer terminals for 
data access by acquisition agencies and of converting 
thousands of old cases and data into computer-compatible 
form. Also, Justice mentioned its limited personnel and 
funds and the initially very limited scope of the compu- 
terized system which would be operating only as a pilot 
program and not until late in 1980. 

The land acquisition agencies of the Department of the 
Interior strongly support a standardized information system. 
The Forest Service, however, questions the benefit it would 
obtain from a computerized system because of the small 
number of its condemnation cases, and it does not want to 
generate a disproportionate workload by establishing such a 
system. 

The Corps of Engineers expressed willingness to share 
the expertise gained in its own information system on land 
acquisitions with other agencies or the Department of Justice. 

Our recommendation seeks to encourage consultation 
among Justice and its client agencies and an understanding 
of their mutual information needs. An integrated Government- 
wide system may not be feasible because of varying volume 
of cases and agency needs. We believe each agency should 
develop an information system best suited to its needs but 
making full use of the data developed by other agencies 
and avoiding possible duplication. 
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CHAPTER 3 

NEED TO EXPLORE ALTERNATIVE PROCEDURES - 

FOR OBTAINING EVIDENCE OF TITLE 

An important step in the Government's land acquisition 
process is establishing evidence of title to the desired 
property. The Government needs this information to ascer- 
tain ownership of and other claims against the property and 
to assure that compensation is paid to the proper parties. 
Obtaining this information as required by the Department of 
Justice and in a timely manner often has been a difficult 
task for the land acquisition agencies; delays have 
hampered the processing and closing of condemnation cases. 

Also, questions have been raised about the Government's 
need to purchase commercial title insurance for most 
properties. We believe it would be in the Government's 
interest to explore the feasibility of adopting alternative 
and less costly procedures that would expedite Federal land 
acquisition programs. 

WHAT EVIDENCE IS NEEDED 

Establishing title evidence involves searching title 
records and related documents and obtaining a professional 
opinion on ownership rights, based on the search and 
other appropriate inquiries. Obtaining adequate title 
evidence is the responsibility of the acquisition agencies, 
which must satisfy the "Standards for the Preparation of 
Title Evidence in Land Acquisitions by the United States," 
a Department of Justice booklet issued in 1970. The 
Department is the final authority to determine what is ac- 
ceptable evidence for Federal land acquisitions and needed 
in a particular condemnation case. 

The standards call for title evidence "acceptable to 
prudent attorneys and title examiners in the locality in 
which the land is situated." The three most commonly ac- 
cepted types of evidence described in the standards are 
(1) abstracts of title, (2) certificates of title, and 
(3) title insurance policies. Use of any one of these 
documents will generally depend not only on.local law and 
practices but also on the availability of abstract and/or 
title companies and the costs of performing these services. 

f 
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Abstracts of title can be voluminous documents and 
require an expert attorney to provide an opinion on the 
sufficiency of title and curative data that may be needed. 
Therefore, Federal agencies prefer to obtain certificates 
of title or title insurance policies. Both provide for 
financial liability of the title company within limita- 
tions set forth in the standards and in the instrument 
executed by the company. The certificate of title pro- 
vides a lesser degree of liability essentially limited to 
the adequacy of the title search, whereas the title policy 
insures the Government against any defect in title. 

The standards list two other types of acceptable title 
evidence: owners' duplicate certificates of title and 
copies of public title records duly authenticated or certi- 
fied. However, agency officials told us these are rarely 
used. 

In addition to the methods cited, the standards permit 
"any other satisfactory evidence of title." The standards 
contain no elaboration, and it is under this authority that we 
believe Justice and the acquisition agencies need to identify 
alternative ways of obtaining needed title evidence when the 
commonly used methods are found to be too time consuming or 
costly. 

DIFFICULTIES IN ACCOMPLISHING TIMELY SEARCH 

The Government has had trouble finding title companies 
which can provide the title evidence when needed. The number 
of title companies available to do the Government's work is 
limited in some, especially rural, areas where the large 
companies do not maintain offices, Moreover, a large-scale 
Government acquisition project involving hundreds or thousands 
of tracts imposes a heavy workload within a limited time frame. 
This burden cannot be readily handled by small companies and 
can also create problems for large companies, whose business 
tends to be seasonal. 

For example, for the Harry S. Truman Dam and Reservoir 
project in Missouri, the Corps of Engineers solicited a 
representative number of title companies, but only a few 
responded. Corps officials explained that major title com- 
panies do not bid on work in rural areas in Missouri. Since 
the land record books are maintained by date of transaction 
and not by legal description (that is, location), local 
abstract companies must be used because they are the only 
ones having up-to-date title information readily available 
by tract. These companies, in turn, will contract with one 
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of the major title companies for issuance of title insurance. 
In one county, the Corps experienced delays of up to 2 years 
when the abstracter under contract died and a replacement 
had to be found to complete the work. In another county, 
abstract work took a year or more although the Corps needed 
the title data within 60 days of placing its order. 

Another example of long delays in obtaining title 
evidence is a national park acquisition project in Maryland. 
Here, the Park Service's regional office contracted with a 
large title company in Washington, D.C., which had no local 
offices in the Maryland counties where the titles had to be 
searched. The title company had trouble staffing the work 
in Maryland, and Park Service personnel had to assist in the 
task. In this case, the contract was awarded to the D.C. 
company as the low bidder, and Park Service officials stated 
that a local company probably could not have handled the 
entire project involving some 1,300 tracts. However, the 
work could possibly have been divided among the several 
counties, or title companies could have been solicited in 
Baltimore rather than in Washington. 

Officials of the National Park Service and other 
acquisition agencies with whom we discussed problems in 
procuring title services agreed that only those companies 
should be selected which have authorized representatives 
in the county where title searches must be conducted. For 
example, in 1975, before contracting for title services for 
its largest ongoing project, the Big Cypress Preserve in 
Florida, the Park Service gave prospective bidders the op- 
tion to bid on a variety of services separately or jointly 
for each of the three counties where the desired properties 
were located. The Service received bids from 12 companies; 
it accepted low bids for furnishing title insurance in one 
county and certificates of title in the other two counties. 

r 

Although the response to this solicitation can be t I 
considered quite satisfactory, problems developed in obtain- 
ing timely performance under the contracts. One contract 
had to be amended in 1977 to obtain faster and better 
quality title and closing services. Amendments included 
approval of higher fees and participation of Park Service 
personnel in handling closing documents. In another contract, 
the Park Service had to bring to the contractor's attention 
delays in the delivery of preliminary title evidence as well 
as of final title evidence and closing services. These prob- 
lems, which hurt relations with landowners, continued into 
1979. 'They were attributed, in part, to the fact that the 
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title company did not maintain an office at the county 
seat as required by the contract. 

An example of the difficulty of obtaining responsive 
bids for title services on large acquisition projects is 
the National Park Service's experience regarding the ad- 
dition to the Redwood National Park (approved by Public 
Law 95-250, Mar. 27, 1978). This legislation authorized 
adding to the existing park 48,000 acres of private land by 
legislative taking. Preparing for the court case that 
would determine the amount of just compensation to be paid 
the former landowners, the Park Service requested bids for 
title insurance from the three title companies doing business 
in the county. The Service received only one bid, which it 
considered unresponsive because the bid did not accept the 
reduced liability formula established by the Department of 
Justice for insurance coverage. The Service estimated the 
cost of title insurance, based on the full acquisition price 
of the land, would approach $750,000, with escrow services 
costing an additional $150,000. Consequently, Justice 
decided to undertake the title work with its own staff 
attorneys at a cost expected to be between $50,000 and 
$100,000. 

An essential part of title companies' services is updat- 
ing the title to the date of bringing condemnation action 
in court and, subsequently, to date of closing. Accordingly, 
the Standards provide that contracts for title evidence 
should include as a separate item the costs of any necessary 
continuation of the evidence of title. 

Some of the projects we reviewed were hampered by 
delays in updating title evidence. The U.S. Attorney for 
western Missouri informed the Corps in 1975 that titles, 
especially on large-value tracts for the Truman Dam pro- 
ject, needed updating. He was reluctant to file condemna- 
tion action when the title was "stale"--that is, not ad- 
justed for events since the preliminary title search. Our 
discussions at the U.S. Attorney's office in March 1979 
confirmed that the Corps should have obtained an "intermediate 
title before filing action in court but rarely had done so. 
Also, the Corps has been slow in obtaining "final" title 
evidence after judgment by the court. These delays, however, 
were beyond the Corps' control because it was dependent on the 
title company's cooperation. Corps headquarters officials told 
us that they had developed a substitute procedure for updating 
title evidence by using the Corps' own and some of Justice's 
attorneys. 
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The limited availability of title companies to do 
Government work in a timely manner raises a question as 
to whether the Government could develop alternative proce- 
dures to obtain necessary title evidence. Agency officials 
suggested to us several procedures to expedite handling 
of acquisition programs. 

--Using Government personnel--resorted to in some 
exceptional cases in the past--could be expanded 
but would require properly trained staff at ac- 
quisition agencies and/or Justice. Staff short- 
ages had been a limiting factor in the past. 
Also, the Government should not do work which 
the title companies are paid to perform. 

--Reducing requirements for an acceptable title 
search. Justice's standards prescribe going back 
a minimum of 60 years for most title evidence, 
with longer or shorter periods specified for prop- 
erties of higher or lower value, respectively. 
Model State marketable title acts generally require 
title search for a 40-year period. 

--Accepting, in cases where no special complications 
exist, a "last owner” or "last mortgage" search; 
for example, evidence of title could be established 
by a prior valid search and title policy for the 
last owner of record or by the last mortgage 
recorded against the property. 

--Allowing "action to quiet title" k/ by an owner 
willing to sell to the Government but holding 
a clouded title. This action would have to be 
initiated by the owner, and the Government 
would have to pay the owner's costs. 

We have not reviewed and cannot judge the feasibility 
of these or other alternatives to establish title evidence 
but mention them as possible avenues that may be considered 
as part of a study which we are recommending in this chapter, 

With respect to the alternative of using Government 
personnel instead of contract services, National Park Serv- 
ice officials expressed the belief that, if a corps of its 

A/In this procedure an advertisement is placed in local news- 
papers to locate persons claiming an interest in the land. 
If no response is received within a specified period, the 
court will adjudicate clear title to the land. 
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own abstracters, title examiners, closing attorneys, and 
paralegal personnel had been recruited and trained when the 
Service first got involved in its extensive land acquisition 
program, the Government could have saved much money and 
handled the acquisitions at many projects more expeditiously. 

IS TITLE INSURANCE NECESSARY? 

Some agency officials responsible for land acquisition 
mentioned to us their concern about the amount of time and 
moneys the Government was spending to obtain title evidence. 
They questioned whether the Government should obtain a title 
certificate or a title insurance policy in most cases. They 
also pointed out that, although Justice has specified limits 
of liability which a title company should assume, in some 
cases the Government obtained liability in excess of such 
limits for the full acquisition value of the land, resulting 
in unwarranted cost. 

The cost of title services incurred by the Government 
is substantial. The National Park Service spent about $1.4 
million in fiscal year 1979. The Corps of Engineers incurred 
about $1.5 million in fiscal year 1978. The cost of title in- 
surance included in these amounts is not readily determinable. 
Not considering the costs incurred by all other Federal agen- 
cies engaged in land acquisitions but usin?! the approximate 
percentage determined in a 1973 Corps study, the cost attri- 
butable to title insurance for these two agencies would 
range between $580,000 and $725,000, 

The question of whether the Government obtains commensu- 
rate value by paying a title company to assume liability for 
defective titles or whether the Government could assume the 
risk as a self-insurer, was posed in October 1972 by the 
then Chairman, Subcommittee on Conservation and Natural 
Resources, House Committee on Government Operations. The 
Corps of Engineers responded in Jane 1973 by favoring con- 
tinuation of the present system c>? obtaining title evidence. 

The Corps' response pointed .)ut that the use of insured 
certificates of title and title insurance policies provided 
the Government much more than the :;:ated amount of .nsurance: 
namely, the search and legal opin'cl7. Self-insurance would 
L-lot eliminate the need for 0btair:ira-j these services; it 
,tiiri:l ld eliminate only the cost of insurance, which consti- 
tutes about 20 to 25 percent of the total cost. According 
to t;he Corps, if the Government undertook to search and 
examine titles with its own staff, it might incur higher 
costs than by contracting. Regarding title companies 
assuming insurance liability in c'xcess of that required 
by Justice's standards, the Carp:' noted that some companies 
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refused to issue certificates or policies for less than 
full value. Also some States require that insurance must 
cover the full purchase price. 

Although the Corps sought to justify the present system 
of obtaining title insurance, a staff paper prepared at the 
time of the congressional inquiry acknowledged the merits 
of some experimenting with uninsured title certificates ob- 
tained from an attorney or title company. On the premise 
that the Government could economically take the risk of 
such self-insurance, if the attorney or company were care- 
fully selected, the paper proposed a pilot project in one 
Corps district to see if such a system is feasible. The 
paper also mentioned the possibility of using self-insurance 
for certain properties, such as low-value easements and fee 
acquisitions. It also pointed out that more diligent 
efforts could be made to keep insurance within the limits 
set by Justice's standards. 

Another factor to consider is that the loss ratio in 
this type of insurance has been rather low (4 to 5 percent, 
according to the Corps' staff paper). We were told that 
the acquisition agencies rarely found it necessary to seek 
recovery from an abstract or title company. Neither 
Justice nor the agencies maintain records from which claims 
can be readily identified. But information obtained from 
knowledgeable agency officials in our 1972 study &' of Fed- 
eral procurement practices for title insurance, and in our 
latest review, showed that few claims have been made against 
title companies for defects in Government land titles. 

Federal agencies have attempted to limit the scope of 
commercial title insurance and reduce its cost, but their at- 
tempts have often been unsuccessful. Agencies generally seek 
to obtain certificates of title" which are less expensive 
than title insurance policies. Also, they seek to limit the 
amount of insurance. Justice's standards provide that cover- 
age shall not be less than 50 percent of the first $50,000 
and 25 percent of the additional acquisition value of the 
land. If title insurance is kept at these minimum amounts, 
the Government assumes the risk for the remaining value and 
the cost of commercial coverage is reduced. In some cases, 

3 

L/Letter report to the Attorney General, B-176942, Nov. 22, 
1972. 
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the fact that the Standards require minimum amounts of 
coverage but do not encourage that these amounts not be ex- 
ceeded may be an incentive to title companies as well as to 
Federal agencies to contract for loo-percent coverage. In 
some jurisdictions, however, title companies offer only 
title insurance policies for the full value cf the property. 

A case in point is the aforementioned experience of the 
National Park Service. It received only one bid for title 
services in the Redwood National Park area, at full value of 
the property. Also, when contracting for title services at 
the Big Cypress project, the Park Service had to agree to 
full-value title insurance; specifying insurance limitations 
for the many categories of properties included in the contracts 
was considered impracticable. 

In contracting for title work at the Big Cypress project 
in Florida, however, the National Park Service accepted a low 
bid for title insurance rather than for certificates of title. 
For one of the counties the title company offered an overall 
policy for all 7,500 tracts as an alternative to issuing 
separate policies for each tract. Since State of Florida 
insurance rates apply to separate policies but not to the 
overall policy, the company was able to offer a lower price 
for its services. 

We are not aware of the extent, if any, to which 
overall title insurance policies have been available to 
and used by the Government. Possibly, a wider use of this 
approach could offer worthwhile economies and should be 
explored by Federal land acquisition agencies. 

In view of the restrictive provisions of some State 
laws and/or restrictive local practices, the Government must 
now buy title insurance exceeding the coverage required in 
Justice's standards. Considering the very low loss ratio 
which has prevailed in the title insurance industry and the 
Government's general policy of assuming the risks of loss or 
damage to Government-owned property, the question may well 
be asked whether the Government should not buy less commercial 
title insurance and assume a greater amount of the risk. 

The risk the Government would assume by self-insurance 
would be mitigated by certain statutes of limitations govern- 
ing claims against the Government. 
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--Pursuant to 28 U.S.C. 2401, a civil action against the 
United States is barred unless the complaint is filed 
within 6 years after the right-of-action first ac- 
crues. 

--Pursuant to 28 U.S.C. 2501, the time for filing suit 
in the Court of Claims is similarly barred after a 
6-year period. 

--Pursuant to 28 U.S.C. 2409a, a civil action to ad- 
judicate a disputed title to real property in which 
the United States claims an interest shall be barred 
unless commenced within 12 years from the date upon 
which it accrues. 

CONCLUSIONS 

Justice's standards suggest that (1) when title diffi- 
culties cannot be readily resolved, the cost of title evi- 
dence or insurance is unnecessarily expensive and (2) when 
unreasonable delays are foreseen or incurred in securing 
title evidence, Justice's Land and Natural Resources 
Division should be consulted. We believe that such diffi- 
culties have occurred with enough frequency to merit 
Justice's overall attention rather than action on a 
case-by-case basis. 

These problems could be diminished by supplementing the 
published standards to identify, under the category of "any 
other satisfactory evidence of title," acceptable, less costly 
alternatives to the commonly used methods of obtaining 
abstracts, certificates, or insurance policies. Also, to 
minimize the cost of commercial title insurance, the stand- 
ards could be changed to encourage use of minimum amounts 
of coverage in appropriate cases instead of merely stating 
them as minimum requirements or, conversely, to specify 
maximum amounts of coverage. 

In addition, in view of the questions raised by agency 
officials regarding the possibility of simplifying present 
procedures and reducing their costs, we believe that a 
Government-wide study would be desirable to critically re- 
view the present and possible alternative procedures and 
identify those which would be most suitable in various 
jurisdictions and under varying circumstances. 

Fundamental to this review would be a determination of 
whether the Government needs the same safeguards as private 
parties seeking to acquire real estate--a premise on which 
Justice's 1970 standards for preparing title evidence seem 
to be based. 
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We believe that the Department of Justice, having ulti- 
mate responsibility for the Government acquiring good and 
valid title to real estate, would be the appropriate agency 
to spearhead the proposed study and carry it out in coopera- 
tion with the Corps of Engineers, the National Park Service, 
and other Federal agencies most experienced in land acquisi- 
tion. 

RECOMMENDATIONS TO THE ATTORNEY GENERAL 

We recommend that the Attorney General 

it;' 

--supplement the published standards for preparing 
title evidence in land acquisitions by identifying 
acceptable alternative procedures that would expedite 

" 
obtaining, or lower the costs of, needed title serv- 
ices, and by encouraging minimum coverage of title 

i 
insurance in appropriate cases and 

i 

--arrange for a Government-wide study of the most 
desirable procedures for obtaining title evidence 
needed in Federal land acquisition programs so that 

I present procedures can be modified, if appropriate, 
and needed title services can be obtained 
expeditiously and economically. .I, 

The study should include, in particular, the following 
inquiries: 

--To what extent State laws and iocal practices affect 
title services available to the Government and what 
steps the Government can take to encourage desirable 
modifications. 

--Under what conditions abstract and title companies 
would be more willing to provide, at reasonable 
cost, the services specifically needed by the 
Government. 

--Whether land acquisition agencies can be provided 
with more specific guidance to determine when to 
contract for abstracts, certificates of title, 
title insurance, or other acceptable title services 
or to use the agencies' own personnel. 

--To what extent and at what cost acquisition agen- 
cies and/or the Department of Justice would have 
to recruit and train personnel if the Government 
were to undertake its own title work. 

25 



--Based on answers obtained to the above inquiries, 
the feasibility of the Government assuming a 
greater part of the risk for the adequacy of title 
evidence obtained and thus limiting the cost of 
commercial title insurance under present procedures. 

AGENCY COMMENTS 1 

Justice generally agreed with our recommendations and 
stated that the proposed Government-wide study would be a 
useful means to resolve the problems discussed in this chapter. 

The Army, on behalf of the Department of Defense, concurred 
with our recommendation for a study of acceptable alternative 
methods to obtain needed title services and offered its 
cooperation in such a study. 

The National Park Service and the Forest Service 
pointed out that they found the services of title companies 
to be a useful and cost-efficient method of obtaining the 
needed level of title evidence. They are concerned over the 
possibly higher costs the Government would incur if it had 
to use its own personnel. But Interior's Water and Power 
Resources Service saw merit in studying alternatives to 
obtaining title insurance. 

We believe the proposed study should explore the 
question of when it is in the Government's interest to use 
the title services generally obtained in the past and when 
to resort to alternative methods. 
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CHAPTER 4 

STRENGTHENING PROPERTY APPRAISALS 

Sound and properly supported appraisals of the proper- 
ties to be acquired are important in condemnation cases to 
convince the court that the Government is offering owners 
fair value and that the owners' higher claims go beyond 
what constitutes just compensation. Our prior reviews 
of Government appraisal procedures l/ and observations 
in this review indicated general compliance by Federal 
agencies with recognized appraisal standards. We noted 
several problem areas, however, where Federal agencies 
should seek to improve Government appraisals. 

COMPLEXITY OF APPRAISAL PROCESS 

The preparation (by Government staff) or procure- 
ment (by contract with outside experts) of high-quality 
appraisal reports is a difficult and costly task: large 
numbers of tracts must be acquired for many Government 
projects; a great variety of local conditions affects the 
value of individual tracts; and an extensive body of 
Federal law governs the proper interpretation of “just 
compensation." The appraisal of real property may involve 
complicated valuation problems, such as (1) when the 
land contains valuable mineral deposits or other natural 
resources or has potential for commercial development 
or subdivision, (2) when the appraisal requires determi- 
nation of severance damages to parts of the property 
not taken by the Government, or (3) when it concerns 
the valuation of various types of easements (such as 
scenic easements for recreation projects, flowage 
easements for water resource projects, or rights-of-way 
for access to Federal lands). 

The possibility for a wide range of professional opinion 
often exists in a given case, and Government appraisers must 
be careful to present a defensible position in court. 

L/"Policies and Practices for Acquiring Land at Three 
Missouri Water Resources Projects" (RED-75-386, June 26, 
1975) and "Private Land Acquisition in National Parks: 
Improvements Needed" ICED-76-144, Sept. 20, 1976). 
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Federal agencies responsible for land acquisition pro- 
grams must employ qualified appraisers who can appraise 
properties according to professional standards or must 
procure competent services by contract and also evaluate the 
work of other staff or contract appraisers. Agencies gener- 
ally seek to employ persons who either have demonstrated their 
qualifications by membership in a professional organization, 
such as the American Institute of Real Estate Appraisers, 
the Society of Real Estate Appraisers, or similar association, 
or have acquired needed skills through qualifying training 
or experience in real estate or land management. Agencies 
also train their own staffs on the job and send them to 
appropriate training courses. 

PROBLEM AREAS 

Our review indicated a number of problem areas where 
Federal agencies should seek improvements in their appraisal 
practices. 

--Strengthening administrative reviews of appraisals. 

--Timely updating of appraisals. 

--Marshalling convincing testimony in court. 

--Determining adequacy of staff appraisers' grade 
levels. 

Strengthening administrative reviews 

Reviews are required for all appraisals, whether made 
by staff or contract appraisers, as set forth in the 
Government-wide standards and the agencies' own manuals of 
instructions. However, such reviews have not always been of 
the highest quality. 

Our 1976 report on private land acquisitions in 
national parks and a 1977 study by the House Appropriations 
Committee's investigation staff IJ were critical of the 
National Park Service's appraisal review procedures. Our 
report pointed out that appraisal reviewers should make a 
better record of their inquiries, particularly on matters of 
major importance to judging the appraisal report's adequacy. 

A/Report dated Oct. 18, 1977, published in record of hearings 
on appropriations for the Department of the Interior for 
fiscal year 1979, pt. 6, pp. 263 to 367. 
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The Committee's staff report found that appraisal reviews 
needed to be more adequately documented and should include, 
as a minimum, comments on (1) the property's estimated value 
and how it was arrived at, (2) the appraisal's strengths and 
weaknesses, (3) any contacts with the appraiser, and 
(4) approval or rejection of the appraisal. 

Our latest review confirmed the need for some agencies 
to emphasize the importance of adequate appraisal reviews in 
condemnation proceedings where the Government must have re- 
liable appraisals to successfully support its position in 
court. We noted the following instances of weakness in 
review procedures. 

At one National Park Service acquisition project, reviews 
lacked thoroughness and expressed approval in general "boiler 
plate" language instead of highlighting favorable or unfavor- 
able features of the appraisal report. For one tract, the 
review failed to recognize the need for an expert opinion on 
a mineral deposit. Such an opinion was omitted in the first 
appraisal and subsequently obtained at additional cost in a 
reappraisal and in a second appraisal by another contractor. 
Following is pertinent data on this tract's acquisition. 

Chesapeake & Ohio (C & 0) Canal National 
Historical Park, Tract 66-101 

Appraised 
value 

Original appraisal in 1973 $ 7,000 

Update in 1976 after condemnation 12,400 

Reappraisal in January 1978 (cost 
$1,000) to recognize mineral expert's 
opinion 21,000 

Second appraisal in January 1978 by 
another contractor (cost $5,500) 23,500 

The Government subsequently acquired tract 66-101 by 
agreement (stipulation) with the owner for $40,000. The 
inadequate initial appraisal may well have contributed to the 
long delay in arriving at a settlement in this case: 

Unsuccessful negotiations August 1973-February 1974 

Condemnation filed in court October 1975 

Settlement approved in court August 1978 
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In one Water and Power Resources Service regional 
office, a staff appraiser "reviewed" some of his own 
appraisals; his appraisals went without the required 
review at the regional level because this official was 
the region's designated supervisory appraiser. We were 
informed, however, that the Service's chief appraiser 
(located at the Engineering and Research Center in Denver, 
Colorado) reviews appraisal reports for all acquisitions 
going to condemnation before the condemnation papers are 
submitted to Interior's Regional Solicitor for filing 
with the Department of Justice. 

At the Service, we also noted that appraisals were 
reviewed using only a questionnaire. The review did not 
include a written critique supporting approval or rejection 
of the appraisal report. 

At a number of agencies, reviewers did not always 
insist on full support for the appraiser's conclusion. 
Some reports using the market approach for valuing proper- 
ties did not explain specifically how the value of the 
property in question was derived from comparable sales 
transactions cited in the report. The reviewers apparently 
accepted the reports without insisting on adequate support-- 
which would be crucial if the case went to trial. 

Our discussions with agencies' appraisal officials 
and with the Chief Appraiser of Justice's Land and Natural 
Resources Division indicated that the uniform appraisal 
standards, supplemented by individual agency manuals 
of instructions, provide generally adequate guidelines 
and directives to ensure reliable reviews. The problem 
essentially is one of compliance with these directives. 

Our discussions revealed that, in response to the cited 
House Appropriations Committee staff study, the National 
Park Service had strengthened its review procedures, in- 
cluding appointment of a full-time field reviewer l/ and 
institution of second reviews on a sampling basis.- Because 
of the large volume of tracts requiring appraisal, the Park 
Service uses for most projects contract appraisers and con- 
centrates the work of its own staff (about 38 positions in 

L/This position became vacant in mid-1979 because the 
position’s approved grade level was too low to retain 
the incumbent, who accepted a higher grade position at 
another Federal agency. 

30 



fiscal year 1979) on the review function, as recommended by 
the staff study. 

The Park Service cleared its revised review procedures 
with Justice's Chief Appraiser, who concurred with them. 
However, one Park Service policy appears to be vulnerable 
and needs to be strengthened-- the policy of delegating 
to acquisition offices (the Service's lowest field level) 
the authority to review appraisals of tracts valued up to 
$250,000. This policy precludes the benefits of a regional 
office review by more experienced staff, except for a pre- 
scribed sample of 10 percent of such tracts. A lower ceiling 
of delegation would be desirable, in line with Corps of 
Engineers and Navy policies which require higher level re- 
views for appraisals of $100,000 and over. 

Park Service officials explained that the $250,000 
limit was established because of staff limitations. 
Considering the record of prior weaknesses in appraisal 
reviews, we believe that a shift in resources may be 
needed for this important function to assure adequate 
participation by regional office staff for higher value 
tracts; an alternative might possibly be to enhance 
the sample review beyond the present 10 percent. 

Updating appraisals 

Frequently it becomes necessary to update appraisals 
because of the lapse of time since tracts were first 
appraised. In some cases, the agency must obtain a re- 
appraisal or second appraisal if the first one is found 
to be deficient or the valuation involves complex or con- 
troversial issues. Sometimes, Justice's attorney or the 
Assistant U.S. Attorney handling a case will insist on such 
additional steps. Both updated appraisals and reappraisals 
may entail problems of timeliness and added costs. Con- 
tracts with appraisal firms can provide for updates within 
stated time periods, but long delays in the acquisition 
process may require additional contractual arrangements 
at added cost. 

On two projects we reviewed, we noted repeated up- 
dating of appraisals necessitated by protracted and un- 
successful negotiations with the landowners while real 
estate prices in the area were accelerating. Both proj- 
ects were hampered by insufficient project funds which, we 
were told, precluded the agencies from going ahead with the 
intended acquisitions. Here are three examples from the 
Tacks Island (TIL)/Delaware Water Gap (DWG) project: 
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l%G Tract 11909 

Appraised 
value 

First appraisal, April 1974 $ 75,000 

&date, October 1974 132,000 

Update, July 1975 127,000 

Condemnation, February 1976 127,000 (deposit in court) 

Update, May 1976 (as of 2/76) 143,700 

Settlement by stipulation, 
October 1977 152,000 

The Assistant U.S. Attorney commented that the original ap- 
praisal had been unrealistically low because it had been 
based on sales which did not reflect the current upswing in 
the real estate market. 

DK Tract 7101 

Initial appraisal, January 1971 

Update, January 1972 

Update, April 1974 (two 
appraisals) 

Update, December 1974 

Update, July and October 1975 

Condemnation, May 1976 

Update, December 1976 (as of 
506 1 

Government offer, May 1978 

Proposed settlement, May 1979 

Appraised 
value 

$ 63,000 

73,000 

80,000 

85,000 

92,000 and 92,500 

92,500 (deposit in court) 

97,000 

120,000 

128,000 
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TIL Tract 8302 -"- 

Initial appraisal, January 1968 

Update, April 1968 

D@ate, February 1970 

Updater September 1971 (two 
appraisals; 

Update, October 1977 

Condemnation, June 1978 

Settlement with lmdowner, 
March 1979 

Apprai& 
value 

$125,000 

160,000 

234,000 

275,000 and 3OS,OOO 

415,000 

415,000 (deposit in court) 

460,000 

The acquisition file for tract 8302 shows that, besides 
owner resistance and lack of project funds, uncertainty over 
the relocation of a highway contributed to the delay in 
acquisition. 

In the case of the Tacks Island/Delaware Water Gap 
project, the costs of updating appraisals were increased 
by the Corps' interpretation of a Just ice Department require- 
ment that property with a fair value of $50,000 or more 
should have two approved appraisals. The Corps sought to 
keep the two appraisals current in order to negotiate with 
the landowner. The requirement for two appraisals had been 
agreed to between Justice and the Corps in 1970 for all such 
cases coming to trial to strengthen the Government's position 
in court; it was not intended to be used for negotiation 
purposes. L/ 

An example of an update and a reappraisal for the 
Chesapeake & Ohio Canal National Historical Park project was 
presented earlier in this chapter. Another delayed acquisi- 
tion requiring two updated apptaisals is shown below: 

&/Because of the inflation in real estate prices, Justice 
has now made the requirement applicable to tracts'valued 
at $100,000 or more. 
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C & 0 Canal Tract 08-115 

Initial appraisal, April 1972 

Update, June 1973 

Update, March 1978 

Condemnation scheduled as of -.- - 

Appraised 
value 

$ 5,075 

11,425 

12,000 

September 1979 but not yet filed 
because of shortage of funds 

For this tract the 1973 updated appraisal reflects a sub- 
sequent land improvement by the owner. A declaration of 
taking in 1972 might have enabled the Government to acquire 
the property at or near the lower value. 

In the case of an easement acquired for the C & 0 Canal 
project, the Park Service obtained an updated appraisal 
which, however, was found excessive and disregarded by the 
trial attorney because it ignored local zoning restrictions. 
Appraisal data on this acquisition follows. 

C & 0 Canal Tract 40-102 

Appraised 
value 

Initial appraisal, June 1974 $2,600 

Update, February 1977 9,600 

Settlement by stipulation with 
owner, September 1978 4,800 

We recognize that in the two aforementioned projects 
special circumstances contributed to longer than usual delays. 
In many other projects, however, the Government encountered 
various obstacles to the expeditious acquisition of individ- 
ual tracts and must obtain updated appraisals to keep up 
with changes in property values --a specific requirement in 
the Uniform Appraisal Standards, section B-4, page 39. In 
all such cases, discretion must be used as to when and how 
often updates should be ordered. Substantial costs may 
result from repeated updates, especially when someone other 
than the original contractor has to be employed. 
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Marshaling convincing testimony in court 

We have previously cited the importance of presenting 
the most convincing evidence in court to support the 
Government's valuation rather than the landowner's generally 
much higher claim. While we noted conscientious efforts 
by Justice and the acquisition agencies to provide sound 
evidence, we observed some areas where it may be possible 
to strengthen the Government's position. 

In the opinion of one Assistant U.S. Attorney who has 
handled large-scale condemnation cases for the Corps of 
Engineers, the testimony of staff appraisers in court has 
been less effective than that of contract appraisers. Some 
staff appraisers have required hours of preparation before 
the trial yet could not recall in court essential data 
supporting their appraisals. Also, the attorney pointed 
out that a court may consider staff appraisers less ob- 
jective or impartial than contract appraisers. He there- 
fore believed that, except for low-value tracts, contract 
appraisers should preferably be employed if subsequent 
court testimony is expected. 

Whether acquisition agencies use staff or contract 
appraisers depends on their staff resources and workload 
requirements. Agencies with relatively small staffs, 
like the National Park Service or the Navy, contract for 
most appraisals and concentrate their staff work on making 
administrative reviews. L/ Agencies with larger staffs, 
like the Corps, the Forest Service, and the Fish and Wild- 
life Service, make staff appraisals for many of their ac- 
quisitions and employ contractappraisals for others. For 
some large-value tracts or complex property valuations, 
agencies may use both a staff and an outside appraiser, 

Agency regulations emphasize, and agency officials in 
charge of acquisition programs should be aware of, the need 
to carefully select appraisers because of the subsequent 
court testimony they may have to provide. Agencies generally 
select contract appraisers in consultation with the Depart- 
ment of Justice and/or an Assistant U.S. Attorney. Similar 
procedures do not apply to the selection of staff appraisers, 
and closer coordination with the trial attorney would be 
desirable when deciding on their use for court testimony, 

L/An exception is the Big Cyprus project for which the Park 
Service employed mostly staff appraisers because of the 
large number of tracts with similar valuation. 
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Justice and acquisition agency officials have pointed 
out that, regardless of the Government's testimony, the 
courts often seem to make awards somewhere at a midpoint 
between the Government's and the landowner's valuation. 
Also, the extent to which awards tend to exceed Govern- 
ment appraisals varies greatly among judicial districts and 
may depend on whether a jury, a commission, or a judge 
determines the amount of just compensation. 

The Government faces a difficult situation when it 
seeks to obtain a judgment in line with its appraisal. 
Special continuing efforts are needed to improve the 
Government's position by marshaling t,he best available 
testimony. What specific steps are needed, of course, 
depends on the circumstances of each case. For example, 
one Forest Service regional office, on the basis of 
prior experience in acquisitions under the Wild and 
Scenic Rivers Act, made the following suggestions in a 
memorandum to the Chief of the Service in 1976: 

--Instead of using only one appraisal witness, when 
the owner introduces two or three, use two appraisers, 
especially in cases where the spread between the 
Government65 and the landowner's valuation is 
substantial. 

--Use special witnesses to support the Government's 
claim of conditions which lessen the value of a tract; 
for example, an engineer and a hydrologist can testify 
to flooding, or a local contractor can testify that 
a tract is too steep for development. 

Justice officials commented that the above recommended 
practices were standard practice followed by the Department 
of Justice, While there may have been instances of 
deviation, they were believed to be few. 

A recent condemnation case decided in the Eastern 
District of Kentucky (Civil Action No. 76-124, filed Nov. 3, 
1978) illustrates how importalIt it is for Government ap- 
praisal witnesses to present convincing testimony. 

The court found that both tne landowner and the Govern- 
ment had failed to establish their theories of value. The 
court was not convinced that the Government had-adequately 
considered the value of the coal land involved. The judge 
did not accept as comparable the actual sales used by the 
Government appraisers in arriving at a value of the land 
at issue. The couKtls award was within the range of the 
Government's valuation (that is 1 25 percent above the amount) 
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only because the landowner had not been able to substantiate 
his claimed compensation. The owner's appeal against this 
award is presently pending. 

The need for convincing evidence to support Government 
appraisals of land containing natural resources is further 
illustrated by a Forest Service acquisition for which the 
court awarded an amount grossly in excess of the Service's 
appraisal. 

In August 1972 the Service condemned a 147-acre tract 
for a recreation area in the (3zark National Forest. A 
Government appraiser valued the tract, which contains a rock 
quarry, at $23,000. In June 1978 the court awarded $127,688r 
including $67,688 as compensation to the holder of a lease 
to quarry rock from the condemned land. The latter amount 
represented additional cost which the leaseholder claimed 
to have suffered because he had tlo use another quarry to 
fulfill a pending highway construction contract. The Govern- 
ment sought to show that the leaseholder's claim was for 
consequential damages (noncompensable loss) but was unable 
to convince the azourt. The court's finding was based in 
part on a Government witness' testimony, which seemed to 
accept the leaseholder's contention that the value of the 
leasehold was $67,688. 

We discussed with Justice officials the need for addi- 
tional guidelines on the use of staff or contract appraisers. 
The officials said that existing directives in the "Guide for 
Acquisition of Real Property" should be adequate because they 
call for consultation with the U.S. Attorney in the selection 
of appraisers. Also, the guide includes a special directive 
(no. 11-68) concerning the preparation and review of appraisal 
evidence of trial in condemnation cases. This directive deals 
with several problems experienced in previous cases and pre- 
sents remedial actions, including the participation of land 
acquisition attorneys in selecting agency appraisers, to 
facilitate the use of agency staff or contract appraisals at 
trial. 

Our discussians indicated, however, that a renewed 
emphasis on these directives by the Department of Justice 
would be useful to assure careful selection of appraisal 
witnesses. 

Questions raised on grade levels ..-.- 
of staff appraisers 

.---_---_- 
----_- 

Agency and Justice officials believe that the Government 
needs more well-qualified appraisers but that Civil Service 
grade level limitations, resulting from a very conservative 
application of appraisers' classification standards, have 

37 



made it difficult to promote and retain experienced staff 
who otherwise will seek better paid positions elsewhere. 
These officials believe that a larger number of Government 
appraisers should have membership credentials in one of the 
professional organizations and be eligible for promotion to 
higher grade levels {beyond GS-X2) than now allowed. The 
officials believe that such upgrading would be justified 
because of the educational requirements of such membership 
and the high qualifications needed to (1) evaluate the work 
of contract appraisers who generally have very competent per- 
sonnel with the best credentials and (2) detect flaws and the 
possible need for adjustments in contract appraisals. 

According to agency officials, in fiscal year 1979 con- 
tract appraisers' fees ranged from about $200 to $500 a day, 
depending on the location of the property and the extent of 
expertise required. Much of the Government appraisers' work 
involves complex appraisal problems and may cover properties 
valued in the hundreds of thousands or millions of dollars. 

Agency officials pointed out, however, and officials of 
the Office of Personnel Management agreed, that the value of 
the property should not be the decisive factor for the degree 
of skill and experience needed by the appraiser because tracts 
of lesser value may be more difficult to appraise than high- 
value tracts. One characteristic in the occupational stand- 
ards for appraisers (code GS-1171, Appraising and Assessing 
Series, approved by the Civil Service Commission in June 
19721, which lists high dollar amounts as one of the factors 
to judge the difficulty of appraisals--property values of 
$500,000 for GS-11 grades and million dollar values for 
GS-12 grades-- seems unrealistic insofar as most Federal land 
acquisitions are concerned. Agency officials believe that 
this criterion as well as the emphasis on the number of em- 
ployees to be supervised-- not relevant for reviewers of ap- 
praisal work done under contract-- have limited the approval 
of appraiser positions at grade levels GS-13 and above. The 
highest grade now approved for Government appraisers is 
GS-15. 

The need for greater flexibility in assigning grade 
levels is illustrated by the National Park Service's 
experience in filling the recently created position of an 
agencywide field reviewer. The position officially was 
classified as GS-13, whereas the Land Acquisition Division 
had requested a GS-14 classification. Consequently, the 
Service found it difficult to attract the quality of 
appraiser the position demands, 
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The number of Government appraisers who are members 
of professional organizations is rather small. At the 
close of fiscal year 1979, the Corps of Engineers' Chief 
Appraiser told us that, of the Corps' appraisal staff 
of about 180, not more than about 10 percent held member- 
ship in the top professional organizations. Similarly, 
the Forest Service's 90 to 100 employees assigned to ap- 
praisal work included about 10 members of professional 
organizations. The National Park Service counted four pro- 
fessional memberships among the 34 staff appraisers. 

The scope of our review did not include an assessment 
of the occupational standard for appraisers, and we have no 
basis for judging its adequacy for the purpose of filling 
positions for Government appraisers. In view of questions 
raised by agency officials responsible for land acquisi- 
tions, however, agency management should review and re- 

'evaluate their staff appraisers' classification standards 
and position descriptions. 

CONCLUSIONS 

To convince the court in a condemnation proceeding 
that the Government's valuation of the land it seeks to 
acquire represents just compensation, the acquisition 
agencies must provide an adequately supported appraisal 
report prepared by a qualified appraiser, a competent 
review by the acquisition agency to affirm the report's 
acceptability, timely updating for developments up to 
the declaration of taking (or the date of trial if a 
declaration is not filed) and, as directed by the trial 
attorney, persuasive testimony in court. 

The Uniform Appraisal Standards and individual agency 
manuals of instructions provide Federal agencies with gen- 
erally adequate guidelines, and the agencies whose activi- 
ties were included in this review had, for the most part, 
complied with these requirements. The Government is 
engaged in a massive effort, with its own manpower and the 
services of experts under contract, to appraise thousands 
of properties aggregating hundreds of millions of dollars 
a year, 

Although the Government's land valuation cannot be 
expected to prevail in every condemnation case, oppor- 
tunities exist for strengthening the Government's position 
by improving appraisal practices in several respects. 
While our review identified certain areas discussed in this 
chapter, there may be others not covered in our limited re- 
view of Government real estate appraisals. 
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&RECOMMENDATIONS TO THE ATTORNEY GENERAL 
4ND HEADS OF LAND ACQUISITION AGENCIES - 

We recommend that the Attorney General and the heads of 
ederal land acquisition agencies emphasize to their staffs: 

--The importance of making hi.gh-quality administrative 
reviews of appraisal reports in compliance with 
Government-wide standards and agency directives. 

--The need for timely updating of appraisals or re- 
appraisals for the purpose of.negotiating with the 
landowner or for trial in court, but avoiding 
repeated and costly updates or reappraisals. 

--The need for carefully selecting staff or contract 
appraisers best qualified to testify in court and for 
using special expert witnesses who can strengthen ' 
the Government's case. 

--The need for reviewing classification standards 
and position descriptions for the grade levels 
of professional staff appraisers and determining 
whether adjustments are needed to attract and 

--. retain qualified personnel- 

RECOMMENDATION TO THE SECRETARY OF THE INTERIOR --_I_. 

We also recommend to the Secretary of the Interior that 
the National Park Service strengthen its appraisal report 
reviews by lowering the dollar ceiling (now $250,000) up to 
which regional offices can delegate the review function to 
their field cffices. As an alternative, in view of its 
limited staff, the Service should consider enlarging the 

//,sample review performed by regional offices. 

AGENCY COMMENTS 

Justice stated that the above recommendations are all 
useful means for enabling the Government to present convincing 
evidence in court that the Government is offering fair value 
to the landowners. Justice suggested that we address these 
recommendations to the heads of land acquisition agencies 
rather than the Attorney General (our draft report addressed 
the Attorney General only). Because of the joint responsi- 
bility for adequate appraisals of land to be acquired by the 
Government, we are making our recommendations to both the 
Attorney General and the heads of agencies, 

Justice pointed out the importance of sound and properly 
supported appraisals for the purpose of negotiating with 
landowners in the first place, before action is taken to 



condemn the land. Justice believes that, if an agency has 
sound and realistic appraisals during the initial negotia- 
tions, many more properties could be purchased, thus 
reducing the number of properties to be condemned. 

In the experience of the Department of Justice, the prop- 
erties that go to condemnation are usually the hardest ones 
to appraise. To properly deal with these cases, the Depart- 
ment reemphasizes the suggestion in its procedural guide for 
the acquisition of real property that 

*I* * * where any tract presents unusual and 
complicated valuation * * * problems, there 
shou1.d be coordination among the acquiring 
agency, the UnIted States Attorney and * .k * 
the Bepartment of Justice * k * prior to 
abandonment of efforts to ac.q;,ire +zhc tract 
by direct purchase." 

Interior's agencies agreed that the single most important 
element of a Federal land acquisition is the appraisal and, 
although Government-wide uniform appraisal standards are 
adequate, the appraisal product can be improved greatly 
through increased agencywide monitarlng. 

The Forest Service advised it is presently operating 
in accordance with the first three recommendations and it 
supports the fourth recommendation. 

The Army agreed that our comments on appraisals are 
appropriate and pertinent, 

The Hationaf Park Service disagreed with our recommen- 
dation to lower the dollar ceiling for the authority of 
field offices to review appraisai Leports. The amount had 
been increased because of personnel limitations in the 
regional offices (which would have to carry a heavier work- 
load) and the extensive experience of review appraisers 
in the field offices. We have been aware of the Park 
Service's position, However r con:; ~.de:r ing the record of 
prior weaknesses in appraisal reviews, we have retained 
our recommendat ion to the Secretary of the Interior with 
the alternative suggestion to enlarge the sample review 
performed by regio:lal offices beyond the present 1Q 
percent. 
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CHAPTER 5 

INCREASING EFFORTS TO SETTLE WITH LANDOWNERS -1 

In many cases it is advantageous for the Government to 
settle with landowners rather than go to trial. Settlement 
calls for flexibility and judgment on the part of Government 
representatives when negotiating acquisitions at prices above 
appraised property values. It also requires a realistic 
estimate of the cost of going to trial which must be weighed 
against the landowner's counteroffer, especially in the ac- 
quisition of low-value tracts (that is, tracts valued at 
$10,000 or less). Although Federal agencies have made far 
more of their acquisitions by purchase than by condemnation, 
we believe greater efforts can be made to reach settlements 
and avoid litigation. 

NEED FOR FLEXIBILITY IN NEGOTIATING - --._..._ - - - ..---I 
The Department of Justice emphasized in its Caseload 

Reduction Plan (see ch. 2) the need for greater flexibil- 
ity on the part of acquisition agencies in approving settle- 
ments with owners, particularly in view of historically high 
court awards in certain judicial districts. In August 1978 
the Assistant Attorney General, Land and Natural Resources 
Division, requested client agencies to thoroughly review all 
acquisitions valued at $10,000 or less before forwarding the 
cases to Justice for condemnation. He called attention to 
the large number of agency requests for condemnation of low- 
value tracts; the workload imposed on Justice, the U.S. * 
Attorney, and the courts; the cost of processing condemna- 
tions in this low-value category (averaging $3,000 a case); 
and awards generally exceeding Government valuations by 
about 30 percent or more. 

In response, the agencies pointed out their continuing 
efforts to purchase rather than condemn but cited certain 
obstacles to negotiating with owners who claim compensation 
in excess of Government appraisals. Following are some of 
their comments, 

--The Forest Service stressed the very low volume of 
its condemnation cases {averaging only 36 cases a 
year versus 1,410 purchases). The Service is 
reluctant to compromise future negotiations by 
high payments to some owners in a project area. 
Also, higher settlement prices may be unfair 
to owners who have sold at the Government's 
offered prices. 
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--The National Park Service pointed out that only 
about 15 percent of its acquisitions were 
condemnations because of disagreement over price, 
and only 5 percent had gone to trial (the majority 
are settled by mutual agreement of the parties). 
These statistics do not include the Big Cyprus 
project in Florida, which is the largest acquisi- 
tion ever undertaken. This project includes many 
thousands of small tracts that were acquired by 
their present owners at excessive prices as a 
result of high-pressure sales campaigns. Allowing 
these owners a price greatly in e.xcess of current 
market value would make the costs of the entire 
project prohibitive, 

--The Corps of Engineers pointed out the continuing 
need to condemn tracts to obtain clear title and 
to obtain those tracts where the owners' counter- 
offers are so out of line that acceptance would be 
prohibitive. However, the Corps will cooperate 
with Justice to reduce the number of low-value 
tracts being condemned. 

--The Fish and Wildlife Service specifically instructed 
its regional offices to consider condemnation costs 
and the probability of higher court awards when 
negotiating direct purchases of tracts valued at 
$10,000 or less. 

Our review confirmed that Federal agencies acquire the 
majority of properties by purchase. Condemnations generally 
accounted for about 10 to 20 percent: of acquisitions, al- 
though some agencies had lower percentages. For the proj- 
ects we reviewed, the percentages of tracts acquired by 
condemnation were as follows: 

Project Percent 

Harry S. Truman Dam 20 

Tacks Island Lake/ 
Delaware Water Gap 17 

Arkansas-Fryingpan 11 

C & 0 Canal 10 

Many cases filed for condemnation were settled by 
stipulation with the landowner and did not go to trial. 
For the Truman Dam, about 40 percent were so settled; for 
the Tacks Island/Delaware Water Gap, about 30 percent were 
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settled; and for the C & 0 Canal, 75 percent were settled 
without trial. 

As brought out in the National Park Service's response 
to Justice, the Big Cyprus project called for a larger 
percentage of condemnations. The Service reported at the 
close of fiscal year I.979 that about 11,400 tracts had been 
condemned, representing 28 percent of the 40,400 tracts 
acquired as of that date. 

In our discussions with several Government trial 
attorneys, we learned that agencies could have made greater 
efforts to settle with landowners instead of going to trial. 
Justice's representative in Denver, Colorado, who monitors 
cases in the western judi,ciai c:Sistricts, believed agencies 
could settle more cages if taey made better offers, 
especially for low-value tract;;. The Assistant U.S. Attor- 
ney handling condemnations in the Middle District of 
Pennsylvania thought that some cases could have been 
settled by negotiation but that the number of such 
cases was not excessive, 

One of the obstacles to successful negotiations had 
been the low offers made by agency representatives, limited 
to about 10 or 15 percent more than the Government appraisal; 
the owners had expected much higher prices. For example: 

--Tract 11909 in the Delawar'e Water Gap project was 
appraised in 1974 at 575,000 and the negotiator of- 
fered, successively, $80,000 and $85,000. Subsequent 
developments in t:his case are set forth on page 32, 

--Tract 10809, also in the Delaware Water Gap project, 
was appraised in 1973 at $20,100, and the negotiator 
offered $22,000 while the owner asked for more than 
$40,000. After condemnation in 1974, the property 
was appraised at $35,200, and in 1976 the Government 
settled by stipulation for $39,000. 

--Tract 8302 II-I the Tacks Island project (previously 
cited rn ch, 4) was appraised in a 1970 update 
at $234,000. In Ju nc !971 the negotiator offered 
$267,000 while the owner was willing to settle for 
$300,01JO. Updated appraisals in September 1971 
were for $275,OOC and i:305,000. After 'the property 
WEI condemned in 1.9?3, settlement was reached by 
stipulation for $46fi.r:130. 
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--Tract 7G-174-NN, being acquired to establish a 
compatible land use zone at Langley Air Force Base, 
Virginia, was appraised in November 1975 at $6,900. 
The negotiator offered up to $8,000 while the owner 
wanted $10,000. After the case went to condemna- 
tion, a settlement was reache:d in 1977 for $14,520. 

Although a reasonable period oE rnegotiation must be 
allowed before going to condemnation, protracted negotia- 
tions such as occurred in the case ~:f the Delaware Water 
Gap project do not benefit the Government in times of 
rapidly rising real estate prices. tri some cases, the 
urgency of Government control of thh !.and does not permit 
much negotiating time. Thus, the FLS~I and Wildlife Serv- 
ice, to protect one of the Nation's most important bald 
eagle roosting areas, condemned a 240.macre tract of 
timberland in Oregon in May 1978, only days after it had 
unsuccessfully sought the owner's agr'cement to sell at the 
appraised value of $200,000, SimiRariy, the Corps of 
Engineers, charged with the acquisiti,on of storage areas 
for the strategic petroleum reserve, ?1lowed little time 
for negotiations because prompt accss:; to the caverns was 
needed to test their suitability fcr *storage: 

Bayou Chactow Salt Domes !>a.): 
Negotiations in Marc;: 1977 
Condemnation in April 1977 
Appraised value 
Case still pend:n~1~~~~~7'126 ' h? , - ' . 1980) 

Bryan Mound (Tex.): 
Negotiations in Febru?ry/March 1977 
Condemnation in April 1977 
Appraised value, $13,;ti5,670 
Case still pending (F'eQ. 1980) 

Using hindsight, the following acquisitions for the 
Truman Dam may be cited as illustrations where settlements 
on the basis of landowners' counter<:ffers would have been 
advantageous considering the higher :, ;1Iues later requested 
by the owners in court. 
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Tract 

Govern- Owner ’ 5 
ment counteroffer Testimony in court court award 

awaisal Dste Amount g-s& Govt. Owner 
--- 

---_ -.-- -___ Date Amount ~ - -- 

3002E fi/' F 2,500 7/75 $ 5,400 4/78 $ 1,800 
62L15j6205E 

$10,900 7/78 $ 
700 il./74 3,000 

8,300 
11/77 1,000 

1200; .E 
15,600 

5,800 7/75 
S/78 

?O,OOO 4/78 
11,800 

12944 7,450 20,050 57,550 9/7s 9/78 78,090 17,500 
11/77 

13610E 
97,700 

15,000 12/74 
b/57,000 3/78 

19,500 
90,200 

8/77 b/15,000 - 46,500 5/78 33,500 

s/'~E~ designates easement. 

b/In these two cases, the Government in its testimony reduced the value 
of tract 12944 to $33,400 and of tract 1361OE to $10,900, giving effect 
to special circumstances not previously considered in its appraisals. 

The above acqui sitions are part of a number of cases 
examined which went to trial and resulted in awards 
averaging about 80 percent more than Government appraisals 
at the time declarations of taking were filed. Considering 
the inflationary trend of real estate prices and the general 
experience that owners will increase their claims for com- 
pensation when the case goes to court, the advantage of 
settling with the owners on reasonable terms during the 
negotiation stage is apparent. 

Agency officials pointed out that accepting counter- 
offers much higher than Government appraisals may set a bad 
precedent for subsequent negotiations and establish a floor 
for other acquisitions. While this is a valid consideration 
that must be taken into account, the agencies must also con- 
sider the Government's administrative cost of litigation 
as well as any trend toward court awards that substantially 
exceed Government appraisals, particularly in long drawn- 
out acquisition programs such as the Truman Dam and the 
Delaware River project. For the aforementioned five cases, 
the Corps! negotiator had projected the following costs of 
going to trial which, if added to the Corps' appraisal 
amounts, narrowed the gap between the two parties' respec- 
tive valuations. Apparently these costs were not fully 
considered in the decisions to seek litigation. 
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Projected Projected Total Owner's 
cost of deficiency corps projected counter- 

Tract trial award aqeraisal cost offer 

3002E $1,350 $ 1,325 $ 2,500 $ 5,175 $ 5,400 

6205,' 
6205E 500 360 '70 0 1,560 3,000 

12801E 1,700 3,075 5,800 10,575 10,000 

12944 3,500 30,500 57,550 91,550 78,090 

136lOE 2,800 7,800 15,000 25,600 19,500 

NEED FOR GUIDANCE IN ESTIMATING 
COSTS OF TRIAL I_ 

The only ageilcy to systematically require its negotia- 
tors to estimate trial costs has been the Corps of Engineers. 
But lacking specific guidelines for computing these costs, 
the Corps' estimates have not always been a reliable basis 
for determining whether to settle with the landowner or 
seek litigation. Insofar as we col;ld determine, other 
Federal agencies have not directed their land acquisition 
staffs to compute such costs, except for the Forest Service 
which, however, did not have formalized instructions. As 
previously mentioned, the Fish and Wildlife Service agreed, 
in response to the Assistant Attorney General's request 
in August 1978, to consider such costs in the future, 

The Corps of Engineers has included in its instructions 
for real estate acquisition general guidelines to its 
negotiators to recognize "built-in" trial costs as well as 
"liability risks’” of such proceed inys. 

--Built-in costs include such .items as salaries and 
travel expenses of all Government personnel partici- 
pating in trial preparation, pretrial hearings, and 
the actual trial; witness' fees of contract appraisers 
employed by the Corps and Justice; and costs of 
preparing tricjl documents and exhibits, 

--Liability risks are the amount of anticipated award 
over and above the appraised value, considering 
probable testimony on behalf of the Government and 
the landowner as well as the history of condemnation 
awards in the Federal court jurisdiction in which 
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the lands are located and the amount of interest 
payable by the Government on a deficiency judgment. 

Although Corps instructions pinpoint the most important 
cost elements of going to trial, they do not give zcific 
guidance as to how these should be determined. -7--------- Additional 
guidance would be desirable regarding how to estimate the -- 
various built-in costs (salaries, travel, witness' fees, 
etc.), how to determine the length of time for which serv- 
ices will be needed, and other cost projections. Also t 
the costs include not only the Corps' own but also: those 
incurred by Justice and the U.S, Attorneys' offices. 
Without guidance from Justice, Corps negotiators cannot 
reliably est. imate these costs. We observed that for some 
projects the negotiatdrs had arrived at estimates accord- 
ing to the circumstances of each case, while on other proj- 
ects they used rounded estimates. Some of the estimates, 
especially for low-value tracts, appear understated, con- 
sidering the average cost of $3,000 a case cited by the 
Assistant Attorney General for tracts valued at $10,000 
and under and the fact that the cost of processing such 
cases will. not vary in proportion to the value of the 
tract I 

For the Truman Dam, the negotiation files for some low- 
value acquisitions show estimated trial costs of less than 
$2,000 or even $1,000. For other tracts the estimates ranged 
genera.3.I.y around $3,000" though some were higher. An 
Assistant U.S. Attorney estimated the cost of trying a case 
for the Truman Dam at $5,000. The estimates of deficiency 
judgments based on an average percentage for all cases so 
far decided by the court also appear understated because, 
on a percentage basis, awards for low-value tracts often far 
exceed those for higher value tracts. 

For the Delaware Water Gap project, Corps negotiators 
generally used round amounts of $3,200 or $3,500 a case; in 
some cases, they used an estimate "dependent on the number 
of trial days, exclusive of U.S. Attorney's cost.st Some 
of these estimates did not provide a reliable basis for 
deciding whether to settle or litigate. 

Another apparent understatement we noted, and which we 
believe is open to question, was an estimate of $600 for 
other trial costs (in addition to appraisal fees of $5,000) 
in the case of a 1976 Air Force project to acquire compatible 
air zones for Andrews Air Force Base, appraised by the Govern- 
men% at $1.15 million. 



CONCLUSIONS -- 

Federal law requires heads of Federal agencies to 
make every reasonable effort to acquire expeditiously real 
property by negotiation. Public Law 91-646 prescribes a 
uniform real property acquisition po'licy "to encourage 
and expedite the acquisition of real. property by agreements 
with owners, to avoid litigation, and relieve congestion 
in the courts," 

Once condemnation action has been filed in court, it 
may still be to the Government's advantage to seek a settle- 
ment rather than go to trial, The United States Attorneys' 
Manual includes condemnation guidelines suggested by the 
United States Judicial Conference, which set forth a 
lQ-point program for settlement or dismissal within 1 
year and contains the following pcint 7: 

"There should be a thorough exploration of 
settlement possibilities w-ithin 90 days * * +. 
Use your settlement authority t<> the fullest 
extent possible. i>utside of ZI irL?ct purchase, 
which the acquiring agencies nave been urged 
to accomplish whenever possible, amicable 
settlement represents the quickest and most 
satisfactory way for a governmetrt to acquire 
privately owned pr0pert.y." I 'IV,,-:!. 912, Jan * 
1977.) 

To reduce the pending caseload, courts sometimes have 
urged the litigating parties to settle instead of insisting 
on trial. Thus, in the U.S. Distric!:. Court for Western 
Nissouri, the judge made the Corps o!" Engineers and the 
landowners get together and attempt: to settle some of the 
many small-value tracts for the Tr,w;an Dam. Of 100 tracts, 
the parties were able to settle 70, the remaining 30 being 
referred to a magistrate l/ appointed ijy the judge. The 
Assistant U.S. Attorney handling condemnations in %his 
district thought that the Government had saved about $5,000 
on each case settl.ed in this mannet', 

We believe acquisition agencies can improve their 
chances of successfully negotiating ,~ith landowners by 
allowing greater flexibility in considering owne.rs' 

L/These are full-time or part-time judicial officers who 
perform various judicial duties f'or district judges. 
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counteroffers as compared with the costs of litigation. 
Settlement is particularly relevant for tracts valued 
at $10,000 or less, where the cost of trial--including 
the Government's administrative cost as well as the 
probability of a higher award --are proportionately more 
significant than for hiqher valued tracts. I 

The Corps has recognized the need for considering the 
costs of litigation when determining whether to continue 
negotiations or to request condemnation; but its guidelines 
to negotiators need to be more specific and to include cost 
information from the Department of Justice so that rel.iabl.e 
cost estimates can be made. Other agencies have developed 
no systematic procedures for recognizing litigation cost. 
We believe that they should adopt procedures similar to the 
Corps', but with the refinements suggested in this report. 
Justice's "Procedural Guide for Acquisition of Real Estate 
by Government Agencies" specifically calls for "maximum 
efforts * * * to settle land acquisition disputes prloc to 
condemnation at a Eigure that will fairly reflect fair 
market value, trial costs, and reasonable trial risks.” 

We are aware that agencies are reluctant to accept owners' 
counteroffers higher than Government appraisals because of the 
possibility of setting precedents for subsequent negotiations 
with other owners. However, the Government's experience in 
some jurisdickions where awards are consistently in excess of 
its appraisals and the sizable costs of litigation should make 
it a desirable strategy to seek early settlement of as many 
cases as possible, especially for the large number of low- 
value tracts. No overall formula can be established as to 
when and at what amounts cases should be settled, but this 
decision must be made using the best available judgment in 
the particular circumstances and considering the effect on 
other acquisitions in the same project. 

Justice officials agreed that client agencies need 
information on the costs incurred by Justice and U.S. 
Attorneys' offices in condemnation cases for the purpose 
of making reliable cost estimates. They said that such 
cost data would become readily available when a proposed 
computerized information system is put into operation. 
Since this system will not be operational until late in 
1980 or 1981, they agreed that, in order not to delay 
unduly the information needed by the acquisition agencies, 
Justice and the U.S. Attorneys' offices could furnish their 
best possible cost estimates based on past experience. 
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RECOMMENDATIONS TO THE HEADS OF LAND 
ACQUISITION AGENCIES AND THE ATTORNEY GENERAL 

\- We recommend that 
i 
\ --the heads of Federal land acquisition agencies 

1. 

use greater flexibility in determining whether to 
accept landowners' counteroffers or proceed with 
litigation, giving proper recognition to the 
estimated costs of trial, and 

--the Attorney General assist client agencies in 

\ 
establishing guidelines for making reliable 
estimates of the costs of litigating condemnation 

j,--,--c'ase s . 

AGENCY COMMENTS 

Justice agreed with our recommendations but believed 
we should address the first one (our draft report addressed 
both to the Attorney General) directly to the land acqui- 
sition agencies in view of Justice's considerable efforts 
to persuade the agencies to use greater flexibility in 
their negotiations. We have redirected the first recommen- 
dation as suggested. 

Interior advised that most of its agencies currently 
consider the expense of trial when negotiating with land- 
owners and prior to requesting condemnation. Interior 
stressed the desirability of considering the amount of 
$10,000 (cited by Justice as a criterion for low-value 
tracts for which the agencies should seek settlement rather 
than condemnation) as a guide and not as a mandatory limit. 

The Forest Service pointed out that it already con- 
siders trial costs and risks when evaluating counteroffers; 
however, it needs more current and accurate information 
on all trial costs. The Service has considered issuing 
guidelines but believes specific standards for settlement 
in excess of appraised values must not work to the 
Government's disadvantage in the negotiating process, 

The Army advised us of general agreement by the 
Corps of Engineers, which recognizes the need for flexi- 
bility, especially in small-value cases. While consider- 
ing costs and risks of trial, the Corps wants to treat 
landowners evenhandedly and not reward those who hold 
out. The Corps also agrees, as discussed in chapter 4, 
that protracted negotiations do not benefit the Govern- 
ment and that negotiations, once begun, must be completed 
promptly. 
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CHAPTER 6 -~ 

SEEKING WAYS TO OBTAIN FAIR AND SPEEDY TRIALS ..-I. 

In our review of Government procedures for bringing 
condemnation cases to trial, we observed certain problems 
and difficulties which impeded Government efforts to obtain 
fair and expeditious adjudication by the courts. There 
are two methods of trial which, if more widely usedr could 
expedite the disposition of conderdnation cases: (1) the 
use of court-appointed commissions and (2) referral to U.S. 
magistrates. We believe that the use of commissions could 
be made more acceptable to the Government and the land- 
owner if, under the Federal Rules of Civil Proceduref they 
were given some safeguards in the appointment of the 
commission members. We also believe that Justice could 
seek wider use of magistrates in accordance with the 
recent enactment of the Federal Yagistrate Act of 1979. 

DELAYS IN TRIALS 

The disposition of condemnation casesp from the filing 
in court until final adjudication, has generally taken any- 
where from 1 to 4 years, depending on conditions in the 
judicial districts where the case is tried, In a period 
of rising real estate pricesr ILong delays i.n adjudication 
tend to increase the Government's cost of acquisition, 
and both parties to the litigation experience inconvenience 
and uncertainty. As discussed in chapter 2, the Department 
of Justice has attributed a high price to delays in condemna- 
tions-- its latest estimate presented in April 1979 congres- 
sional hearings was $40 million a year. 

The crowded docket of many district courts, the prec- 
edence of criminal over civil cases, and the low priority 
of condemnation cases in some districts have been mentioned 
as contributing to long delays. The shortage and turnover 
of Assistant U.S. Attorneys in some districts also have 
been cited as problems delaying trial and closing of cases. 

'----* Under Rule 71A of the Federal Rules of Civil Procedure, 
trials in a U.S. district court can be by jury, a commission 
appointed by the court, or a judge. Either party can request 
a jury trial, but the judge can instead appoint a commission 
if he or she determines it to be appropriate under the 
circumstances. The only issue that can be referred to a 
jury or commission is that of just compensation. Trial of 
all other issues, factual or !.egal, shall be by the court. 



TRIAL BY COMMISSION - 

Rule 71A provides that the court may appoint, because 
of the character, location, or quantity of the property to be 
condemned, or for other reasons in the interest of justice, 
a commission of three persons to determine the issue of 
just compensation. The judge appoints the members of the 
commission and issues instructions to guide the commission 
in its hearings and determination of fair value. Courts 
have often referred condemnation cases to a commission 
because of the heav:g workload of other cases to which they 
must give priority, Use of a commission allows earlier 
hearings of condemnation cases and lightens the burden of 
the judge, whose principal task becomes the approval or 
rejection of the commi.ssion's recommended awards. 

From the Government's viewpoint, the advantages of 
a commission trial include: 

--More rapidly moving the Government's caseload. 

--Familiarity gained by the commission with the real 
estate market of the project area since the commis- 
sion will hear cases for an entire project. 

--Greater ease by Government trial attorneys in 
arranqing a sll‘itable schedule for the cases in their 
respective districts. 

A major disadvantage of commission hearings is that the 
litigating parties have no voice in selecting the commission 
members. The procedures used in the jury selection process 
are not required in the selection of a commission. 

Because of the trend, noted in many commission trials, 
toward recommending awards substantially above the Govern- 
ment's testimony of fair value, the Government has a special 
interest in the appointment of unbiased, competent commis- 
sioners. The Government"s position in this regard would 
be greatly strengthened if it had some measure of partici- 
pation in the appointment of commission members. Of course, 
similar rights would have to be gr:anted to the landowner. 
Both parties could be given the right to object to the 
court's appointees for valid cause, or to propose for the 
court's consideration candidates tc; be appointed as com- 
mission members. A change of thus nature would require an 
amendment of Rule 71A, which would have to be adopted by 
the Supreme Court and reported by the Chief Justice to 
the Congress (28 U,S.C. 2072). 
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The Department of Justice, in commenting on this pro- 
posed amendment, suggested as a preferable solution an 
amendment that would more clearly define the qualifica- 
tions of court-appointed commission members. For example, 
these qualifications could require that the commission 
members have no connection with, nor conflict of interest 
regarding, the condemned property and the litigating 
parties. 

The Department believed that providing for the 
parties' right to object to the court's appointees may 
create as great a burden on the objecting party as the 
present appeal process. Also, the Department believed 
that the right to propose candidates for commission 
appointment may create an appearance of bias. 

We agree with Justice’s concern about possible bias 
which could be introduced by the parties when proposing 
appointees. However, the right of litigating parties 
to object for valid cause is firmly established in the 
jury selection process and should not impose an undue 
burden on the parties in the selection of a commission. 
We believe there is merit in Justice's suggestion to have 
Rule 71A define the qualifications of commission members, 
and we are including this proposal in our recommendation 
to the Judicial Conference. 

TRIAL BY MAGISTRATES 

The trial of condemnation cases by U.S. magistrates, 
recently authorized by the Department of Justice but used 
so far only to a very limited extent, appears to be a pro- 
mising way to expedite the disposition of such cases and 
merits further encouragement. 

In recent years moves have been made to relieve the 
heavy workload of U.S. district judges by referring cases 
for trial before U.S. magistrates. The Department of 
Justice issued a revised policy in October 1977 (28 C.F,R. 
50.11, as amended, 42 F.R. 55470) encouraging attorneys 
in charge of litigation on behalf of the United States to 
consent to referral of cases to Federal magistrates whenever 
doing so would be in the litigating interests of the United 
States. The attorney, in making this determination, should 
consider such factors as the complexity of the matter, the 
relief sought, the amount involved, the importance and 
nature of the issues raised, and the likelihood that 
referral to the magistrate would expedite resolution of 
the litigation. In February 1978 Justice's Land and 
Natural Resources Division clarified this policy by stating 

E 
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that it should be applied to nonmajor condemnation cases, 
authorizing trial by a magistrate with or without a jury. 

The authorization permits referral of condemnation 
cases to a magistrate where the claimed compensation is 
not in excess of $50,000 and no policy question or peculiar 
appraisal problems or novel legal questions are involved. 
The authorization is made with the proviso that all parties 
consent to the referral. Inasmuch as the constitutional 
guarantee of a jury trial does not apply to condemnation 
cases, magistrates may hold trials with or without a jury, 
provided the parties consent. The procedure of trial before 
a magistrate may be used in all judicial districts where 
qualified magistrates are available. The Land and Natural 
Resources Division considers the use of magistrates extremely 
helpful because it can offset to some extent the inability 
to obtain court tine in many districts, 

Justice officials informed us in June 1979 that this new 
mode of trial had been used in only four districts. Very few 
cases had been tried by magistrates because of a number of 
obstacles, such as judges' reluctance to approve such 
referrals, lack of consent by the landowner, and/or unavail- 
ability of magistrate time, 

Legislation enacted by the 96th Congress may be expected 
to help promote wider use of magistrates. The Federal Magis- 
trate Act of 1979 (Public Law 96-82, approved Oct. 10, 1979), 
authorizes full-time magistrates, when specially designated by 
the district court or courts they serve, to handle any civil 
case as long as the parties to the case agree. The act also 
allows part-time magistrates to exercise such jurisdiction if 
the parties specifically consent in writing and a full-time 
magistrate is not reasonably available. Magistrates are 
specifically allowed to conduct jury trials when requested 
and to order entry of judgment in the cases they hear. 
The law grants a right to appeal from the magistrate's 
judgment directly to the court of appeals for the circuit 
in which the magistrate functions or, if the parties con- 
sent, to the district court, with a further review by the 
court of appeals permitted. 

The legislative report by the Senate Judiciary Com- 
mittee (No. 96-74, Apr. 24, 1979) explains that imagina- 
tive use of magistrates' services can help the judicial 
system cope with a mounting queue of civil cases pushed to 
the back of the docket. Therefore, the Magistrate Act seeks 
the increased use of magistrates to improve access to justice 
on a district-by-district basis. Giving magistrates the 
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authority to try and finally decide civil cases regardless 
of complexity and amount of recovery sought, the legislation 
codifies and replaces the experimental practice of such 
authority under previous law. However, the report stresses 
that voluntary consent of the parties is requi.red before 
any civil action may be referred to a magistrate. 

The cited legislation should enable the Government in 
the future to seek trial by magistrates in a much larger 
number of condemnation cases, regardless of the amount of 
compensation involved. However, consent of the landowner 
would still be required and, if refused, would preclude 
trial by magistrate. Government attorneys will have to 
make special efforts ,to persuade landowners of the mutual 
advantage of a speedier trial, with the alte.rr,ative of a 
lengthy waiting period ,t;o have the case heard; also the 
Government can remind the owner of his protection under 
the new procedure, which provides for the right of a jury 
trial and appeal to the district court and/or the circuit 
court. 

RECOMMENDATIONS TO THE JUDICIAL ______-. 
CONFERENCE OF THE UNITED STATES ---___II -..---."- 
AND THE ATTORNEY GENERAL -- .-- 

We recommend that the Judicial Conference of the United 
States initiate action to amend Rule 71A of the Federal 
Rules of Civil Procedure to (1) provide for the right of 
the parties to a condemnation proceeding to object for 
valid cause to the selection I;f members of a court-appointed 
commission or (2) include a statement defining the required 
qualifications of court-appointed commission members. 

We also recommend that the Attorney General modify 
the prior authorization of attorneys in charge of condemna- 
tion cases to request, or consent to, the referral of cases 
to Federal magistrates-- presently limited to nonmajor 
cases-- in consonance with the recent. legislation which 
seeks to promote speedier disposition of all civil cases. 

AGENCY COMMENTS -- 

Justice agreed that the disposition of cases can be 
speeded up by encouraging more comlnission hearings and more 
trials by magistrates, Justice's comments on our .recommen- 
dation to amend Rule 71A with respect to the appointment 
of commission members are included in a preceding section, 
and we have modified our recommendation accordingly. 

j 

The Administrative ;3ffic:e of the United States Courts 
pointed out that Rule 74A does not now preclude the court 



from consulting the parties and considering their proposals 
for the appointment of members to a commission. Under the 
present rul.e, however, such consultation is discretionary, 
and the court might not solicit nor welcome suggestions as 
to who should serve as a commission member. We believe 
the amended rule would strengthen the rights of the parties. 

The Administrative Office further advised that our 
recommendation to amend the rule would be referred to the 
Judicial Conference Committee on Ru?es of Practice and 
Procedure and its Advisory Committee on Civil Rules for 
study and eventual report to the Conference. 

Regarding the use of magistrates, the Administrative 
Office of the United States Courts questioned whether we 
intended to provide for the referral of condemnation cases 
to magistrates wlkhcut the consent !,f the parties, Such 
provisiun would be contrary to the express provisions and 
the legislative hist.r;ry of the 1979 act, which does not 
favor the assignment o? specific categories of cases to 
magistrates and considers the consent of the parties an 
essentiaX element to ensure the constitutionality of the 
law. 

3ur recommentiation does not suggest dispensing with 
the consent of the parties but seeks to encourage wider use 
of magistrates as an accepted mode of trial. in consonance 
with the provisions of the new law. 

The Department of the Army concurred with our recom- 
mendat ions, with tile reservation that magistrates generally 
should be used for low-value cases and the Government should 
have the right to petition for removal if the magistrate 
can be shown to be prejudiced, We note, however, that the 
new law authorizes referral to magistrates regardless of 
complexity and amourat at issue. Al SC # referral to a 
magistrate requires consent of the parties, who are entitled 
to the same objections as in a tria"i by the district judge. 
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CHAPTER 7 ---- 

IMPROVING TREATMENT OF LANDOWNERS -- 

The Congress has provided for uniform and equitable 
treatment of landowners whose land is acquired by the Fed- 
eral Government through the pravisions of the Uniform 
Relocation Assistance and Real Property Acquisition Poli- 
cies Act of 1970 (Public Law 91-646). While we observed 
Federal agencies' efforts to comply with these statutory 
safeguards and deal fairly with landowners, various com- 
plaints came to our attention from landowners who either 
did not fully understand condemnation procedures or 
claimed they were not treated fairly. 

The Government could establish better communications 
with, and provide more considerate treatment of, landowners-- 
especially owners of small tracts who find it difficult to 
cope with the complexities of the acquisition process. Also, 

s 
agencies need to properly plan their acquisitions so that 
they have, or can make timely requests for, adequate funds 
to acquire designated lands expeditiously so as not to cause 
uncertainty and inconvenience to iandowners. 

Y 

Owners whose land has been taken by declaration of 
taking and whom the courts have awarded just compensation 
in excess of the amounts determined by the Government 
and deposited with the court are entitied to interest 
on the amount of the deficiency. But the rate of interest 
fixed by law is not in line with present-day economic 
conditions, and amendatory legislation appears to be 
needed to fairly compensate landowners for the time they 
must wait until they receive full payment for their land. 

SAFEGUARDS UNDER PUBLIC LAW 91-646 --.---_ -- 

The act provides for uniform relocation assistance to 
persons displaced as a result of Federal programs as well 
as for uniform and equitable land acquisition policies by 
Federal agencies. 

To promote public confidence in Federal land acquisi- 
tion practices, the act requires heads of Federal agencies 
to, among other things, (1) make every reasonable effort to 
acquire real property expeditiously by negotiation (pre- 
viously discussed in ch. 51, (2) appraise the property be- 
fore the start of negotiations, giving the owner an oppor- 
tunity to accompany the appraise!- during the inspection, and 
(3) make a prompt offer to acquire the property for the full 
amount established as just cc~nlpens~tion, The act further 



requires that an owner be furnished a written statement of, 
and summary of the basis for, this amount. 

The act protects the owner against surrender of posses- 
sion before receipt of the purchase price, the amount de- 
posited in court with a declaration of taking, or the con- 
demnation award. The owner shall have at least 90 days' 
notice before being required to moveI and a replacement 
dwelling shall be provided when avarlable. If acquisition 
leaves an uneconomic remnant, the Government must offer 
to acquire the entire property. Th? zct provides for 
Government payment of replacement housing costs up to 
$15,000 and of moving costs. 

Our March 1978 report L/ to the Congress pointed 
out that Federal agencies had made substantial progress in 
carrying out the act but that (1) some displaced persons had 
suffered inequities because of li~riitatio!1s in relocation 
benefits provided by the act and (2) Federal agencies :1;ad not 
achieved desirable coordination and uniform treatment of dis- 
placed owners or tenants. Our report recommended that the 
Congress enact appropriate amendments to Public Law 91-646. 
Recent informal contacts with Federal agencies j.ndic;ted 
that the conditions described in our 1978 report have ye- 
mained essentially unchanged. A bill introduced in the 96th 
Congress (S. 1108) to improve the administration of the act 
was strongly endorsed by the Comptroller General in a state- 
ment before the Senate Subcommittee on Intergovernmental 
Relations, Committee on Governmental Affairs, on September 5, 
1979. 

Our review did not include the manner in which Federal 
agencies have furnished relocation assistance in land ac- 
quisition programs. We were concerned, however, whether 
agencies had complied with the 1970 act"s required land 
acquisition policies and what efforts they had made to 
find out whether or not landowners were satisfied with 
the treatment received. 

NEED FOR IMPROVED COMMUNICATIONS WITH LANDOWNERS 

Complaints from landowners affected by Federal land 
acquisition programs indicate a special need for Federal 
agencies to adequately inform individual landowners of the 

&/"Changes Needed in the Relocation Act To Achieve More 
Uniform Treatment of Persons Displaced by Federal Pro- 
grams" (GGD-78-6, Mar. 8, 1978). 
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procedures involved in the acquisition of their properties 
and to maintain as amicable a relationship as possible. 

Government agencies have furnished landowners with a 
variety of pamphlets, some applicable Government-wide and 
others prepared by individual agencies for their specific 
programs. These pamphlets, which deal with acquisition 
procedures as well as relocation assistance, are intended 
ta answer various questions a landowner may have. However I 
many small owners go through a painful experience when their 
land is taken, and they depend on the understanding attitude 
of and sympathetic treatment by the Government's represcnta- 
tive (appraiser, negotiator, relocation specialist, etc.). 

Several landowner.s whose complaints came to our atten- 
tion stated that they had not been adequately informed about 
important facts affecting their rights. For example: 

--Gn a Corps of Engineers reservoir project in eastern 
Kentucky, several owners did not understand why they 
were not permitted to mine the coal on their land be- 
fore the Government took it, while other owners in 
the area could proceed with mining. The compensation 
offered by the Corps depended on whether the land had 
been mined. 

--On the same reservoir project, one owner alleged 
inadequate information on the extent and limita- 
tions of available relocation assistance. 

--Responses to Corps questionnaires sent to former 
landowners on the Truman reservoir project in 
Missouri included comments that the negotiator had 
not provided adequate information on the condemnation 
process and that relocation benefits had not been ade- 
quately explained D 

Also, a congressional committee studying a major Bureau 
of Reclamation project in North Dakota .L/ reported in 1976 
that a principal complaint by landowners was that the 
Bureau did not adequately advise property owners of their 
rights under Public Law 9l.-646. 

L/Review of Garrison Diversion Unit, North Dakota, 28th 
report of House Committee on Government Operations, 
July 2, 1976, H. Rept. 94-1335. 
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As the congressional committee study pointed out, a 
certain amount of resentment and criticism can be expected 
from those who must relinquish their property and homes for 
a higher public need. Also, landowners often express their 
dissatisfaction with the amount of compensation offered by 
the Government. However, because of the widespread criti- 
cism of Federal land acquisition methods, the committee 
study made a number of recommendations, in addition to ac- 
tion planned by the Bureau, to improve the treatment of 
landowners. One of the committee's recommendations was 
for developing a "landowner's bill of rights" to be pre- 
sented to and discussed with affected landowners before 
starting the acquisition process. 

In response to the committee's recommendation, the 
Water and Power Resources Service (formerly the Bureau of 
Reclamation) pointed out that it had provided to landowners 
and the general public a wealth of information, including 
certain informative booklets and detailed data such as maps. 
The Service said it believed it had complied with the intent 
of the committee's recommendations and that preparation 
of a landowner's bill of rights was not necessary. 

A questionnaire is an effective device for a Federal 
agency to determine the landowners' reactions and degree of 
satisfaction or dissatisfaction after an acquisition pro- 
gram has gotten underway. The Corps of Engineers' Kansas 
City district office has used three sets of questionnaires to 
solicit landowners' comments on the treatment they received 
regarding (1) appraisal of their property, (2) negotiations, 
and (3) relocation assistance. We noted that some of the 
responses received from persons whose land was taken for 
the Truman Dam contained critical comments, although many 
contained favorable comments, some with qualifications. 
The landowners made the following complaints: 

--Appraisal without participation of the landowner. 

--Lack of courtesy. 

--Delays in acquisit.ion. 

--Inadequate compensation offered. 

--Inadequate information. 

Corps district officials told us that they had discussed 
some of these matters with the owners and found that 
complaints were not always justified. Also, district of- 
ficials claimed that the majority of responses received 
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under a continuing program of soliciting landowners' reac- 
tions had been favorable. 

In 1977-78 similar complaints were communicated to a 
Member of Congress by landowners displaced in a Corps re- 
servoir project in Kentucky. In addition, landowners in 
Kentucky and in other projects have expressed resentment 
over the threat of condemnation conveyed to them by the 
Government's negotiators if they did not accept the Govern- 
ment's offer of compensation. As discussed in chapter 5, 
negotiators generally offered only small increases above 
their initial offers, which fell far short of owners' ex- 
pet tat ions * The threat of condemnation was also mentioned 
as one of the grievances listed by a protective association 
of National Park inholders (those who own land within park 
boundaries) during 1978 hearings on proposed changes in 
National Park acquisition policies. The Service's revised 
policy, (4.gP.R. 24790, Apr. 26, 1979) should help ameliorate 
the position or rnhuHe?rs by clarifying criteria for acquisi- 
tion and providing for development of a land acquisition 
plan with public participation, as well as review procedures 
for proposed condemnation actions. 

Insofar as we could ascertain, the Corps does not have 
an agencywide policy of sending out questionnaires similar 
to those used by the Corps' Kansas City district; nor did 
other Federal agencies included in our review seek out land- 
owners' reactions. Regional officials of the National Park 
Service told us that they considered followup questionnaires 
unnecessary in view of the small number of landowners' com- 
plaints received, 

We believe followup questionnaires provide several 
benefits, The agency may be able to take corrective action 
in response to some complaints and can provide oral or written 
explanations in other cases. In addition, 
questionnaires, 

by sending out 
the agency demonstrates its general concern 

over the treatment of displaced owners and may gain valuable 
information on how to improve its practices in future 
acquisitions. 

CONCLUSIOM -- 

Recognizing the inconvenience and upset suffered by 
persons whose land is taken by the Government, and in the 
spirit of Public Law 91-646, land acquisition agencies should 
seek the best possible relationship with all affected land- 
owners. Although agencies generally are expending much effort 
to treat landowners fairly, they can improve the relationship 
by providing timely information on the acquisition process, 
tailored to specific needs of each landowner. This action 
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can be taken in the early planning stages of an acquisition 
project through a device like the landowner's bill of rights, 
recommended by the House Committee on Government Operations, 
or the development of a land acquisition plan with public 
participation as set forth in the National Park Service’s 
revised acquisition policy statement of April 1979. These 
efforts can be fortified after the project is underway 
by use of followup questionnaires which seek out landowners' 
satisfaction or dissatisfaction. 

RECOMMENDATION TO HEADS OF 
LAND ACQUIZITION AGENCIE?- -_ 

We recommend that the heads of Federal land acquisi- 
tion agencies require staffs charged with land acquisition 
responsibilities to seek improved communications with land- 
owners by (1) assuring that landowners are adequately in- 
formed of their rights at the beginning of an acquisition 
project ahd (21 ascertaining their views about the treat- 
ment they received after a project is underway. 

AGENCY COMMENTS -- 

Justice agreed that our recommendation is warranted. 
The Army also agreedp stating that its policy is to treat 
landowners with courtesy and respect at all times. The 
Corps of Engineers h&s been conducting a series of nego- 
tiators' seminars to stress these points; however, the 
Corps believed that in this sensitive area of acquiring 
private land, there always will be some adverse reaction, 
no matter how fairly the I.andowner is treated. 

Interior's Water and Power Resources Service empha- 
sized the planning phase as a primary ingredient in the 
acquisition process artd believed that preacquisition 
planning would re$;ult, among other things, in fewer 
landowner complaints and increased compliance with the 
spirit and intent of Public Law 91-646. 

SHORTAGE OF FUNDS TO PAY FOR ACQUISITIONS - -_."-._- vl---- 

On some projects, a source of irritation to landowners 
and a hindrance to r>fflcials seeking expeditious land 
acquisition has been a shortage of Eunds to pay for the 
properties needed. Such fund shortages can delay success- 
ful negotiations with landowners, expeditious filing of 
condemnation suitsI or prompt payment of condemnation 
awards. We noted the following situations. 
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--Acquisitions for the Tacks Island and Delaware Water 
Gap projects, being handled as one undertaking by 
the Corps of Engineers, were hampered by the need 
to use two funding sources and by lack of continuity 
in the respective appropriations. These conditions 
Ied to long delays in negotiations with landowners 
and in filing condemnation actions, Also r some 
judgment awards could not be paid promptly. 

--The C & 0 Canal. project ran short of money because 
acquisition costs were higher than anticipated 
and exceeded appropriations before the Park Service 
was able to ubtain d needed congressional increase 
in the authorized project ceiling. 

--For SFX tracts condemned by the Fish and Wildlife 
Service in 1974 as an addition to the Seedskadee 
National Wildlife Refuge in Wyom.ing, the deficiency 
award of $673,432 plus interest of about $150,000 
could not be paid promptly after the award had been 
affirmed by the appeals court in April 1977. This 
si.tuatisn occurred because the Bureau of Reclamation-- 
which was responsible for the displacement of wildlife 
habitat in this area--did not have funds available 
for fish and wildlife mitigation. Only after the 
landowner had complained to the congressional 
representative did the Department of the Inter ior 
and the Office of Management and Budget work out 
with the appropriation committees a reprograming of 
reclamation appropr iat ions so that the deficiency 
could be paid. in October 1977. 

Further data on the above situations follows. 

Tacks Island/Delawar.e Water G~J -~- -1 
The two sources of- funding for this acquisition 

program-- ;3ubLic works approprktions for the Corps project 
and Land and Water Conservation Fund appropriatLons for the 
Nation.al Park Ser-vice project--became available in amounts 
varying greatly from year to year, According to Corps 
officials, the flow of funds did not permit them to carry 
out an orderly acquisition program. Al so I the two funding 
sources were not always availah1.e at the same time fDr 
certain “split ownership” properties lying in both 
agent ies q jurisdictions,. Since fiscal year 1975 the Corps 
has received no further appropriations for the reservoir 
project except for a restudy of the project to meet legal 
obligations (such as deficiency judgments) and tc fund 
hardship acquisitions. Additional backg ;ound infcrma? icn 
is presented in appendix IV, 



In retrospect, it may be concluded that, to assure an 
orderly acquisition program, joint acquisition responsibil- 
ity she,uld have been accompanied by a joint funding arrange- 
ment, and the two agencies should have planned their acquisi- 
tions more realisti.cally, considerin local real estate 
market conditions and available funding. With the indefinite 
deferment of %he reservoir construc?ion and enactment of the 
National Parks and Recreation Act of 1978, all lands pre- 
viously acquired by the Corps were t:+ansferred to the juris- 
diction of the National Park Service. The two former proj- 
ects, in fact, have become oneV and remaining acquisitions 
will be financed only from funds made available to the Park 
Service. 

C & O Canal I_-- 

?'he authoriz,ng legislatian {Public Law 91-664, Jan. 8, 
1971) established a ceiling of $20,4 million for total proj- 
ect acquisitions, By December 1977 this ceiling was 
reached after appropriations for fisr:al years 197% through 
1975 had been exhausted, and a sum cpf $900,000 had to be 
held in reserve fsr projected lsnd acquisitions by the State 
of Maryland. The Park Service requested an additional 
appropriation uf $7&9 million fiisr fiscal year 1979, but no 
action could be taken an this request pending an increase 
in the authorized ceiling. The ceiling was increased by 
the National Park and Recreation I;ct of I978 (Public Law 
95-625, Nov. LO, d.978) --too late for action to be taken on 
the requested fiscal year 29'79 appropriation. As a result, 
the amount appropr late{: for 2979 was reduced to $1. million. 

The funding problems might have been avoided if the 
National Park Service had requestttd a more timely increase 
in the project ceiling, when the trend of increased real 
estate prices in tlhe t: & O Carral. area became apparent, 
instead of delaying the request an.1 including it in the 
&much more complex ornn~bus park leyi?:iation berng con- 
sidered by the 95th Congress in icj7E. 

Park Service off ;cials point;;,? out that a 3977 amend- 
ment to the Land xii Water Ccnserv3tion Fund Act of 1965 
would provide relief in situations like that of the C & 0 
Canal project, This amendment (Public Law 95-42, June 10, 
1977) authorizes I;he use of funds appropriated for National 
Park System recreation areas i.n excess of statutory ceil- 
ings, provided the ceiling is exceeded by not more than 
10 percent or $1 mii.IIion, whichever is greater. Also, 
starting in fiscal year 1978, the Fark Service has been 
receiving a special line item appropriation from the 
Land and Water Consex~ation Fund fsr "defici@ncies." 



While these legislative provisions may allow the Park 
Service to finance deficiencies in its smaller acquisition 
programs, officials pointed out that in larger projects 
involving multimillion dollar acquisitions, funding defi- 
ciencies may still occur which cannot be readily covered. 
In these cases, the Service will either have to take up the 
matter promptly with the appropriate congressional committees 
or discontinue condemnation action. 

Seedskadee Wildlife Refuqe 

The Bureau of Reclamation agreed to fund this acquisi- 
tion pursuant to section 8 of the Colorado River Storage 
Project Act (43 U.S.C., 62Og), which provides for mitigating 
fish and wildlife losses. The Bureau received a separate 
line item appropriation for recreation and fish and wildlife 
facilities in connection with its appropriation for the Upper 
Colorado River Storage Project. This appropriation did not 
have enough ftinds to pay the deficiency award when it was 
affirmed by the appeals court in April 1977. As a 2esu1tb 
and because the Bureau's fiscal year 1978 appropriation 
request did not provide for the deficiency award, the 
Regional Director of the Fish and Wildlife Service informed 
the landowner's attorney that the earliest date when pay- 
ment could be expected was October 1, 1978, the start of 
fiscal year 1979. Following the attorney's protest, the 
Service's Director advised that he hoped a supplemental 
appropriation would be available by the end of calendar 
year 1977. 

Following the congressional inquiry, however, the Bureau 
was able to reprogram fiscal year 1978 funds and pay the 
deficiency in full. In retrospect, the question arises as to 
why either fiscal year 1976 or 1977 funds for wildlife miti- 
gation were not reserved after the district court rendered 
its deficiency judgment in June 1975 and while trle case was 
on appeal, 

CONCLUSION 

Although special circumstances may have contributed 
to fund shortages, the cited cases indicate a need for 
land acquisition agencies to carefully review and periodi- 
cally update estimated land costs. We were informed that 
agencies such as the National Park Service prepare land 
costs estimates on which to base authorization and appro- 
priation requests to the Congress by using the best infor- 
mation available at the time and some flexibility allowing 
for higher costs when the project gets underway, We were 
also told that agencies cannot anticipate all changes 
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affecting land values and, if additional funding requests 
become necessary, the legislative process presents problems 
of proper timing so that funds will always be available when 
needed. 

We believe, however, that by recognizing patterns of 
rising real estate prices and the added costs involved in 
condemnation proceedings, agencies should be alert to the 
need for adequate funding throughout their planned acquisi- 
tion projects. They should properly time their funding 
requests so that negotiations with landowners and condemna- 
tion procedures in court are not hampered by a shortage of 
funds. In the event that the legislative process will not 
provide additional funds when needed, agencies should seek 
authority to reprogram funds. 

The assurance of adequate funding seems to be implied 
in the agency's request for condemnation, which recites the 
applicable appropriation legislation and a statement that 
the ultimate price of the land is expected to be within the 
limits prescribed by law. 

RECOMMENDATION TO HEADS OF 
L,AND ACQUISITION AGENCIES 

We recommend that the heads of Federal land acquisition 
agencies require that the estimated costs of land acquisi- 
tion projects be periodically updated so that requests for 
additional funding can be made in a timely manner and that 
their agencies promptly seek reprograming authority from 
the Office of Management and Budget and the appropriations 
committees of the Congress when timely additional funding 
cannot be obtained. 

AGENCY COMMENTS 

Justice agreed that our recommendation is warranted. 
It believed that updates of estimated costs would also help 
provide a more reliable basis for determining whether the 
Government should negotiate a settlement or proceed with 
litigation in particular cases. 

The Army agreed that the acquisition agency should 
plan its program so that funds are available when needed 
but pointed out that on occasion such planning is not 
within the agency's control because of congressional 
action. 

Interior's Water and Power Resources Service believed 
that adequate preacquisition planning would result, among 
other benefits, in proper funding arrangements. 
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RATE OF INTEREST ON DEFICIENCY 
AWARDS NEEDS UPDATING I_. 

The Declaration of Taking Act. (40 U.B.C, 258a) allows 
payment of interest to the owner at the rate of 6 percent 
per annum on deficiency awards for the period from the date 
of the Government's deposit under a declaration of taking 
until the deficiency is paid into the court. This interest 
rate, established in 1931 when the act was passed, is no 
longer in line with today's economic conditions when land- 
owners can invest their money at short-term rates in excess 
of 10 percent. 

The inadequacy of the 6-percent rate has been recognized 
in a decision by the Court of Appeals for the Ninth Circuit, 
which held that under.certain circumstances the Fifth Amend- 
ment requires a higher rate (United States v. Blankinship, -__-.- 
543 F. 2d 1272 (9th Cir., 1976)). The court concluded that 
the 6-percent statutory rate operates as a minimum but not 
as a ceiling on the rate of allowable interest, It did not 
fix a substitute rate but ordered the trial court, which 
had earlier allowed rates of 3.5 and 8 percent, to obtain 
evidence on the rate at which the Landowner could Rave 
invested the money awarded by t1:e court. The appeals court 
suggested that the owner coulci have invested t-he money in 
a marketable public debt security issued by the U.S. 
Treasury having a duration from the date of taking the 
property to the date of depositing the deficiency, together 
with interest, into the registry of the court, In accord- 
ance with this instruction, the trial court found that 
Treasury securities for 2-l/2 years returned 6.78 percent 
but, weighing this yield against shorter term Treasury 
securities, held that the defend:an,izs were entitled to 
interest at 7.75 percent. 

According to the Department: cf: Justice, the Ninth Cir- 
cuit Court of Appeals is the only circuit court allowing 
interest at a rate higher than the statutory 6 percent, 
although from time to time defendants have been contending 
that 6 percent is inadequate within the meaning of the 
Fifth Amendment. The Department, however, has held to 
the statutory rate in most instances. 

Justice has pointed out, and we recognize, that the 
Ninth Circuit based its decision allowing interest at a 
rate higher than the statutory 6 percent on the considera- 
tion that interest for delayed payment is an clement of 
constitutionally mandated just compensation. In other 
words, the court considered the determination of interest 
a judicial and not a legislative question. However, 



obviously the court 's decision was motivated by the con- 
sideration that 6 percent was no longer a fair rate in 
that case. 

We believe, in fairness %o landowners, that the statu- 
tory rate can no longer be considered adequate under to- 
day's inflationary, hign-i.nterr:st-rate conditions. The 
Ninth Circuitls reazoninc-;r IS persuasive in considering as 
a measure for adequate compensation the rate of return an 
investor in U.S. 'rreaaur~i obiigati~ors would obtain for a 
comparable period. Use of a flexlb3.e rate, such as one 
tied to prevailing ya.c<lds of U.S. Treasury obligations, 
seems to be fairer than a rate fixed by statute, which can 
be lower or higher than prevailing rates. As an alterna- 
tive, and following the position taken by the Ninth Cir- 
cuit p allowance of interest on the deficiency in the 
Government's deposit could be made subject to judicial 
determination as part- of tne award of just compensation 
by the court, Under these conditaorls, the court would 
determine the apg~ropr~ate rate at' interest for each 
condemnation c&se. 

Adjustments of irlterest rates on deficiency awards 
would be in consonance with the President's program to 
reform the Federal ci.,Iil justice system, transmitted to 
the 96th Congress in February 1974 (H. Dot, No. 96-59, 
Feb. 27, 19793. One af the program's points was the 
allowance of equitable interest on claims and judgments. 
The President!s message pointed out that current Federal 
law permits unrealistically low Interest, whereas equitable 
interest may be css'ontial. to trul-\; compensate a litigant. 

RECOMMENDATION TO THE CONGRESS l-~-...-"---_II".-- 

We recommend that the Congress amend the Declaration 
of Taking Act 140 U,S.C, 253) to allow interest on amounts 
finally awarded in excess of the amount deposited into the 
court that will compensate lando-qners in a more equitable 
manner than the rate of 6 percen+. per annum now authorized 
by the statute. 

This amendmen: could be accomplished by allowing 
interest at a rate equivalent to the average yield on 
marketable public debt. obligations of the U.S. Treasury 
outstanding at the date of taking and having maturities 
corresponding to the date on which the Government deposits 
the deficiency int,? the registry rf the court, 

E 
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Or I the statute could be amended to provide that the 
judgment shall include, as part of the just compensation 
awarded, an appropriate rate of interest on the amount 
finally awarded in excess of the Government's deposit for 
the period from such deposit to the date of payment of the 
deficiency into the registry of the court. 

AGENCY COMMENTS 

Justice stated its preference for an amendment that 
would tie the interest rate to U.S. debt securities rather 
than leave the proper rate open to litigation in each case. 
Justice's comments regarding the approach taken by the Ninth 
Circuit in considering the rate a matter of judicial deter- 
mination have been recognized in our preceding discussion. 
Justice, however, believed that the courts should accord 
deference to the Congress' views on the reasonableness of 
a particular interest rate or standard where the Congress 
has attempted to set a fair rate or standard. 

The Forest Service agreed that the rate in 40 U.S.C. 
256a should be amended, while the Army did not wish to 
comment on our recommendation pending Justice's review of 
this matter. 
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LEGISLATIVE AUTHORITY - 

FOR CONDEMNATION OF_PRIVATE LAND - ----- 

APPENDIX I 

The Constitution of the United States recognizes the 
Government’s power to take proper+.y for public use with- 
out the owner’s consent but providea that just compensa- 
tion must be paid to the owner. An individual Federal 
agency exercising this pcwer must have general or 
specific legislative authority to acquire land needed to 
carry cut its program purpases. Tt also must have an ap- 
propriation of fidnds to cover acquisi.tion costs, While 
some laws contai:-! specific authority to condemn, others 
provide general acquisition authority, wh;ch is con- 
sidered to include the power to condemn unless the act 
specifically restricts such power, 

PRINCIPAL STATUTES --- .-_-- 

The following listing shows principal statutory 
authorities of the land acquisition agencies whose opera- 
tions are covered in this report. 

The Forest Service, Department of Agriculture, has 
several acquisition authorities. It has general authority 
under the so-called Weeks Act of 1911 to acquire land 
needed for regulating streamflow and the production of 
timber. It also has (authority to acquire road and trail 
easements. It can acquire lands In specific, congres- 
sionally authorized areas, such as the National Trail 
System (16 U.S.C. 7246), Wild and Scenic Rivers (16 U.S.C. 
1277) , and Wilderness Areas in the Eastern United States 
(16 U.S.C. 1132 note). 

The NatIonal Park Service, Department of the Interior, 
has nurnerouscific authorities to establish designated 
parks or other nationally protected areas. Its authority 
to acquire inholdings in previously established parks 
(before fiscal year 1960) is derived from the prior 
authorizing legis81ation together wrth current appropria- 
tions from the Lard and Water Conservation Fund. Like 
the Forest Service, the Park Service can acquire 
congressionally authorized areas for national trails, 
wild and sce:.lic rivers, and eastern wilderness areas, 

Y 
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The Fish and Wildlife Socvice, Department of the --_-- 
Interior, has land acqu~~~~hority under the Fish and 
Wildlife Act (16 U.S.C. 742a), the Migratory Bird Conserva- 
tion Act (16 U,S.C, 715j, and tke Endangered Species Act 
(16 U.S.C. 1534), Its funding is provided by the Migratory 
Bird Conservation Fund and tht: Land and Water' Conservation 
Fund. 

The Water and Power Resources Service, Department of 
the Interior 

-..-----_IC. 
has basic purchase arid condemnation authority 

for reclamation and irrigation activities (43 U.S.C. 421) 
and numerous specific authorkties for individual congres- 
sionally approved projects. 

The Gorps of Engineers, &?~artment of the Army, has 
authority for=&-acquisition t>f l~ind%~ rights-of-way, and 
materials by condemnation, put.rl~ase, and donationr if 
needed for tile improvement r>f I‘ 'r'ers and harbors for which 
provision has been made by law ~33 U.S.C. 591). Of interest 
is section 595, which provides For reducing the amount of 
compensation or damages to be awarded the landowner by any 
special and direct. benefits to *:hc remainder ef the owner's 
property (noE taken by the Golrc:rnn\ent! arising from the 
improvement brought about by tiic? project. The land acquisi- 
tion provisions for river and !;arbor improvements also apply 
to flood control works (33 U.~,LZ, TQlc-21. 

The Departments of the Army -"-~- .L...- NWy'# and Air Force have _--___-..- -- 
basic condemna~~<~~or~ky for 1and needed for such pur- 
poses as fortifications, coastai. defenses, training camps, 
manufacture of ammunition, and powerplants (10 U.S.C. 2663). 
They also have authority for acquiring real property for 
military housing (42 U.S.C. 1502) and receive specific 
authority for vat lous military orojects in their annual 
authorizing and appropriation iegislation. 

RESTRICTIONS ON CONDEMNATION AUTHORITY .-.I.-_-~_.~--.-l_-- -- ..-_._-- 

Some of the cited legislatao:? specifically restricts 
the Government#s power to co~%demn. The authority to 
establish wilderness areas in tne Western United States 
(16 U.S.C, 1134) specifically excludes acquisition without 
the consent of the owner (becal:se the Government already 
owns such large land areas in the ;JE:s~). The legislation 
establishing wild and scenic rivers and national 'irails 
limits the area subject. to corxlemnai:ion: 
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--For wild and scenic rivers, land may not be condemned 
for fee title if 50 percent or more of the land in 
the authorized area is owned by the Federal Government 
'or a State or the land is located in urban areas 
covered by valid and satisfactory zoning ordinances. 
These restrictions, however, do not preclude the use 
of condemnation to clear title, acquire scenic 
easements, or give public access to the river (16 
u rn s * c: . 1277(b) and [c)). 

- -.. F Q r national trails, condemnation may not be used to 
aequ ire fee title or lesser interests to more than 
25 acres of any 1 mile of trail and shall be 
limited tc the most direct or practicable connecting 
6 ight-" of-way (16 13.S.C. 1245(g)). 

Several specific authorizing acts, establishing new 
recceatio? areas, a?.so limit the power to candemn in order 
to protect owners residing within the designated areas as 
of a certain cutoff date. For example: 

--,"'cr the Cape Cod National seashore in Massachusetts, 
the National Park Service may not condemn improved 
property built before September 1, 1959, and 
exempted under l.ocal zoning regulations; commercial 
or industrial property whose use has been permitted 
by the Seesetary of the Inferior; and land owned by 
local government. 

--For the Big Cyprus Nationa!. Preserve in Florida, 
the Naticnai Park Service may not condemn improved 
property if construction began before November 23, 
1971. 

--Similarly, the Senate Appropriations Committee 
limited condemnation for the Spruce Knob-Seneca 
Rocks National Recreation Area in West Virginia. 
The Forest Service may only condemn properties 
which are sold on the open market or offered for 
sale subsequent to Septemhet 18, 1969, the date 
specified i.~ the commi.tte~:'I-; report, 

Congre:z.sional committees approving large-scale 
Federal acquisition of private PantIs have been concerned 



APPENDIX I APPENDIX I 

from time to time over possible abuses of the power to 
take such property by condemnation. Therefore, in addition 
to general or specific legislative restrictions, and the 
general safeguards of the Uniform Relocation Assistance 
and Land Acquisition Policies Act (43 U.S.C. 4601), sane 
committees have required prior notification and approval 
of condemnation actions by certain Federal agencies under 
their jurisdiction. These requirements are contained in 
the committees' legislative reports. 

--The Senate Energy and National Resources Committee 
(formerly Committee on Interior and Insular Affairs) 
requires the National Park Service to seek prior 
consultation and approval for the use of a declara- 
tion of taking, if such use is considered necessary 
by the Service. The committee discourages this form 
of condemnation, which provides the Government im- 
mediate title and possession but forces it to complete 
the transaction even if the compensation awarded by 
the court is much higher than anticipated and exceeds 
available funds. (S. Rept. 90-1597, Oct. 1, 1968.) 

--The appropriations committees of both Houses require 
prior approval of using Land and Water Conservation 
Fund moneys for acquisition of certain recreational 
lands by condemnation. Such a requirement had been 
in force for several years with respect ts condemna- 
tion actions by the National Park Service against 
inholders in national park areas authorized before 
July 1960. It was extended, effective in fiscal year 
1979, to condemnation actions by the Forest Service 
and the Fish and Wildlife Service for the acquisition 
of certain other recreational land. (Conf, Rept. 
on H.R. 12932, A. Rept, 95-1672, Sept. 29, 1978.) 

--Effective in fiscal year 1979, the House Appropria- 
tions Committee requires notification by the Depart- 
ment of the Air Force at least 30 days prior to any 
purchase or condemnation action involving real 
property. (H. Rept. 95-1246 on H.R. 12927, 
June 1, 1978.) 
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OUTLINE OF -._ 

FEDERAL CONDEMNATION PROCEDURES 

FUNCTIONS OF AGENCY SEEKING 
LAND ACQUISITION 

A Federal agency seeking to acyllire land needed for an 
approved program or project will resort .to condemnation when 
reasonable effarts to negotiate a purchase from the land- 
owner are unsuccessful. The owner may refuse to sell the 
land or to sell it at the price offered by the Government. 
The agency will also use condemnation procedures if a judi- 
cial determination is needed to acquire clear title or if 
the owner is unknown or cannot be located. 

Federal agencies generally assign acquisition respon- 
sibilities to their regional offices or, in case of large 
land acquisitions, to specially constituted project offices. 
The field offices usually are staffed with specialists 
knowledgeable in real estate operations, mapping, obtain- 
ing title evidence, appraising property, and preparing 
the documentation required by the Department of Justice for 
filing the case in court. A recommendation to condemn, 
together with a justification and the required documents 
to accompany the requested action, must be approved by a 
higher level area office and/or agency headquarters, as 
well as the appropriate Department Secretary or his/her 
delegate. The request is then forwarded to the Department 
of Justice, Land and Natural Resources Division. 

If the agency desires immediate title and possession 
of the land, it will prepare a "declaration of taking,"' 
in addition to a "complaint" which the agency brings as 
plaintiff against the landowner as defendant. The declara- 
tion, signed by the Secretary or his/her delegate, must 
be accompanied by a check for deposit with the court, 
representing the agency's estimate of the fair value 
of the property. This money can be withdrawn by the land- 
owner, with court approval, while the case is pending and 
until a final award is determined by the court. 

Most agencies have issued manuals of detailed instruc- 
tions for guidance of their staffs engaged in land acquisi- 
tion and condemnation actions, These manuals are based on 
Department of Justice requirements and the provisions of 
the Condemnation Act (40 U.S.C. 257) and the Declaration of 
Taking Act (40 U.S.C. 258a). 
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FUNCTIONS OF THE DEPARTMENT OF JUSTICE - 

The law places the responsibility for processing and 
trying condemnation cases in court with the Attorney General. 
This function is performed by the Land Acquisition Section, 
an organizational unit of Justiceqs Land and Natural Resources 
Division, and is shared with the U.S. Attorneys' offices in 
the various judicial districts. 

To assure uniformity throughout the Government, Justice 
has issued procedural guidelines for the acquisition of real 
property by Government agencies and for preparation of title 
evidence in U.S. land acquisitions. Also, under its chair- 
manship an interagency committee has issued a booklet con- 
taining uniform appraisal standards for Federal land ac- 
quisitions. Furthermore, the "United States Attorneys' 
Manual" includes detailed guidelines for the processing of 
condemnation cases by Government attorneys in compliance 
with Rule 71A of the Federal Rules of Civil Procedure. 

Upon receipt of the package of condemnation documents 
from the acquisition agency, the band Acquisition Section 
decides whether the case should be handled by the U.S. 
Attorney's office in the district having jurisdiction or 
Justice's own staff, or assigned for joint handling. This 
depends on workload, complexity of the case, and any special 
circumstances. If the case is properly documented by the 
agency, the complaint and declaration of taking are filed 
in court together with the deposit accompanying the decla- 
ration. The clerk of the court will register and confirm 
the filing and the deposit. 

Before the case comes to trial, the Government's 
attorney will attempt to negotiate a settlement with the 
landowner, which may be advantageous to both parties, 
rather than accepting the delays and costs of litigation. 
The negotiated settlement must be approved by the court 
and entered as judgment to close the case. 

Although prosecution of the case is the responsibility 
of the Department of Justice, the land acquisition agency 
remains responsible for a number of functions. Throughout 
the trial, the agency must assist Government attorneys in 
obtaining any needed evidencer updating title and appraisal 
reports, and furnishing expert testimony. Also, the agen- 
cy's cooperation and concurrence are needed when settlement 
is sought by stipulation instead of going to trial. Another 
agency responsibility is providing relocation assi$tance 
to the landowner as required by Public Law 91-646. A smooth 
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functioning of the condemnation process and its successful 
conclusion by the Government depend on effective team work 
by the staffs of the three agencies on the Government's 
side: the acquisition agency, Justice's Land Acquisition 
Section, and the U.S. Attorney's office in the district 
where the case is filed. 

The various steps that must be taken by the Government 
to process condemnation cases through the judicial system, 
until the Attorney General can render a final opinion that 
the Government has acquired clear title to the desired 
Property, are shown in the accompanying flow chart. 
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FLOW CHART SHOWING PROCESSING OF CONDEMNATION CASES 
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FEDERAL LAND ACQUISITION AGENCIES __--__ 

COMMONLY USING POWER OF CONDEMNATION II. 

Department of Agriculture: 
Forest Service L/ 

Department of the Interior: 
National Park Service .1_/ 
Fish and Wildlife Service l/ 
Water and Power Resources Service l-/ 

Military Departments: 
U.S. Army Corps of Engineers J/ 
Department of the Navy L/ 

Department of Transportation: 
Federal Aviation Administration 
Federal Highway Administration 

Department of Erlergy 

National Aeronautics and Space Administration 

General Services Administration 

Tennessee Valley Auttlority 2/ 

U.S. Postal Service 2/ 

- - -  -- I__ 

L/Procedures of these agencies are covered in this report. 

2/Agencres authorized to bring their own court actions and 
not represented by Department of Justice. 
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SUMMARY OF MAJOR PROJECTS I--.- 

REVIEWED 

To review condemnation procedilres and practices followed 
by principal land acquisition agencies, we exami.ned actions 
taken by responsible field installations in connection with 
three major land acquisition projects: 

Name of pro-iect -.- 

1. Harry S. Truman 
Dam and Reservoir, 
Missour 1 

2. Delaware Water Gap 
National Recreation Area 
[NRA) and Tacks Island 
Reservoir, Pennsylvania/ 
New Jersey 

3. Fryingpan-Arkansas 
project, Colorado 

R-esponsible aqency 

Corps of Eng inuers # 
Kansas City District 

National Park Service, 
Middle Atlantic Region, 
and Corps of Engineers, 
Philadelphia District 

Water and Power Resources 
Service d Lower Missouri 
Region, Denver, Colorado 

HARRY S. TRtiMAN DAM AND RESERVOIR ---.--de- ---- -.-__I 

This project, originally known as Kaysinger Bluff 
Reservoir, was authorized by the Flood Control Act of 3954 
and modified by the 1962 act to include ,hydroelectric power 
and recreation, It was renamed in 1970 to klonor former 
President Harry S Truman. 

The reservoir will inundate the valleys of the 0saqe, 
Grand, and Pomme de Terre Rivers and their tributaries in 
parts of six Missouri counties. The damsite is located in 
the vicinity of the city of Warsaw in the heddwatrers of the 
Lake of the 0zark.s. The dam, of the earth&i.11 eyp,e, will 
be 5,000 feet 1.orq with a maximum height of ;26 feet above 
the stre;;mbed. The powerhouse wi.11 house sijr generat~ors 
with a tot-al rated capacity nf about lhO,OOO kilowatts. The 
reservoir will have a muitipvr:>ose pool covering 55,600 
acres and a flood control poi:i of about 20r;,3013 k3cres. The 
shoreline of the multipurpos? pool. will be nearly 1,000 
miles lorig. 
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The land requirements for the project involve acquisi- 
tion of about 166,000 acres in fee and 107,000 acres of 
flowage easements at an estimated cost of $100 million. 
This land area is contained in about 8,500 tracts of which 
close to 7,700 (or 90 percent) had been acquired as of 
September 30, 1979. The long delay in the acquisition pro- 
gram, taking 15 years from 1965 when acquisitions were 
started, was largely due to two ma:!or interruptions: fund- 
ing limitations from fiscal. years '1967 to 1971 and litigation 
challenging the project for environmental reasons Lasting 
from March 1972 to June 1974. 

Corps records show the status 0f the acquisition program 
as of September 30, 1979, as follows: 

Tracts -_--.-- 4cres --I__ cost 

(millions) 

Purchased: 
Fee ownership 
Easements 

3,738 129,404 $37.7 
2,375 51 202 12.8 -.-I-- 

Total 6,113 180,606 50.5 

Condemned: 
Fee ownership 
Easements 

617 j5,?47 13.4 
951 -29,415 7.5 -1-. -_-- 

Total 1,568 65 162 "__ .I..- 20.9 I-- 

Total. $71.4 

The above statistics show that abG;ut 20 percent of the tracts 
were acquired by condemnation. Final -judgments had been ren- 
dered on 526 fee and 597 easement tracts; the remaining con- 
demnation cases were still pending in court. On the basis 
of past experience, the final costs of condemnation may be 
expected to be higher than indica?ed because the Corps shows 
its own appraised amounts for pending cases and awards to 
landowners, in the averager have exceeded Corps appraisals 
by about 64 percent for fee acquisktion and by about 103 
percent for easements. 



APPENDIX IV APPENDIX IV 

DELAWARE WATER GAP NRA-TOCKS ISLAND RESERVOIR -_---.---------- --I_ 

These two acquisition projects, now consolidated into 
one area under the jurisdiction of the National Park Serv- 
ice, were authorized as separate undertakings. Tacks 
Island Reservoir, designed as a water control ijroject to 
alleviate flooding and droughts in the Delaware River Basin, 
was authorized by the Flood Control Act of 1962 (Public 
-74). The Delaware Water Gap National l?ccreati.on 
Area was'duthorized by Public Law 89-158 (16 U,S.C. 460-l) 
to provide facrlities for public outdoor recreation in con- 
junction with the Tacks Island project and to preserve tne 
scenic, scientific, and historical features in the area. As 
provided in Public Law 89-158 and regulated in a 1966 memo- 
randum of understanding between the Departments of the Army 
and the Interior, the Corps assumed the responsibility of 
acquiring all lands needed for the two pro-jects. 

Land acquisitions, starting in 1968, were hampered by 
funding limitations, rapidly escalating real estate prices 
as the area became increasingly attractive to residents 
and speculators, and strGng local opposition to the reser- 
voir project. Also f financing of individual Frnperties was 
complicated because funds had to come from two separate sources: 
flood controi appropriations to the Corps and appropriations 
for recreational land to the National Park Servicc:m 

Accord'ing to Corps officials, funds appropriated for 
the two projects, in view of the sharp increase in local 
real estate prices, were nst adequate to carry out the 
planned acquisition program. Alsu, because some of the 
States participating in the Delaware River Basin Compact 
withdrew their support of the planned Tacks Island Heser- 
voir, the Congress did not appropriate construction 
funds for the project. Instead, construction of the lake 
and dam was indefinitely deferred, and the National Parks 
and Recreation Act of 1978 (Public Law 95-625, Nov. 10, 1978) 
transferred all lands acquired, together with any remaining 
acquisition authority and funds, to the Secre,tary of the 
Interior; these lands are to be administered as a recreation 

in the legis- area within the exterior boundaries des iynated 
lation, 

At the time of %ransfer to 
the Corps reported the status 3 
follows: 

Interior {Feb. 1979 ] , 
f land acquisilr ions as 
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Tracts Acreaqe - COSt: 

(millions) 

Delaware Water Gap: 
Purchased 
Condemned 

Tacks Island: 
Purchased 
Condemned 

3,650 20,326 $37.4 
729 12 484 17.0 -- -1--- 

4,379. 32,810 54.4 

1,513 12,608 32.0 
325 4,979 13.8 

1,838 ~7,587 45.8 -__I 

Total 6,217 50,397 $100.2 --.. 

The above statistics show that 17 percent of the tracts 
were acquired by condemnation. Of the total 1,054 condemna- 
tion actions, 55 were still pending in court, covering 984 
acres with an appraised value of $1.3 million. For the 999 
cases which had been c30sedr final payments ($29.6 million) 
exceeded Government appraisals ($22.2 million) by 33 percent. 
It is noteworthy, however, that the large majority of closed 
cases were settled by stipulation with the landowners and 
did not go to trial. Statistics for the first 10 years of 
land acquisitions show that only about 10 percent of the 
cases went to trial, while 90 percent were settled by stipu- 
lation. For this period, the trials resulted in awards 
averaging 50 percent above initial deposits. 

National Park Service officials responsible for 
completing the acquisition program anticipate that the desig- 
nated recreation area will require a total of about 66,000 
acres. Efforts will be made to consolidate earlier acquisi- 
tions, some of which represent a patchwork pattern, and to 
round out the area located within the designated boundaries. 

FRYINGPAN-ARKANSAS PROJECT 

This Water and Power Resources Service project is a 
multipurpose transmountain water diversion development in 
southeastern Colorado. It was authorized by Public Law 
87-590, August 16, 1962. It is designed to bring water 
from the western slope of the Rocky Mountains across the 
Continental Divide to the water-short areas of the eastern 
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slope. It uses six storage dams and reservoirs and 17 
diversion units, including nine tunnels wi.th a combined 
length of 26.7 miles. The several reservoirs will have 
a capacity of 750r000 acre-feet, covering a surface of 
10,900 acres and having a shoreline of over 100 miles. 
The three powerplants will have a generating capacity of 
211 megawatts. The project will provide, in addition to 
irrigation and power, extensive recreation and fish and 
wildlife benefits. 

The most recent Service records show that, as of July 
1979, land acquisitions totaled about 118,000 acres, repre- 
senting 99 percent of the total area needed for the project 
(as presently approved). The acquisitions came from the 
following sources: 

Tracts Acres cost --_. .-_I . ..----- 

W ithdrawn from public lands 88,520 

Purchased 462 17,132 $12,766,000 

Condemned 58 12,273 5,713,ooo .-- 

Total 520 $18,479,000 117,925 

The high percentage of private acreage which had to be 
acquired by condemnation (42 percent) is explained by the 
fact that large areas needed for the reservoirs were under 
single ownership and could not be acquired by negotiation. 
Generally, the Service is able to buy most of its project 
land by negotiation with the owners. Servicewide statistics 
of land acquisitions for the G-year period from 1973 to 1978 
show that I in terms of tracts acquired, condemnations repre- 
sented between 7 and 13 percent of annual acquisitions and 
averaged 9 percent for the period: 

Purchased 

Condemned 

Total 

1973-78 Acquisition -__-_--- ..-_-- __- 

Tracts .-__1 

3,774 

cost 

$84,724,000 

371 _. _.-- .-.- 15,070;000 

4,145 $99,794,000 -- 
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UNITED STATES DEPAF&TMENT OF JUSTICE 

FE33 21 1980 

Mr. Allen R. voss 
Director 
General Government L~~vis!on 
Tjnited States GeneraL Accounting Offzce 
Washinqkon, U.C. 20548 

This is in response to your request to the Attorney 
General for the comments of the Department of Justice 
(Department? on youi: draft report enti.tled 'Federal Land 
Acquisitions By fon~llc~~mn3t ion-- Opportunities To Reduce Delays 
And Costs, " 

The Department qenerally agrees with the report and the 
recommendations. The recommendations are constructive, 
well-informed, and represent a comprehensive inquiry and 
analysis of the prob!ems of delays and high costs in land 
condemnation case:;. Our comments offer some clarification of 
certain facts and several alternate, less costly solutions to 
several aspects of the problems. 

On page 9 the General Accounting Office (GAO) draft 
report states: 

"AS a result of its authorization and appropriation 
hearings for fiscal year 1980, Justice received 
increased appropriations for 20 additional positions to 
carry out land acquisition activities in 1980. With 
these staff increases, the Land and Natural Resources 
Division expects to be able to handle its workload of 
condemnation cases in the foreseeable future provided 
adequate support can be obtained from the U.S. Attorney 
off ices I 'I 

Our present assessment is that.; attorney strength may kx 
sufficient in most of the Departmer,t, but increased attorney 
strength in United States attorneys' offices would help 
reduce the backlog of cases. Additional support personnel in 
the Department and the United States attorneys' offices are 
also necessar'y to adequately handle the workload. We request 
that the citatlcr: i-+ modified t3 reflect 0u.r view, 
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We aqree that it would be desirable to provide for the 
coordination of the computerized caseload tracking system 
with the Department's client agencies to facilitate the 
exchange of information needed by the Department and the 
agencies. However, the high cost of individual computer 
terminals for access to the data by the acquisition agencies, 
as well as the cost of data conversion of thousands of old 
agency cases and data on past transactions into a form which 
is compatible for entry into the Department's computer system 
must be considered. The first priority for use of personnel 
and available funds is the settlement and litigation of the 
21,000 outstanding cases. It should also be noted that the 
Department's computerized system is in nascent form, with 
only a pilot program to be tested in 12 United States 
attorneys' offices and the Department's Land Acquisition 
Section during late 1980. Access to the data in the 83 other 
districts would be extremely I.imited during the initial trial 
period. 

[GAO COMMENT: These considerations have been 
recognized and the recommendation has been 
clarified.] 

We generally agree with the recommendations in Chapter 3 
regarding standards and procedures for obtaining evidence of 
title and title insurance. The proposed Government-wide 
study outlined on page 25 appears to be a useful means to 
resolve the problems presented. The proposal that the 
present system of obtaining commercial title insurance be 
modified to reduce costs of title evidence by 20 to 25 
percent might be advisable, particularly in view of the facts 
cited in the draft report, including the low loss ratio of 
four or five percent for this type of title insurance, the 
high cost of title insurance, and the Government's general 
role as self-insurer. 

Chapter 4 of the draft report emphasizes the importance 
of sound and properly supported appraisals in condemnation 
cases to convince the court of the fairness of the Govern- 
ment's value evidence and points out that the owners' higher 
claims often go beyond what constitutes just compensation. A 
significant point this chapter fails to emphasize, and does 
not treat elsewhere in the report, is that the need for sound 
and properly supported appraisals is equally as important for 
agency negotiations in the first instance. If the agency has 
sound and realistic appraisals during the initial negotia- 
tions, many more properties could be purchased, thus reducing 
the number of properties that must be referred for condem- 
nation, We have often received condemnation cases that we 
were able to settle when a reappraisal revealed that the 
original appraisal was improperly done or was erroneous in 
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some respect. I-Iad the appraisal process been properly handled 
in the first instance, the need to resort to condemnation may 
not have arisen. 

[GAO COMMENT: We recognize the importance sf 
saund and properly supported appraisals for 
the putpoSe of successEully negotiating with 
t-.t-ke landowner, C)xr discussian of the need for 
improved appraisai practices i:; in t.he context 
nf acquisitions b-f condemnation, the subject 
of this y:qmr9;, but: our recommendation for 
strengthcnincj appr:a.issJ.s is intended ta apply 
to all aequl s it io:ks whether by purchase or 
eandemnati9n.j 

Of the total number of property acquisitims, 3. 
relatively smai.l percentage--about 22 percent on the 
average--- is acf?;:iired by condemnation, The properties that go 
to condcmnatiosa al-e ?.I? 7arge part the ones that are the hardest 
to appraise beca;ise of the comp1exIt.y of the appraisal problem 
and/or the legal premises which must guide the appraisal 
approach. We would i.ik<d l:o re-emphasize the Departmentas 
suggestion thaL 'q+ x_ . where any tract presents unusual and 
complicated ~iaLua?io~ or other legal problems, there should be 
coordination among the acquiring agency, the United States 
Attorney and the Land and Natural Resources Divrsion of tile 
&partment of Justice in Washington. D.C., zior to abandonment 
of efforts to acyuire the tract by direct~ur~%se." ---..-_--wl --- -- IEmphasis 
added.] IJ Tt ismuch better to meet and rave"Fhe problem 
at the outsetf ywhen 8 determination of the correct appraisal 
approach may res~i.t in an appraisal that may put the parties 
within negotiating range, than to defer resolution until after 
the condemnation is filed. 

[GAO COMMENT: We have included Justice's 
observation and the cited passage from the 
Procedural Guide i.n chapter 4.1 

The recommendiitiona regarding strengthening property 
appraisais in Chapter 4 are all usefui means for enabling the 
Government, thro-Jqh the Department's attorneys, to present 
convinaing evidence to the court that the Government is 
offering fair value to the landowners. We believe it would 
be more spproprbate and carry greater impact for the GAO, 
rathex than the b'rttorney General, to convey to the heads of 

Y "A Procedwra‘iL Guide for the Acquisition of Real 
Proper%y by Governmental AqencFes" (1972), page 7, 
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the land acquisition agencies the specific recommendations 
made In the draft reoort, 

[GAO COMMENT: We have redirected our recom- 
mendations to both the At-tarney General and 
the heads of land acyuisilmn agencies in 
view of their joint resp0nSibiPit.y for 
adequate land appraisals. 1 

i 

The following observations and comments arc made 
relative to Chapter 5: 

,Psge 42, second paraqralb, C:larifi.cation is needed to 
clearly indicate that-he $3,'%0 average cost oi processing a 
condemnation case in this context. refers only to cases valued 
at $10,000 and under;. It is suggested that the referenced 
sentence be modified by inserticr: of the underscored phrase 
as follows: I. . - and the cost of processing condemnations 
in this low value catego. (averaging $3,000 a ixsei. . . .II - --___ 

Page 48 --!-----.-1--- first EuPaaraFaph, last sentence. 'PO be --_- -- I_----- 
compatible with the abovea we suggest the referenced sentence 
be modified by insertion of the underscored words as follows: " 1 . . considering the average cost of $3,000 a case cited by 
the Assistant Attorney General for tracts valued at $10,000 and 
under and the fact that the ~ost~~~~!o~~n$-%?h low value- 
cases will not vary in proportion LO the value of the tract." 

gge 50, first eraqraph, last sentence. To -_ clarify the reTerenced sentence tn accordance with our undex- 
standing of GAO's intended meaning, we suggest that the 
sentence be modif ied by insertion r4f the underscored word as 
follows: *. I . are EportionalQ more significant than for 
higher valued tracts.= .--- 

In absof ute terms, the cost and risk of trial for 
higher valued tracts are more significant than for lower valued 
tracts. Generally speaking, these costs and risks increase in 
relation to the vilu& 

[GAO COMMENT: we have clarified the three 
cited passages as suggested. 1 

addressed to the Attorney General in 
Consistent with our earlier comment on 

Chapter 4r we suggest that the first recommendation be 
addressed directly to the heads irf acquisition agencies rather 
than to the Attorney General. WE be~.ieve we hawk already made 
considerable efforts to persuade the acquiring agencies to use 
such greater flexibility as the r*z~port recommends. 
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[GAO COMMENT: We have redirect.4 the first 
recomendation, as suqgcsted, in. view of 
Zusti.ce!s continuing efforts i.n this 
direction.] 

As sugcje,sted in the second recommendation in Chapter 5, 
the Department can provxde assistance to client agencies to 
estbbl.ish guidelines for reliably estimating the costs of 
litigating condemnation cases1 including the costs incurred by 
the Department. 

WP . agree with CAO's recommendations in Chapter 6 to speed 
the disposik?on of land condemnation cases by encouraging more 
commjssion hearings pursuant to Rule 71 8, of the Federal Rules 
of Civil Procedured and by encouraging more trials by magis- 
trates with both parties' consent, pursuant to the Federal 
Magistrate Act of 1979. Attorneys in the Department anti 
attorneys in the United States attorneys offices already have 
been advised and are seeking the consent of landowners to refer 
as many simple, low value cases as possible to magistrates for 
tY-ial. 

The first recommendation of Chapter 6 states that the 
Juaicid Conference should initiate action to amentl Rule 71 A 
of Lhe Fedrsra'L Rules of Civil Procedure TV provide for the 
parties * partiicipa-tion in the selection of members of a court- 
hppealed commission. An amendment providing for the parties' 
sight t:3 cvbject to the court's appointees only "for valid 
cause" as recommended in the draft report, may create as great 
a burden !:+I-: the objecting party as in the present appeal. 
pra,ce ES o An amendment providing for the parties to propose 
candidates for commission appaintment for the court's consi- 
deration may create the appearance of bias by the proposed 
card idates. To create a more impartial appearance, we suggest 
that an amendment be proposed to Rule 7!. 14, whjch more clearly 
defines the a"ndard qualifications of court-appointed commis- 
sion members h The qualifications could be similar to the 
qualifications listed for masters in Rule 53 of the Federal 
Rules of Civil 'Procedure, including appointment of an auditor 
OK an assessor, and could also include the requirement that the 
commiss~nn member have no connection with nor conflict of 
interest n:egarding the property nor the parties to the land 
condemnation l.itisation in question. 

f 
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We be1ieve the recommendations on pages 63 and 67 on 
the draft report are warranted. We agree that Federal land 
acquisition agencies should inform landowners of their rights 
and later ascertain the landowners' opinions of the treatment 
which they received. We also agree that Federal land acquisi- 
tion agencies should periodically update the estimated costs of 
land acquisition projects to ensure timely additional funding 
for these programs. Such updates of the estimated costs would 
also assist in providing a more reliable basis for determining 
whether the Government should neqotiate a settlement or proceed 
with litigation in particular cases, 

We believe the recommendation on page 69 to amend the 
Declaration of Taking Act 40 U.S.C. Section 258a, to provide 
for an interest rate tied to United States debt securities 
should be accompanied hy the caveat that such an amendment is 
in conflict with the legal principles on which the Ninth 
Circuit based its decision to a11ow interest at a greater rate 
than 6 percent, namely that interest for delayed payment is an 
element of constitutional just compensation and that the measure 
of just compensation is a judicial and not a Peg:slative 
question. 2_/ However, if any amendment of thu Declaration 
oft Taking Act is to he made with respect to interest, we would 
prefer the aforementioned approach to the alternative 
recommendation in the report of amending the Act to leave the 
proper rate of interest open to litigation in each case. While 
the preferred approach presents the legislature with a judicial 
question, the courts arguably should accord deference to 
Congress' views on the reasonableness of a particular interest 
rate or standard, where Congress has attempted to set a fair 
rate or standard. Obviously, the decision of thb? Ninth Circuit 
Court of Appeals to allow interest at a rate greater than 6 
percent was based on the fact that it did not consider a 6 
percent interest rate to be fair in today's circumstances. 

[GAQ COMMENT: Justice’s views have been 
recognized in chapter 6.1 

Any legislative proposal to authorize the expenditure of 
large amounts of money by increasing the statutory interest 
rate must recognize that the severe shortaqc of funding for 
Government attorneys, appraisers, and clerical personnel. is one 
of the primary causes of the years of delays in completing 
condemnation proceedings. The -1ong delays are in turn 
responsible for a large portion of the deficiency awards and 
the accrued interest.- A-more appropriate budgetary measure and 
meaningful solution to the long-range problem of the delays in 

--  -  . - ---a- --- .____ 

2/ United States -- 
1976); United 

v. Blankinship, .~ 543 F.2d 1276 (9th Cir. 
States v, 

County,-?ZRfornia, 
100 Acres of Land, Marin 

cert a 
--468 rn~i--69thCir. 19727, 

denied 474 U.S. 8:?2 (1973). 
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completing land condemnation cases woclld be to pruvide funds 
for additional attorneys and clerical personnel for land 
condemnation cases in the Department. 

[GAO COMMENT: Our recommendation to adjust the 
interest rate payable on deficiency awards to 
landowners is made as a matter of fairness to the 
landowners, although it may increase the Govern- 
ment's costs of land condemnations. We are aware 
of long-standing limitations in perscbnncl and 
funds to conduct condemnation proceedings; how- 
ever these problems have received increased atten- 
tion by the Congress, particularly during the 
1979 hearings before the Senate and House commit- 
tees considering Justice's authorization legisla- 
tion. Thk matter is disr:lssed in chapter 2.1 

With respect to the paragraph on page 73, Appendix I, 
which summarizes the limitations on condemnation for wild and 
scenic rivers, there is, in addition to the 50 percent 
limitation mentioned, a limitation on fee acquisition 
(including acquisition by condemnation) of a maximum of an 
average of 100 acres per mile on both sides of the river. The 
last sentence in the subject paragraph is inconsistent with the 
sentence that precedes it and is incorrect, We suggest the 
following: "These restrictions, howeverp do not preclude the 
use of condemnation to clear title, to acquire scenic 
easements, or to give public access to the river." 

[GAO COMMENT: We have revised this paragraph, as 
appropriate. The 100-macre limitation on fee ac- 
quisitions applies to all acquisitions, whether 
by purchase or condemnation, and therefore is not 
cited here as an example of a restriction in the 
power to condemn.] 

We appreciate the opportunity to comment on t?he draft 
report. 
feel free 

Should you desire any additional information, please 
to contact us. 

Sincerely, 

Assistant Attorney General 
for Rdministration 

NOTE: Page numbers and other references to the draft 
report have been changed to carraspcnd to the 
final version. 
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DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT SECRFTARY 

WA5;HINGTON. D.C. 20310 

22 FEE3 1980 

Mr. Henry Eschwege, Director 
United States General Accounting Office 
Washington, D. C. 20548 

Dear Mr. Eschwege: 

This is in response to your letter of 4 January 1980 to the Secretary 
of Defense requesting cments on a draft of a proposed report prepared 
by your office entitled, “Federal Land Acquisitions by Condemnation - 
Opportunities to Reduce Delays and Costs.” The report has been reviewed 
by the Real Estate Directorate of the Office, Chief of Engineers. Our 
ccnmlM?nts follm. 

The Department of the Army generally concurs in the content and 
recamendations of the report. The report is a detailed and thoughtful 
consideration of the procedures and problems involved in land acquisi- 
tion through condemnation. We have been concerned with the delays and 
@creased costs incurred by this process 3 and are interested in any 
hggestions and recomnendatiorms that would help to alleviate the 
situation. 

The report notes the increase in the number of condemnation cases filed 
over the st few years. 

lcs 
Records indicate that the Corps of Engineers’ 

caseload not significantly increased in recent years and, in fact, 
has decreased since the peak year of 1977. Nevertheless, because of the 
large volme, we concur in the recmmnendation to increase the number of 
Deparbnent of Justice personnel involved in this work, both at the 
Washington level and the field. Corps attorneys work actively with 
Department of Justice attorneys in preparing cases and assisting at 
trial, and will continue to do so. d limitation on resources would 
preclude full.-time assignment of Corps attorneys to U, S. Attorney’s 
offices, except in a few limited circumstances. 

The small tract program, in which cases with values less than $40,000 
have been emphasized for expediti.ous handling, has been implemented in 
the Western District of Missouri where the Corps.” Truman Dam and 
Reservoir project has contributed to the large caseload. As noted in 
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Mr. Henry Eschwege, Director 

the report, this proved generally successful in disposing of cases. 
Huwever, it should be noted that some of the settlenents reached were 
extremely liberal. This might be justified in terms of court costs and 
liability risks at trial, but could prove counter-productive if the 
effect was that landowners and their attorneys were convinced they could 
get IIU& mOre if they go into condemnation. This could have the effect 
of actually increasing the condemnation caseload. 

[GAO COMMENTS : Our report recognizes that no overall 
formula can be established concerning when and at 
what amounts the Government should settle and that 
best available judgment must be used considering 
the effect on other acquisitions in the same 
project.] 

The report discusses the delay encounrerec in scune instances, causing 
cases to be four years old or more before completion. We recognize that 
it is incumbent upon our people to do everything necessary to move these 
cases promptly. We must provide current title evidence and updated 
appraisals shortly after the case is filed. It should be noted, however, 
that some of the delay is caused by the courts simply not putting these 
cases on the docket. We urge the Department of Justice to take this up 
with the Judicial Conference in order to insure that conderrmation cases 
are treated uniformly with other cases and brought to trial when their 
time comes up. 

[GAO COMMENT : Chapter 6 of our report discusses 
ways to obtain more expeditious trials by using court- 
appointed commissions or U.S. magistrates. Justice 
agreed that encouraging these forms of trial may 
speed the disposition of condemnation cases.] 

As noted in the report, the Corps does have its own computerized system 
on land acquisition, the expertise of which it would be glad to share 
with other agencies or the Department of Justice in an effort to improve 
the system. 

Title evidence, as discussed in Chapter 3, is an important part of the 
acquisition process. We concur in the recoaunendzltion that a study be 
initiated to identify acceptable alternative methods to obtain the 
needed title services. The Department of the Army muld cooperate with 
the Department of Justice in such a study” 

The conant3nts concerning appraisals appear to be appropriate and pertinent. 
The Corps re+ires its appraisers, both staff and contract, to promptly 
update their appraisal reports once the case is filed. The need for 
convincing testimony in this area is certainly recognized. 
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'I'he Corps has assured us that prior to placing a case in condemnation it 
has taken all appropriate measures in attempting to purchase the property. 
The need for flexibility in this regard is recognized, especially in 
small value cases. Various elements, inclL&ng costs and risks of trial, 
are considered. However, as previously noted, acceptance of too liberal 
counteroffers could prove counter-productive in the effort to decrease the 
condemnation caseload. Moreover, there is a strong feeling in the Corps 
that they must treat landowners evenhandedly, and not reward the ones 
who hold out. This attitude is valid, and must be a part of the balanced 
consideration in determining whether a counteroffer should be accepted. 
We Would concur in the comment in Chapter 5 that protracted negotiations 
do not benefit the Government, and the Corps emphasizes prompt completion 
of .negotiations once they are begun. As noted in the report, a factor 
in the process is the availability of funds. The acquisition agency 
should plan its program so that funds are available when needed, but on 
occasion this is out of their control because of Congressional inaction. 

[GAO COMMENT: These views are recognized at the end 
of chapter 5 and on p. 67, chapter 7.1 

We would most heartily concur in the recommendation that the parties 
participate in the selection of Commissioners who try the cases. This 
muld help insure an unbiased panel. Also, we concur in the use of 
Magistrates to try the cases, with the reservation that they should 
generally be used for law-value cases, and that the Government has the 
right to petition for removal if they prove to be prejudiced. 

[GAO COMMENT: These views are recognized at the end 
of chapter 6.1 

Chapter 7 of the report emphasizes improvkg treatment of landowners. 
It is the policy of the Army that our negotiators will treat landowners 
with courtesy and respect at all times, and be responsive to their 
questions and requests in connection with the acquisition. The Corps' 
Real Estate Directorate .i.s currently conducting a series of Negotiators 
Seminars to stress these points. However, in an area as sensitive as 
acquiring someone's land, there will always be some adverse reaction, no 
matter how fairly the landowner is treated. 
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As a fmal recommendatian, the report indicates that the present statutory 
6% interest on deficiency payments is inadequate, and should be amended. 
We are aware that the Department of Justice has this matter under con- 
sideration and we offer nc I suggestions pending the outcome of their 
review. 

We trust these comment:;. will be useful in cmsidering this report. 

Alan J. Gibbs 
Assistant Secretary of the Arny 

(Installations, Logistics and 
Financial Management) 
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United States Department of the Interiot= 
0FFICE 01: ‘l-HE SECRETARY 

WASHINGTON, D.C. 20244 

Mr. tienry Eschwege 
Director, Community and Economic 

Development Div-isiora 
I!. S. Genera7 Accounting Office 
441 G Str-*eet, N. W. 
Washington, D. C. %0548 

fEB 8 wo 

Dear M+-, Eschwege: 

This letter transmits the comments of the National Park Service, -i;he 
Forest Service, the Fish and Wildlife Service, the Water and Power 
Resources Service, and the Sureau of Land Management concern'ing the 
GAO draft report entitled: "Federa! Land Acquisit'nn:: b:jr Condemnation -- 
Opportunities to Reduce Delays and Costs." The Forest Service, as shown 
on the enclosed comments, will be submitting a more c:,mplete response 
through the Secretary of Agriculture. 

As detailed comments from the agerxies indjcate, the draft report was 
found ta he Dbjective in most instances but thy agencies have a few 
concerns. The report made an attempt to identify areas needing improve- 
ment and did noi: seem to be irlfluenced by subjective or predetermined 
objectives. It is directed most1.y at problem solving with 3 min7mum 
of fault finding. Its recommendations, if carried out, shou?d aid the 
Federa: :and acquisition agencies in carrying out their responsibilities 
more effectively. The ageracies .wzwrjrk -closely with the Cepartmen;t of 
Justice a% the present time, ant? &iI 1 continue to work on improv4ng the 
process of condemnation. 

However, - %he aoencfes do have thf: foJ)owing concerns: 

Several references to the GAO report* of! 
were made i;hroughout this report. 

Federal land acquisition policy 
The Department of the Ir;teri<,r tnok 

exception to both the methadolog:; and the coneJusions f:onnd in the 
referenced report and wonid 'iike tc see these references de?etedl. I% 
js felt that these &erences art: trot essential in portraying the 
conclusions and rccommendat~ons ;, 
acquisition bi condemnation. 

,f xhe report concerning Federa'l land 
The issues raised in that report are 

separate and may or may not reskr'?t in reduced condemnatirjn Bworkl5a.d 
by reducIr:g overall z'ederai acyuiijtiun. 

I 
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Chapter 1 - Xntrodurti WI -____-II___ z---. 

The Water and Power Resourcf3 Se~ice points out that they use a 
Declaration of Taking whi'ch establishes the date of taking (and, there- 
fare, date of value) upon filing the Declaration of Taking with the 
court. Therefore, theoretically, long delays in court which postpone 
resolution of the condemnation stiit ~$11 have :~o effect on the eventual 
acquisition cost. llnder these cfrcumstances, it is doubtful whether 
this element contributes rnat~~~z,lly to incritased sorts as stated by 
the GAO Draft Report. On tire other hand, it is proper to realize that 
juries tend to equate value with presefit day price rather than some date 
established in the past. Expediting disposition of condemnation cases 
is stil'a a valid consi4~at~on if only out, of concern for the affected 
landowner. 

The Water and Power Reso~~ctss SWL'~C~ also na"kes &hat, with respect LU 
its programs, acqu6rjrsg less tEnan full fee title has been qenerally 
inappropriate, ineffecti-Je, am! i=owt.er-productive relative to the best 
interests of the United Slt.ates. Must often, the Federal Governmnt must 
pay nearly full pricey yet recei.des substantially ‘iezs, than ownership 
when alternate acquisition strategies are utlilized. The United States' 
rights are sever(_zly ld~9t.e4 or restricted and, 0 -9ter a short while, are 
often .found inadequate beca.use of changirq physical <)i" social conditions. 
This requires purchase of aod;tiona? rights, again at nearly full fee 
value. Alternative Tand acqtilsition strategies, such as imposing land 
use restrictions or arra;igir;g for :acal zoning, may be seen as taking 
of property rights s~ithout compensation and, in any event, is surrounded 
by serious legal ;nal"ica:;ions. 

‘The Fish and Wildlife Service, however, does acquire less than fee 
interest in many +nstdrx:es, and fjnds thfs an appropriate method of 
meetinq its sta ttit23r.y responsi~~il,~ties. :'hrre (3-w, of course, occasions 
when full fee t!tle IS; &he on3y appropriate method. 
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Chapter 2 - Efforts-to Control and Reduce Caseload --- 

The agencies strongly support the recomnendatjon for a standardized 
information system. However, the Forest Service feels it would be of 
little benefit to them at this time due to the small number of condem- 
nation actions it processes. Eventually, the Forest Service may develop 
a system for all types of land acquisitions, including condemnation, but 
until such time would hope that implementation of the proposed system 
would not generate a significant workload out of proportion to the 
benefits received. 

[GAO COMMENT: The Forest Service's response is 
recognized at the end of chapter 2.1 

The Water and Power Resources Service contends that the major contributor 
to the condemnation case backlog is the adjudication system, Judges 
frequently place loweSt priority on condemnation trials and the mass of 
oretrial legal proceedings allows the defendants and/or the U.SinAttorney 
bffice to delay hearing of the case practically indefinitely. 
addition to the tracking system recommended by GAO, they recommend that 
consideration be g?jven to streamlining the procedures fcr br?nglng a 
case before the court. 

[GAO COMMENT: The Department of Justice has heen 
much concerned with speeding ilp the adjudication 
processl and our report addresses this concern 
in particul-ar in chapter 6.1 

g+g-e3 - Need to Explore Alternative Procedures for Gbtain-ing Evidence ---- --_... _--- 

The National Park Service points out that title companies enable savings 
by providing closing as an additional service. Contractors secure 
signatures on documents, disburse funds to grantors, mortgagees and others, 
record deeds, and either pay or escrow taxes. The fees for such services 
are minimal, but if the contractor did not provide title insurance or 
certificates, closing services would not be provided, ar at least not 
at such favorable rates. The alternative would be for the agency to 
employ closing attorneys at considerable cost. 

The Bureau of Land Management has a relatively small acquisition prograrr, 
when compared to those agencies cited in the report, Therefore, the 
Bureau sees no advantage to doing its own title searches. This is a 
specialized service which r's best left to title experts. 

The draft report questioned the necessity for title insurance. Both the 
National Park Service and the Forest Service have found title insurance 
to be an effective and cost efficient method of obtaining the needed level 
of title evidence, although the Water and Power Resources Service suggests 
that there might be merit in studying alternatives to obtaining ti tie 
insurance. The report refers to the National Park Service"s experience in 
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soliciting bids for title services for Big Cypress. Several bids were 
received for furnishing abstracts, but, in each instance, lower bids 
were received for furnishing title insurance or certificates of title. 
Had abstracts of title been used, either the Department of Justice or 
the Solicitor's Office of the Department of the Intsrr'or would have had 
to hire additional lawyers to render title opinions on the abstracts. 
This would have caused the to-Ml cost tt~ excirttid costs c~f the ather forms 
of title evidence by an even wider margin.. 

[GAO COMMENT: We dre not recorlrmend tng 3 IS-- 
continuance of the services commaniy uztained 
from commerciaL title companies but a study 
which should explore the questi.on nf when it 
is in the Governmen~~s interest to use the title 
services generally obtained in the past or to 
resort to alternative methc!tis, 

Chapter 4 - Strengthening_!-roperty Appraisal,?- 

The single most important element of a Federal land acquisition is 
the appraisal. The governmentwide tinifortr appraisal standards are 
adequate; however, few agencies monitor their complSance to these or 
supplemental guidelines, The appraisal proiluct can be improved greatly 
through increased agencywide monitoring- 

The National Park Service disagrees with the recommendation that it lower 
its dollar limft from $XG,UOO to $lOO,ilKI sn ?-,he authority of field office 
review appraisers. The ll;mit was increased jn &nc 1975, because of 
personnel limitations in the regional offices, arid hxwse of the 
extensive experience of the field off.ice :*eview appraisers, tioreover, 
inflation in land prices made the $?OO,O811 limit unrealistic. The proper 
function of regional office review apprai;el "5 1s to aid field office with 
difficlalt appraisal problems, regardless of dollar amount. 

[GAO COMMENT: We 'lave cecoqfilzcd :be Service's 
position and added an alter?ativa recommendatkon 
that takes account of limited. st.a,f'f resources,] 

Chapter 5 - Increasing Efforts to Se4J;t‘le rli?:h Landowners -II- .s-...-+ I__ .- -- ._ ---*-- 

The report stressed the need for increased flexibility in determining 
whether to accept landowners6 counteroffers or proceed with ?itigation. 
Most agencies currently consider the expense OS a trial when negotiating 
with landowners and prior to requesting condemnation, However, since 
many of the agencies acquire tracts less than $10,OCKI, it is hoped 
the $70,000 limit will serve 2s 3 guide and will not become a mandatory 
limit for condemnation u:;ases handled by ihe Qu~;tice Department. There 
is a continuing need to be able tc USC? t& rigtat of eminent domain even 
in those cases under $10,000. 
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[GAO COMMENT: Usiny land management agencies' 
attorneys ts try cases was considered in Justice's 
Caseload Reduction Plan but rejected because of 
the need for special legislation and various 
,practi.cal reasons such as lack of expertise and 
possible Inconsistencies in the handling of cases.] 

2, Page 25 (Alternative Procedures for titaining Title 
Fvi&nce). 

[ GAc,) iJGMMgp;T : The study of alternative met-hods to 
obtalr, tftLe evidence, which we propose, would apply 
to a:ad benefit all land acquisitions, whether by 
condemnation or purchase.] 

Enactment of amiform state r~wketable title acts would 
E~UGF the delay3 in many areas, ?l?we acts limit title 
searches to a 40-year period. 

3, Page 40 (Pmperty Appraisals). 

We are pre*nt_Py -rating according to ti first three 
remndations F We supprt tk fourth reamnendation 
pertaining k3 the need t0 rev%ew the classification stmdards 
and px&zim descriptions for the higher grade levels of 
prof~ssiml. staff appraisers. 

[GAO COMMENT: We krave added this information to 
QCT di,;cu~s~on tiif possible procedures to expedite 
acquisition proqrams.1 

4, page 51. (fncwasing Settlmnt Efforts). 
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"The authorizing hgislation sa7kztimes limits the use of am- 
demnatim. For example, legislation authorizing wilderness 
areas in the western Unit&i States specifically excludes 
acqksikion without the consent of the owner (I6 O.S.C. lU4)," 

3 Page 73, the first paragrajEah should k revised to 
i&d as folkms: 

"FQ~ Wild md Scenic Rivws, larrd mq not bz cxmdem4 in fee 
when 50 pmmt or more of the Land in the authorized koundary 
is med 23-j the E%deral or a State government; e . .II 

[GAG COM??ENT: He have made the suggested revisions 
as they imprt;?ve accuracy of presentation.] 

01~2 i~rl;anta~ctoftie cmdemnaticm process did not appear to 
bz ad~%ePy a,daressed. Ckr experience has indicated that one of 
tie greatest needs is trained trial. attorneys with experiena3 in 
condemnation actions. We surbgest that the author(s) mnsider a 
remndation for an analysis of a regiml or zone approach ti 
mintaining these necessary skills and experience. 

[GAO COMMENT: Our review did not encompass an 
a;jpraisal of tile availability of experienced trial 
clttOrIXyS* We believe this matter is for considera- 
tion b:y' the Department of Justice and is receiving 
att:ent~on under Justice's Casel<zad Reduction Plan 
(discussed in ch. 2) a) 

The report refers to the agencies as the mndemning authority. 
In most cases, %he agencies can only re-nd cmndematim to the 
amropriate Secretary. The Declaration of Taking is signed at the 
SecretariaP level. 

[GAO COMMENT: We have added the approval function 
cf the Department; Secretary or his/her delegate in 
appendix II,] 
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We have appreciated the oppxtunity to review am3 ccanmnt on this 
repor%. Please let us know if 'you have any questions. 

NOTE: Page numbers and rather references to the draft 
report have been changed to correspond to the 
final version. 
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ADMINISTRATWE OFFICE OF THE 
UNITED STATES COURTS 

WASti I NGTON, D. C. 20544 

WILLIAM E. FOLEY 
01 RECTOR 

JOSEPH F. SPANIOL. JR. 
DEPUTY DIRECTOR February 13, 1980 

Honorable Elmer Staats 
Comptroller General 
General Accounting Office 
Washington, D. C. 20548 

Attention: Allen R. Voss, Director 
General Government Division 

Dear Mr. Staats: 

This responds to the request of January 9, 1980 by 
your General Government Division'for my comments upon the 
draft report to the Congress on "Federal Land Acquisitions 
by Condemnation-- Opportunities to Reduce Delays and Costs," 
I appreciate the opportunity to submit preliminary comments 
upon this proposed report. 

Our study of this report has focused upon chapter 6, 
regarding methods to obtain fair and speedy trials in con- 
demnation litigation. This chapter recommends that the 
Judicial Conference of the United States should consider 
amendments to the Federal Rules of Civil Procedure to pro- 
vide (11 for an expressed right of participation by the 
Government and the land owner in the selection of members 
for land condemnation commissions and (2) for the use of 
United States magistrates in the hearing of land condemna- 
tion cases. 

With respect to the first proposal, any recommendation 
for amendment to the Federal Rules of Civil Procedure 
would properly be considered by the Judicial Conference 
Committee on Rules of Practice and Procedure and would 
be initially referred to its Advisory Committee on Civil 
Rules. Any such recommendation which may ultimately be 
made in your final report on this subject will be referred 
to these Committees for their study and eventual report to 
the Judicial Conference. I should point out at this time, 
however, that a United States district court appointing a 
commission to determine the issue af just compensation in 
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