






























































For this to occur, however, Federal, State, and local 
officials must recognize that these facilities are needed 
and take appropriate action, however unpopular, to secure 
them. 

RECOMMENDATION 

We recommend that the Administrator, EPA, closely 
monitor and evaluate the development of State solid waste 
management plans to (1) identify the magnitude of the 
problems in locating suitable disposal sites early in the 
process and (2) propose alternative solutions including, 
if necessary to protect national interests, a stronger 
Federal role. 

AGENCY COMMENTS 

EPA concurs with our assessment of the scarcity of 
adequate capacity to manage hazardous wastes. EPA intends 
to monitor the siting and capacity situation but must stress 
the restraints on a more active Federal involvement that are 
presented by the long tradition of State and local rights 
and responsibilities for land-use planning. 
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CHAPTER 3 

POSTCLOSURE FINANCIAL RESPONSIBILITY 
FOR DISPOSAL SITES MUST BE ASSURED 

Many closed and/or abandoned disposal sites threaten 
public health and the environment. Historically, little was 
done to clean up the damage or to prevent further contamina- 
tion because funds were not available either from the facil- 
ity owner or the State and local governments. Assurance 
that funds will be available promptly to address problem 
sites which are permitted under RCRA would not only minimize 
damages but could also reduce citizen opposition to the sit- 
ing of such facilities. 

Although EPA has not yet issued national standards for 
owners and operators of treatment, storage, and disposal 
facilities, a major concern of disposers is the postclosure 
financial responsibility provision. Liability insurance is 
not readily available for this type of coverage, and the 
establishment of individual trust funds would be costly. 
As a result, it is likely that some disposal facilities 
would be forced to close and the establishment of new sites 
may be slowed. The creation of a self-sustaining national 
trust fund supported by surcharges on disposal would mini- 
mize the financial burden and provide the needed coverage. 
The fund should be designed to provide money not only for 
claims arising from damages to persons or property but for 
remedial actions to prevent further contamination. 

FUNDS MUST BE AVAILABLE TO 
CORRECT PROBLEM SITES .- 

Closed hazardous waste disposal sites have caused 
serious environmental damage. In many cases it is difficult 
to take enforcement action because ownership may have been 
transferred or relinquished and legal liability and finan- 
cial responsibility may be difficult to establish. Thus, 
the costs of cleanup or remedial measures to abate the pol- 
lution have been passed on to the taxpayer. The following 
examples, although a result of improper disposal practices, 
illustrate the potential costs involved. 

Rocky Mountain Arsenal 

Disposal of industrial and military wastes east of 
Denver, Colorado, has contaminated an aquifer (an underground 
layer of earth in which water accumulates) of approximately 
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30 square miles. EPA reported the costs to perform a 
comprehensive study of the problem, excluding cleanup, could 
be as much as $78 million. 

St. Louis Park .-.- 

Disposal of coal tar residues from the manufacture of 
creosote used for wood treating has contaminated a major 
aquifer in this western suburb of Minneapolis, Minnesota. 
To date, EPA reported the costs have totaled about $1.3 
million in State and local funds and that State officials 
estimate the costs of remedial action to be between $20 and 
$200 million. 

Love Canal 

Disposal of chemical wastes has resulted in highly 
contaminated leachate entering basements of homes near a 
closed disposal site in Niagara Falls, New York. An EPA 
official said that the cost to relocate affected families, 
purchase homes, dig trenches to prevent the spread of 
leachate, and collect and treat the leachate is estimated 
at about $20 million and that the Federal and State govern- 
ments will provide this money. 

In enacting the Resource Conservation and Recovery Act 
of 1976, the Congress recognized that hazardous waste 
treatment, storage, and disposal facilities must be main- 
tained over the period in which they pose a threat to public 
health and the environment. RCRA requires such facilities 
to provide adequate evidence of financial responsibility, 
not only for the operation of the site but also to provide 
against any liability if waste escapes from the site. To 
implement this requirement, the EPA Administrator is 
charged with establishing standards "consistent with the 
degree and duration of risks associated with the treat- 
ment, storage, or disposal of specified hazardous waste". 

Initial EPA draft standards required facilities to have 
funds available for site closure and continued monitoring 
and routine maintenance of closed disposal sites, but they 
did not require similar assurances that funds would be 
available for cleanup or to correct site failures should 
they occur. The standards covered only claims arising from 
injury to persons or property from release or escape of 
hazardous wastes to the environment. 
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We discussed the exclusion of provisions for cleanup 
and remedial action in the draft standards with EPA 
officials on July 11, 1978, and were told that this aspect 
of financial responsibility was not included in the draft. 
However, EPA's Office of Solid Waste is considering such 
provisions and is in the process of developing standards to 
assure that funds will be available in the event a disposal 
site fails. 

The draft standards required the facility owner or 
operator to assure financial responsibility through private 
insurance companies or self-insurance. The minimum amount 
of coverage proposed by EPA for all treatment, storage, and 
disposal facilities was $5 million. For disposal facilities, 
financial responsibility was to be maintained for as long as 
40 years after site closure. We learned, however, that 
insurance for postclosure liability required by the draft 
regulations may not be available. 

Officials of the treatment and disposal facilities we 
visited told us that $5 million liability coverage for up to 
40 years after closure was not available from the insurance 
industry. Only one large disposal company we visited had 
such coverage and it was for less than $5 million. A 
company official told us that the premium for this coverage 
was expensive --about $57,000 a year. We were also told that 
the policy was flawed since it was a claims made policy 
(payment is made only if the cause of the problem occurred 
before site closure) and could be canceled by the insurer 
after giving a 30-day notice. 

In a December 29, 1977, letter commenting on a draft 
standard in which financial responsibility was to be 
maintained in perpetuity, the National Solid Waste Manage- 
ment Association said, in part, that 

"Private firms must have some means to project and 
manage the risks and costs of potential 1Iability 
flowing from hazardous waste management operations. 
Whereas liability under current legal doctrines is 
open-ended as to amount and time, traditional in- 
surancel bonding or other arrangements are not ade- 
quate. The public cannot assume that any company, 
surety or insurer will maintain in perpetuity the 
financial ability to cover this potential risk: nor 
can any private corporation reasonably be expected 
to create the needed new facilities if it must en- 
cumber its balance sheet with perpetual and infinite 
contingent liabilities for closed facilities.” 
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To provide the needed assurances, the Association 
recommended the creation of an industrywide, federally 
administered perpetual trust fund, funded by a surcharge on 
hazardous waste disposal. 

Officials of treatment and disposal facilities and 
representatives of national industry associations also 
generally favored a Federal trust fund to cover postclosure 
liability and any needed remedial work. Several believed 
this would not only provide assurance that unforeseen prob- 
lems would be corrected but, by basing the fee on volume or 
a percentage of disposal cost, would be more equitable for 
both large and small hazardous waste disposal facilities. 

On June 5, 1978, a national insurance association 
representative told us that the association is looking at 
the possibility of providing the long-term liability cover- 
age proposed by EPA. He said that the association could not 
take a position on whether the insurance is available and 
that before a decision could be made the association needed 
more information on hazardous waste and its disposal. 

On July 19, 1978, EPA hazardous waste officials 
discussed various financial responsibility options and 
tentatively selected a federally administered trust fund 
with the proviso that the aspects of financial responsi- 
bility --closure, postclosure monitoring liability during 
operation, and postclosure liability be examined in terms 
of lifetime and dollar amount limits to determine the 
optimum mix. As now envisioned by EPA hazardous waste 
officials, the fund would be administered by the Federal 
Government and financed from a surcharge levied on the 
amount of wastes disposed. The fund would be responsible 
for damage claims and remedial action up to a specified 
amount. 

In discussing this new approach, the background section 
in the draft regulation stated, in part: 

"Unfortunately most liability policies in effect 
only offer protection against sudden occurrences such 
as explosions, pipeline ruptures or abrupt failure 
of containment vessels. In general hazardous waste 
management facilities in the United States have in- 
surance protection against this type of occurrence. 
However, the critical insurance protection for lia- 
bility from hazardous waste disposal is non-sudden 
coverage. As a rule this coverage is not readily 
available. Also, it is estimated that even if such 
coverage should become available, the premiums 
would be prohibitively expensive. 
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"Due to the uncertainties associated with long term 
disposal of hazardous wastes and the unavailability 
of non-sudden liability coverage from the private 
sector, the EPA has considered seeking additional 
legislative authority to create a Federally adminis- 
tered fund * * *.'I 

Although EPA is not proposing regulations for 
postclosure financial responsibility until the necessary 
legislative authority is granted by the Congress, EPA 
officials told us the current thinking is that the sur- 
charge would be the same for each ton of waste regardless 
of the degree or duration of the risk associated with the 
specific waste. Thus, a short lived waste would be assessed 
the same amount as a waste which could pose a threat for 
centuries. 

CONCLUSIONS 

Although past disposal practices which have resulted in 
damages should be eliminated when the RCRA standards are 
implemented, the possibility exists that even some properly 
designed sites may release harmful wastes into the environ- 
ment. If this occurs, we believe that money should be 
available not only to pay claims resulting from disposal 
operations, but to clean up the resulting damages and to 
prevent further contamination. In the absence of private 
insurers to provide this coverage, we believe a Federal 
trust fund should be created by the Congress. 

Recent EPA actions indicate that EPA is considering 
seeking the legislative authority to develop a national 
trust fund supported by a surcharge on hazardous waste 
disposal which will cover all postclosure financial respon- 
sibility. This would include liability insurance as well as 
the costs of remedial action. The current approach to set- 
ting the surcharge, however, is to charge a fixed dollar 
amount for each ton of waste disposed. While this approach 
may be easy to apply, we believe it would be more equitable 
to develop a surcharge which reflects the degree and duration 
of risk associated with the specific waste involved as called 
for under section 3004 of RCRA. One approach which might be 
considered is to charge a set percentage of the disposal 
cost. 
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RECOMMENDATION 

We recommend that the Administrator, EPA, propose 
legislation to create a self-sustaining national trust fund, 
supported by fees assessed on the disposal of hazardous 
wastes, to cover all postclosure liability and any necessary 
remedial actions for RCRA permitted facilities to prevent 
continued contamination. In developing the fee schedule, an 
effort should be made to reflect the degree and duration of 
risk posed by specific wastes. 

AGENCY COMMENTS 

EPA intends to propose legislation to create a 
self-sustaining national trust fund to cover all postclosure 
liability and remedial actions at regulated disposal sites. 
The fund would be supported by fees assessed on the disposal 
of hazardous waste at regulated facilities. EPA does not 
intend that this fund be used to cover sites without dis- 
posal permits. Attempts to develop a fee schedule reflect- 
ing degree and duration of risk have not been successful, 
but EPA is examining alternatives to a simple, flat per ton 
fee for all wastes. 

(08718) 
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