COMPTROLLER GENERAL OF THE UNITED STATES

WASHING 'OMN 23

B-12231

The Chalrman,

itomic Energy Gommission.
My dear Ior, Lillenthsl:

Beference is mads to your lstter of December 23, 1947, requeste
m;mumwmmﬁmmﬂdhmwtoobject
to paymants under the payment provisions of & cost-reinbursesent
emntract, a draft of which was forsarced tusrewith, proposed to be
entered into by the Atomie 'nergy Commisslon with Associated Uni-
versities, iInc.

Itismt.od'inyunr letteruutitiapmpoud to enter into
the contrast for the operaiien of the Brookhaven ¥ational Laboratory,
& major atomic installation of the Atomic Chnergy Comvission now under

construction on Long Island, Yew York; that the said Assoclated
Universities, Inc., is an educational corporation organised under the
lams of the State of New York whose pastdscipating mnban ars nine
eastarn universities; that the contractor has PERE I operations of
the Mrockhavea Hational Laboratory wicer a letter contract froa the

Commiesion, pencing the execution of a8 definitive contract) that "Ths

Contract is to be administersd by thoe Coumissien through its Office of
New York Lirectod (perations”; and that Yan Area lManacer esplayed by

that Office is stationed at tho laboratory site in order to assure

R

Mequate protaction for the intarcsts of the Government,®

it o

i
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It is stated furtier that it is the intenticn of t hs parties
that the contract be a no-profit arrangement uncer whica the con=
tractor ti.lrl be reizbursed for all astual costs aud expenses,
direct or w, actually incurred in Jood faith, arising out
of, or connected witk, the work covered by the contract; and that
auring the negotiations for the contract the contractor assumed the
poaiﬂmtﬁatapr;ovilim for the payment of a fee by the Govern-
ment was necessary in order to previde adequate protectiom against
certain contingencies & sging under the comtract but that the cop=
‘tractor “~w is prepared to perform the required werk ou an actual
cost basls if it cen be assured by the Commission that this 0£0ice
i1l not object to payments provided under paragraph 3 of irticle
IV of the contract., Also, it is stated that the Comzission proposca
to uss a provision similar to the said parazraph 3 in certain other
no~profit ecantracts for research and df_tulopmant. work where reime
bursament on an actual cost basis appears advisabla.

The draft of cantract proposed to be entered into with Agssociated
iniversities, Inc., Mon an actual cost basis" contexplates that, in
the interest of accomplishing the purpeses of the Atomic Inmergy Act

e =

of 1946, spproved August 1, 1945, 60 Sta:: 755,;1‘31. coniractor shall
organise, operate, and maintain the Brookhaven Nationzl Laboratory

for conduet of studles, experimental investigations, and tests in
cartain fields of ecience durin; the term commencing on Jamary 1, 1947,
and contimuing until December 31, 1950, subject to =xtension for

furthar periads upor mutual agreement. It is indicated in the eignth
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%shareas" tlause of the proposed contract that the contract is
authorized by and will be executed under the WAtcmic iZnergy Act
of 1945Y and ixmcutive Jrder Eu:. 9816, dated Lecember 31, 1945,
in the interest of the common defense and security.

Section 3(a) of the said 2ct directs the Commission to exercise
its powcrs in such mammer as to insure the contdmued conduct of re-
search and development activities in the fields of scisnce specified
therein by private or public institutions or perscus and to assist
in the acquisition of an ever-expanding fund of thearetical and
practical kncwlsdge in such {islds. It is provided in said section
that the Commdaxinn 1s authordzed and directed to make arrargements
(including contracts, agreements, and loans) for the concuet of
research and development activitios relatiny to the fields of science

specified therein, and that—

"+ % # The Commizsion nmxy make such arrangements without regard
to the provisions of sectlon 3709 of the Hevised Statutes (U.S.C.,
titls L1, ssc. 5) upon certification by the Camission that such
action is cecessary in the intereat of the common defense and security,
or upon & showing that advertizing is not reaseaably practicable, and
BRY Lake and sdvance payaents under such arrangements, and may
make 3 for use in connsction therewith such of it3 equipment
and facllities as it may deem desirable. Such arrangements shall
coatain such provisions to protect healih, %o minimixze canger frem
explosion &nd othar hasards to life or property, and to require the
3 reporting and to permit the inspection of work pericrmed thersunder, as
the Commission may detormine; bol shall not contaln any provisions or
condltions which preveat the dissesination of scieutific or tecimical
information, except to the extent such dissemination is probilbdted by
law,"

Paragraphs 1 and 2 of the referrsd-io Article IV of the proposed

tontract would provids as followss

*l. The Comisaion agrees to reisburse the Cantractor for all
costs incurred by it in carrying oub this contract in “ccorcance with
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its terms. Such costs are to inolnde direct, indirect and overhead
costs and are to be determined in accordance with gemerally accepted
accounting principles applicable to operations of the type performed
ander the contract snd consistently spplied. The books of eccount
and supporting documents and records of the Contractor whicn relate to
the performance of ths work shall be avallable for examinsiion by the
Comgission t¢ the extent that it mey require in substantiation of
reportad cosis and revenues.

®2. In approving reirbursement of all costs and expsnses of the
sontractor under this contract, the Commission shall be governed iy
the previsions of Articls IX. This shall include, without limitation
(but without duplication of items relsbursed undser parazraph Jj of
*his Articls), the fallowing costs and expenwes: # # **
inere followa then subparagraphs (3) to (r) in shica are set farth
deseriptions, in more or less detail, of the wvarious items or actual
o penditures for which reimbursement would be made to the contractor
by the Commission.

Paragraph 3 of the ssid Articls IV of the proposed contract,
queisd in your lstter above, would provide as fallows:

"3, The Commissicn shall reimburse the Contractar at the rate
of O:e Hundred Seventy-five Thousand Dollars (§175,000.00) per anrum,
payatle monthly in equal installimants, for the followin:; costs and
3Xper ‘esi

&) Overhead computed in accordance with generally accepted
doccor ting princinlss conzistently soplieq, and

" b) AU costs and expenses, not otherwise reimtursed, which
l.- are actaially incurred by the Contractor in good faita ariadng oot of
11'5 or connucted with the work under this cantract.

EA S *E R

"An7 cost or expense actually incurred and claimed by the Cantract=
I or under paragraph 3(b), sbove, shall be reimburssd by the Government une
[ less the Cammission sball establish that such cost or sxpense resulted
i frem willful misconduct or bad faith on the part of some corporate
| officer o: officers of the Contractar or on the part of the iirector,
Asaistant Divector or [usiness apagsr of the laboratory, Ahy dispute

e
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as to mbetber such an item is reimbursables shall he determined
pursuant to Articls IXIII, Disputes, which determination shall be
Binding on the Contractor and the Govermmanti.

*AL such intervals as may be mutually agreed upon, but not less
often than once esch year, the Commisslon, in consultation with the
Contractar, shall review the amount of the overhead ccaputed under
puwiia),m,mdmemtofwmm Or expenses
coxputed under paregraph 3(b), above. Any excess in paymenis to thy
Contractor, for ths period under review, shall be applied by ths Cooa-
tractor in reduction of the cost of the work under this contract, or
if the Comission so directs, refunded praeptly $o “he Govermment.
Any deficit in payments to ths Conirscior, for the period under re-
view, shall bs paid pramptly to the Contracinr Wy the Govermaent.®

Il E T E SN,

It is undsrstood that nagotiations have been carfied on for

scas time in an effort to arrive at terms acceptable to both the

‘ contractor and the Commission, the object of the contractor being
* to make certain that it will come out whole on ths contract and that
| it will be protccted acaiust lsss in ths event of termination of the
centract in whole, or in part, by the Commission. Also, it is under-
MM&QMaeafhﬂMmm&ﬂPh}oflrﬁdeﬂinm
propossd contrect is to autlorizs the Commission to make payrents on

accoont, subjact to adjustment st later dates on the basis of the

actual ecost upon review by the Lommission.

Thile it sppears that the said paragrzph 3 would contemplate the
reisbursenent of expenditures which properly might be reimbursed under
other provisions of paragraphs 1 and 2 of drticls IV of the contract

the said paragraph 2 also would provide for reimbursement of the many

itens of cost set forth therein "withont duplicaiion of items reimburssd
undar paragraph 3 of this Article.” Consequently, the fact that lump-
sur paysenta would be provided for uncer parsgrach 3 is mot objection-

abls from a 1l=zal standpoint, gince Juch paymanis would be subject te
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adjustaants at later dates on an actual cost bazis.

'maeo;tmtmlﬂmuh‘pmidemkﬁnhvmt the
Governmeit will ecurrsntly reinmburse the contractor for expenditures
mede in accerdance with the provisions of the contract upen
certification to and verification by the Commission of the original
signed pay rolls for labor; the receipted ianvoices for materials, or
such other necessary documents a3 the Coxmiszeion may require., Also,
the contract would stipulsie in paragraph 1 of Article VII that the
cantrsctor agroes to keep rvcords and books of account, showing the
actual cost to it for all labor, materials, equipment, supplies, and
sarvices, and other expenditures of whatever pnature for which
reiabursameni or payment is authorized under the contract, and pars-
graph 2 of that Ariicle would provide that ths Commission shall at
all reasonsble iimes be afforded proper facililles for inspection of,
and have access to, all books, records, correspondence, instrustions,
plans, drawings, recelpts, vouchers, and other memoranda having
record valus, of the contractor which relate to the work perforned
under ths contract and that tha contractor shall pressrve, at Governe
zent expenss, such pipers after campletion nr termination of ths conw
tract, for a peried of 5 years, or in liesu nf such preservation of
records, the contractor may, ot any time, be requirea by the Corrission
to deliver thewm to it.

In admipistering a contract of the character heare involvec, it i3,

of course, a matter of adminisirative culy to ma¥e evary reasorabla
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effort to assure that the iters of cost reimbursable under one
provision will not alss be reimbursed under other provisions of
the contract and that there be furnished the best evidence avail-
able showing that the amounts for which reinburserent is claimed

actvally were expended by the coniractor and that such expenditures

. wars mads in connoction with the work covered by the contract.

Hence, it 1s assumed that ths determinations nads by the Commission

as 3 resull of the review of the anount of the overhead computed

under paregraph 3(a) and of the amount of any costs or expenses
computed under paragreph 3(i) of Article IV of the contract will be
made & satter of recoard and that a break-down of the items paking
up the cmmmis ultimately allowed under such paragraph will be
furnished this Offlce for conslderation in the asudit of the payments
thereundar,

dccordingly, and in view of the nature of the work involved,
the trosd powers zrantad by the "Atomic nargy dct of 19L6," and
xince the purpose and inteant of the propossd contract are to 1ixit
the aaounts to be reimbursed thsreunder to tne actual cost of the
centract work, without profit, this 0ffice will not be required to
object to otherwise proper paymenis under the contract. However,
it is to be understooc that the Coomission will require that ths

contractorts books and records will be kept in such nannar that

inspection thareof by representatives of this 9ffice nmay ba nada at
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any time, 1f such inspection is deemed necesaary ior the protection
of the interests of the United States.

despectiully,

e R, RS €A RGN

of the United States,






