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President,
United States Civil Service Comission.

Ny dear Mr, Mitchells
T have your letier of October 31, 1944, as followa:

*The dar lepartment has requested the concurrence of this Conmission
in a pro-osal designed to sxpedite the payment o¢f refund of retirement
deductions to certain separated employees,

*3pecifically, the Dspartment requests that the Commliassion,
oursuant to the provision of Section 601 of the Feonmy Act deted
Juns 30, 1932, as amended, evneur in suthorising the making of refunds
of retirement deduetions by ingtallations of the War Lepartment to
civilian employess ssparating therefrom under the conditions set

*1, This procedure to contimue for the duration of the present
emergency unless teminated prior thereto,

"2, The ¥ar _epariment shall pay refunds oaly %o the following:
*a, Imployses apoointed on July 1, 1943 or subsequent thereto.

*h, &nployess who are separeated on Janvary 1, 1945 or
subsequent thereto.

¥¢, Haployees who have bad no Covernment service other
than the pericd of employment in the sneeifio in-
stallation from which separated, daring which period
there bas besn no break in serviece and for which
service refund is being pald.

*d, ¥Where there is no indication at the installation from
which separated of indebtedness by the employee to the
Govermment.,

*A complete outline of the plan is discussed in latter of October
16, 1944, from the Secretary of iiar, copy of which is attached.

*The Commission, as the agency charged with the administration of
the retirement law, desires that all benefiis due employees thereunder
are awarded as promptly as possible.
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*Howsver, a similar proposal was made by the Navy Lepartament to
the Secretary of the Interior, when that lepartment was charged with
the adninistration of the retirement law. The then Camptroller GCensral
in his declsien of July 12, 1922, A. D. 6886, held that thers was no
lagal anthority for the procedure proposed. In this decision it was
stated:s 'A duty of this kind involves administration rather than
the rendering of a service and there is no authority to transfer
administrative duties,!

*In view of this deeision, the Commission is doubtful of its
authority to adopt the proposal of the War lLepartment should it con-
sidsr the nlan otherwise desirable,

®Your decision is requested as to whather the Commission may,
under ths terms of Seetion 601 of the Economy Aet of June 30, 1332,
authorise the War Department to make payment of refunds of retirement
deductions under the plan ocutlined in the Department's letter of
October 16, 1944, P /e

1
Section 601 of ths Economy Aet of June 30, 1932, 31 U.S5.C.
686, which was enacted as an amendment to ssction 7 of the act of
¥ay 21, 1920, 41 Stat, 613, as amended, provides in pertinent part:

"(a) Any exscutive department or independent establishment of
the GCovernpent, or any bureau or office thereof, if funds are awailsbls
therefor and if it is detemmined by the head of such exesutive de-
nartment, establisiment, bureau, or office to be in the interest of
the Covernment so to do, may place orders with any other such de-
pertment, establishzent, bureau, or office for materials, supplies,
squipment, work, or services, of any kind that such requisitioned
Federal agency may be in a position to supply or equipped to render,
and shall pay prowptly by check to such Federal agency as may be
requisitioned, upon iis written request, elthor in advance or upon
the furishing or nerformance thereof, all or part of the estimated
or astual cost thereof as determined by such department, establish-
ment, bareau, or office as may be requisitioned; but proper adjust-
ments on the tasis of the actual cost of the materials, supnlies, or
squirment fumiszhed, or work »r services perfomed, paid for in advancs,
shall be mads as may be agreed upon by the departments, establishments,
bureaus, or sffices concerneds Provided, That the War :epartment,

Navy lepartament, Treasury Department, Civil Aeronautics Adminmistra-
tion, and the Maritime Cormission may place orders, as provided herein,
for materials, suppliecs, squipment, work, or services, of any kind
that any requisitioned Federal agency may be in a position to supnly,
or to render or to obtain by contract: PFrovided further, That if such
work or services can be as conveniently or more cheaply performed

by private agencies such work shall be let by competitive bids to

such private agencies. Bills rendered, or requests for advance pay-
ments made, pursuant to any such order, shall not be subjeot to audlt
or cortification in advance of payment."

R
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It haa besn held repsatedly that said section does not autnorize
a dcparm_ant or ageney to trenafer administrative functione to another
deparitment or agency. 27 Comp. Tec.ws%; 8 Comn. Gen.vllé; 1 _:L;,.
4555 17 ;_gf 1054. The theory of such decisions is that there is
inharent in a grant of authority 40 a denartment or agency to perfom
a certain function, and to expend public funds in comnection therevith,
a responsibility whieh, having been reposed specifically in such ce-
partment or agency ty the Congress, may not be transferred exceot by
speci fic action of the Congress. The soundness of this prineiple
is without question; hence, it is necessary to consider whether under
the proposed procedurs for the refund of retirement deductions there
would be involved such a tra.nsfo'r of duti:s and reaponsibilities
conferred by law uoon the Civil Service Comnission as to render inapplice-
able the provisions of the said section 601,

Under the pronosed arrangement, as described by the Seeretary
of Ear in letter dated October 16, 1944, the Commission would advance
to the War Department from the Civil Service Hetirement and iisability
Fund sufficient funds to provide a suitable working fund-—the funds
80 advanced to be placed in a trust fund account in the Treasury
subject to disbursement by disbursing officers of the Ayny for
the sole vurpose of making the payments authoriged--and would replenish
euch working fund from time to time thereafier; the Commiseion would
audit all refund claims vald by the dar Jepartment to "satisfy itself
that the amounts claimed as cdisbursed for refunds are fully supported
by individual records of payment;" and if in the audit of any case
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the Comnission should datermine that a "substantial overpayment®

has been made, 1% would notify the Fiseal lirector, far leparisent,
Sueh procedure would apnly only to the classes of cases described
in your letter, it being estimated by the Secretary of war, however,
that daring the coming calendar ysar such cases would runmber betwean
400,000 amd 500,000,

Section 4 of the Civil Service Ketlrement det of May 22, 1920,
u'~mndnd, 5 U.S.C. {}’09, providess |

*Tor the purpose of acdmindstration, except as otherwise provided
herein, the Civil Service Commisaion is hereby authorized and directed
to perform, or cause to be performed, any and all acts and to make
such rules and regulations as may be necessary and proper for the
purpose of esarrying the provisions of thia chapter into full force
and effact.”

Of ocourse, it must be recognised at the outset that & certain
amount of cooperative effort fram the various departments and agencies
of ths Govermment 1s necessary to & proper a‘ministration of the
retirement law. Such matters as the actual making of deductions from
an suployes's salary rer m’tiromaﬁt purpose, the keening of employ-
rent records roﬂoetingA necessdry data, etc., are functions relating
to the administration of the retirement law which, by their very
nature, could not be performed by the Civil Service Commisgion withw=
outéu assistance and ocoparation of the ¥arious depariments and
agencies of the Governsent, Possibly it was with such faet in mind
that the Congress authorized the Commission either to perform or
"cause to be performed® any and all acts nacessary io omrry out the
purpog}gg{of' El’/ze? s:id Civil Service Fetirement Ast.

Seetion 12 of the said Fetirement Act provides that "nayment of

all annuities, refunds, and allowances granted hsreunder shall be

4
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made by checks drawn and issued by the disbursing clerk for the nay-
ment of pensions.® Such provision was cited in the deecision of July
12, 1922, A.L. 6786, referred to in your letter, and apparently
influenced the holding in that case. However, since by virtue of
section 4 of Executive Order No, 6166, ydatud June 10, 1933, establish~
ing the ecentral disbursing system, payments of retirement anmuities,
refunds, and allowances no longer are made by such "disbursing clerk
for the payment of pensions®, 1t would seem that this language in
said section 12 nead not now be considered a bar to an arrengemsnt
along the lines oroocosed,

ihe fact that the Commimsion would audit all cases of refunds
wade by the War Department must be considered as a retention of a
certain degree of supervision and control over the Mt}f,i 2 ,!3%9?'
Yoreover, the Commisaion still would be required under secti%n 1
of the said Retirement Act to "make & datailed compere:ive report
annually showing all receipts and disbursements on account of annuities,
refunds, and allomances * * # and it shall transmit to Congress the
reports and recommendations of the Board of Actuaries.” In other
words, though the assistance of the War [epartment would be utilized
in the aciaal vaking of refunds under the proposed arrangement, it
would seeam that the responsibility for the performance of the function
generally would remain in the Civil Service Commission.

Thers is 1o indication in your lstter as %0 the views of the
Commimsion conesrning the desirability of the proposed vlan from an
adeinistrative standpoint. A4And, of course, it is a necessary pre-

raquisite to any transaction or arrangement under section 601 of the
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Leonomy Act that it be determined by the head of the department or
agency placing the order for suppliss or services with another devart-
men: or agency that to do so would be in the ®intersst of the Govern-
-ont.™ In this connection, it 1s understood that the proposed

arrangement would impose no anvreciable additional burden or expense

on the War Tepartment and that no charge would be made to the Comnission
for the services {0 be rendsred by the Viar Uepartment in effecting

these paynents. 4lso, it is assumed that if, in the judgment of the
Cormmispion, the procedure as rroposed by the Secretary of ¥ar should

be revised or modified in any resveei{ in order more effectually o
accomplish the intended purnoses, such reviaion or modification will

be made, For example, it would seem necessary to clarify the proposal
to question In the audit of refunds only Vsubstantial overpaymentsg~
if not to require that ateps be taken to recover all overpayments.

. Accordingly, if it be determined by you to be in the interest of
the Covernment to effect refunds of retirement deductions in the

manney pronosed, this office will not be required to objact thereto,

it being understood that the arrangment would be adopted only as a
semporary exnedient daring the oresent emergency.
Fespeetfully,

(Signed) Lindeay C, Warres

Comptroller Cenersl




