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DIGEST

1. Protest that agency held unfair discussions with one vendor in competition among
Federal Supply Schedule vendors for issuance of single blanket purchase agreement is
sustained where agency asked only awardee to provide information about role of
affiliated company in performance of services.

2. Protest that agency misevaluated awardee’s quotation by attributing to awardee
corporate experience and past performance of affiliate, and by minimizing significance
of reported termination for cause of similar contract, is sustained where agency lacked
basis to conclude that affiliate’s resources would be used in performance of services or
that affiliate would be involved in performance, and failed to document reasonable basis
for agency’s evaluation of termination for cause.

DECISION

Language Select LLP, doing business as United Language Group, of Los Angeles,
California, protests the issuance of a Federal Supply Schedule (FSS) blanket purchase
agreement (BPA) to Cyracom International, Inc. (Cll), of Tucson, Arizona, under request
for quotations (RFQ) No. SSA-RFQ-17-1097, issued by the Social Security
Administration (SSA) for worldwide telephone interpreter services. Language Select
argues that the SSA misevaluated both firms’ quotations, held unequal discussions, and
made an unreasonable source selection decision.

We sustain the protest.



BACKGROUND

The RFQ, issued on March 13, 2017, to vendors holding FSS contracts under special
item No. 382-2 (interpretation services) of the General Services Administration
professional services schedule (also known as Schedule No. 00CORP), sought
quotations to perform telephone interpretation services in over 160 languages at per-
minute rates for a base year and 4 option years. RFQ at 6, 8-10. The RFQ directed
vendors to submit quotations providing information about their relevant corporate
experience, their past performance records, and pricing based on (or discounted from)
their FSS contracts. Id. at 58-63. The BPA would be issued to the vendor whose
quotation was evaluated as the best value under three factors: corporate experience
(the most important factor), past performance, and evaluated price. Id. at 63-65.

Under the corporate experience factor, vendors were to provide a “complete and full
description” of three contracts demonstrating the firm’s relevant experience; specifically,
experience similar in size, scope, and complexity to the RFQ requirement. 1d. at 59.
The RFQ explained that assessing the size of each vendor’s listed experience would
‘encompass various measures such as, but not limited to”: the number of offices
supported, the annual number of minutes of Spanish interpretation, the number of
minutes of other languages (i.e., non-Spanish) interpretation, and the contract values
annually and in total. Id. at 64. The scope assessment would consider whether the
“type of work performed [was] similar to the work requirements” in the RFQ statement of
work (SOW), while the complexity assessment would examine whether the vendor’s
experience demonstrated a “similar number and combination of tasks/activities involving
similar degrees of difficulty.” 1d. The RFQ also directed vendors to explain whether
each listed contract had been successfully completed, to discuss cost, schedule, and
technical performance, and to describe any significant performance difficulties the firm
had encountered and how those were resolved. Id. at 60. The corporate experience
submission would be evaluated on whether the firm had “proven experience to reduce
performance risk and ensure performance success” of the BPA. |d. at 64.

Under the past performance factor, vendors were to have the client from each corporate
experience reference submit a completed past performance questionnaire form to the
SSA. The SSA could also contact references if necessary, and could obtain past
performance information from other sources, including from government past
performance databases and about contracts not listed in the quotation. Id. at 61-62.
Past performance was to be evaluated “in part” by assessing the firm’s quality of
service, its timeliness of performance, its management of personnel, and its business
relations. |d. at 65.

With respect to price, the RFQ directed vendors to submit per-minute pricing for
Spanish interpretation services and for “all other languages” (other than Spanish) for the
base year and each option year. Id. at 8-9. The per-minute prices were to be multiplied
by annual estimates that increased from year to year, and which totaled 33 million
minutes for Spanish interpretation and 22 million minutes for other languages. Id. at 9.
The SSA'’s estimated annual orders under the BPA were ${DELETED] million to
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$[DELETED] million. Agency Report (AR), Tab 10, Summary of Award Memorandum,
at 16.

The SSA received quotations from four vendors, including Cll and the incumbent
vendor, Language Select. AR at 10. Approximately a month before the evaluation was
finalized, the contracting officer communicated by email with ClII to obtain an
explanation about its past performance references. Specifically, the SSA asked ClI to
“please clarify the relationship between Cyracom International, Inc. and [DELETED)],”
and noted that past performance references for Cll identified the contractor as
[DELETED]. AR, Tab 14, Email from Contracting Officer to Cll RFP Team, Apr. 13,
2017, at 1. Additionally, the contracting officer asked, “[w]ill [ DELETED] be performing
under this requirement?” Id. ClI's Director of Marketing responded by email, stating
that [DELETED] was a wholly-owned subsidiary of ClI, that “its services are provided
and managed by the parent company,” and that CII “uses its divisions [DELETED] and
‘CyraCom’ for marketing to different industries.” AR, Tab 14, Email from CII Director of
Marketing to Contracting Officer, Apr. 13, 2017, at 1.

A technical evaluation panel assessed each vendor’s quotation under the corporate
experience and past performance factors. In mid-May, the panel prepared a report
containing narrative comments and adjectival ratings under the corporate experience
factor (excellent, good, satisfactory, marginal, or unacceptable) and the past
performance factor (exceptional, very good, satisfactory, marginal, unsatisfactory, or
“not applicable” for a firm lacking a record of relevant past performance). AR, Tab 9,
Technical Evaluation Report, at 1.

Upon reviewing the Language Select quotation, the panel noted the firm’s experience
as the incumbent provider and the similar services that Language Select provided to
three private firms. While noting as strengths the similar size, scope, and complexity of
Language Select’s referenced experience, the panel noted two weaknesses arising
from the firm’s failure to specify the number of offices served for two private clients, and
because one of those two had an annual value of ${DELETED] million, making it
smaller than the SSA requirement. AR, Tab 9, Technical Evaluation Panel Report,

at 3-4. Having found multiple major strengths that more than offset the weaknesses,
and no significant weaknesses or deficiencies, the panel assigned a rating of good to
Language Select’s corporate experience. |d. at 4.

Under the past performance factor, the SSA retrieved information about Language
Select from the Federal Awardee Performance & Integrity Information System/Past
Performance Information Retrieval System database (FAPIIS/PPIRS). The panel also
reviewed past performance questionnaires from Language Select’s private clients and
reports from the SSA personnel familiar with the incumbent contract. The panel noted
as strengths the very good and excellent ratings of the firm’s performance by all
references regarding quality of services, timeliness, personnel management, and
business relations, including a reported high level of service on the incumbent contract.
Id. at 10-11. The evaluators identified one issue, which the panel described as a “minor
problem,” reported in FAPIIS/PPIRS, indicating that the Federal Emergency
Management Agency (FEMA) had issued a termination for cause to Language Select in
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April 2014 due to a negligent and improper disposal of personally-identifiable
information (PII). Id. at 12. The panel explained that the termination situation was
distinguishable because the SOW here did not require the vendor to handle PII. Id.
Considering multiple major strengths, and excellent ratings on the incumbent contract,
as well as the reported termination for cause, the panel assigned a rating of very good
to Language Select’s past performance. Id.

In evaluating CllI's quotation under the corporate experience factor, the evaluators
reviewed similar services provided to three private firms, and identified as strengths the
similarity of that work in both scope and complexity. Id. at 6-7. The panel also identified
as weaknesses the fact that all three references were smaller than the SSA’s
requirement, ranging in annual value from approximately $[DELETED] thousand to
$[DELETED] million. Id. at 7. Additionally, the panel noted that the number of
languages serviced was fewer than the SSA’s requirement, and that ClI failed to specify
the number of offices served for one of the contracts. Id. at 8. The panel summarized
the evaluation of CllI's corporate experience as showing multiple strengths and
weaknesses, most notably that all of the references were smaller than the SSA’s
requirement. Id. The panel deemed the strengths and weaknesses to be offsetting,
and noted no significant weaknesses or deficiencies. Id. On that basis, the panel
assigned a rating of satisfactory for Cll's corporate experience. Id.

Under the past performance factor, the panel found that Cll had identified prior
contracts demonstrating “extensive experience” at providing interpretation services--one
as subcontractor for a federal agency, one for a private firm, and one for a local
government agency. Id. at 14. However, the panel noted that each past performance
questionnaire identified the firm being rated as “{DELETED)],” rather than ci.’ Echoing
the April 13 communication from ClI, the panel stated that [DELETED] was a wholly-
owned subsidiary of Cll and that its services were “provided and managed by the parent
company.” Id. at 14. On that basis, the panel considered the questionnaires for
[DELETED] in evaluating ClI’s past performance.

Additionally, upon retrieving past performance information from FAPIIS/PPIRS for CII,
the agency located a report that ClI’s interpretation services contract with another
agency had been terminated for cause in January 2017. 1d. at 15. The report indicated
that the contract had required CII to submit employee security clearance packages
within 30 days of contract start on August 1, 2016, and that the agency had granted an
extension to November 11. Id. at 15-16. The agency issued a cure notice to Cll on
December 6, and then terminated the contract for cause on January 10, 2017. Id. at 16.
Along with the report was ClI’'s explanation that “contrary to prior communications” few

! The record shows that one questionnaire did not identify the firm being assessed by
name, and that the contracting officer then contacted the reference, who responded that
the questionnaire was for services provided by [DELETED]. AR, Tab 25, Emails
between Contracting Officer and Past Performance Reference, Apr. 13 & May 5, 2017,
at 1.
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of its staff had been eligible to transfer existing security clearances, and that the firm
had begun the electronic clearance application process for “all but 3 of 69” required
languages when the contract was terminated. Id. The panel stated that this explanation
did not suggest that Cll would be unable to perform the SSA’s BPA because the firm
had been “able to process and clear 95%” of the required languages prior to the
termination, so the panel deemed the report of the termination for cause a “minor
problem.” Id.

To determine a rating for ClI’s past performance, the panel considered the multiple
major strengths reported in the past performance questionnaires along with Cll's
termination for cause, which the panel deemed a minor problem. Id. The panel focused
on ClI’'s explanation in FAPIIS/PPIRS, and added a further observation that all of the
languages required by the SSA were listed in the firm’s FSS contract, which the panel
reasoned would make the risk of Cll being unable to obtain clearances for all of its
interpreters under the SSA BPA “minimal.” 1d. Accordingly, the panel rated CllI's past
performance very good. |d.

The contracting officer then prepared a summary of award that reviewed the course of
the procurement, reiterated the panel’s ratings and narrative justifications for the
corporate experience and past performance factors, and analyzed the evaluated prices
for each firm, including comparison to each other and to a government estimate (which
was significantly higher than the quoted prices). AR, Tab 10, Summary of Award
Memorandum, at 1-17. The adjectival ratings and prices were as follows:

Corporate Experience | Past Performance | Evaluated Price
Language Select Good Very Good $34.7 million
Offeror A Satisfactory Very Good $36.0 million
Cll Satisfactory Very Good $29.9 million
Offeror B Satisfactory Very Good $44.0 million
Id. at 16-17.

The contracting officer conducted a tradeoff between Language Select and Cll by
discussing the evaluation of Cll under the corporate experience factor. The contracting
officer stated that the most significant difference was the volume of calls handled by the
firms; Cll had not supported a number of calls comparable to the number supported by
Language Select or required by the SSA. Id. at 17. While the contracting officer found
that this difference presented a risk that Cll would be unable to perform the SSA’s
requirement, the contracting officer also noted that the largest of the firm’s corporate
experience contracts had a value around $[DELETED] million annually, which the
contracting officer assessed as a “significant volume” and thus “similar to SSA needs.”
Id. at 18. The contracting officer also noted that a second corporate experience
reference for Cll had involved a larger volume of work in one earlier year, valued at
$[DELETED] million, and services in “more than 200 languages.” Id.

The contracting officer then discussed the evaluations of both firms under the past
performance factor, noting that the records of both firms contained terminations for
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cause. With respect to the termination for cause of a Language Select contract by
FEMA in April 2014, the contracting officer stated that FEMA did not respond to an
inquiry by the SSA, and that Language Select had not provided a response using
FAPIIS/PPIRS. Contradicting the evaluation panel’s assessment, the contracting officer
determined that Language Select’s termination presented a “substantial risk to the
Government” because the SSA was not aware of the corrective action taken and
because negligence in handling Pl could signify negligence that could affect services
under the SSA’s BPA. Id. at 18.

For CII, the contracting officer noted the firm’s termination for cause in January 2017,
and quoted in full the firm’s response as posted in FAPIIS/PPIRS. Id. at 18-19. The
contracting officer reported that the SSA had attempted to learn from the agency
involved which three languages CIll had been unable to obtain clearances for its
interpreters, but had not received a response. Id. at 19. The contracting officer
reasoned that the circumstances posed a risk that Cll would similarly be unable to
obtain clearances for the SSA’s requirement. Even so, the contracting officer
discounted that conclusion, noting that Cll had described the issue as being caused by
a misunderstanding of the contract requirements, and explained that the clearance
requirements for the SSA’s BPA were clear. Additionally, the contracting officer stated
that CIl had been able to “process and clear” 95 percent of the required languages
before the termination. 1d. at 19. The contracting officer concluded that a similar
misunderstanding and delay under the SSA requirement should not be anticipated
because the SSA’s requirement was clear. Additionally, the contracting officer noted
that the incumbent would continue to provide services through September 27, and that
ClI’'s FSS contract listed all of the SSA’s required languages, which together would
make the risk of Cll being unable to process clearances for all interpreters for the SSA
minimal in the contracting officer’s view. 1d.

The contracting officer summarized the tradeoff judgment that ClI’'s quotation provided
an evaluated price difference of 13.65 percent that was deemed significant, and that the
associated risk was minimal when considered in the light of the firm’s past performance,
corporate experience, and ClI’s explanation for termination of its contract. 1d. at 20.
The contracting officer also reasoned that the price difference outweighed that minimal
risk, since both firms had high-quality experience and equal ratings for past
performance. He then selected CllI's quotation for issuance of the BPA. Language
Select received a brief explanation of the selection decision on August 14, and this
protest followed.

PROTEST

Language Select argues principally that the SSA misevaluated corporate experience
and past performance, held unequal discussions only with Cll, and made an
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unreasonable source selection decision.? As explained below, we conclude that the
record supports Language Select’s protest in these regards, and prejudicially affected
the decision to issue the BPA to Cll rather than Language Select, so we sustain the
protest.

Unequal Discussions

Language Select argues that the SSA improperly held discussions only with Cll in
asking it to explain its relationship to [DELETED] and whether [DELETED] would be
involved in performance of orders under the BPA. Comments & Supplemental Protest
at 5-7. Language Select points out that [DELETED] was not identified or discussed in
ClII’'s quotation, and argues that the first connection of [DELETED] to the BPA came
when the firm was invited to explain why all of its past performance references identified
[DELETED] as the firm being reviewed. |d. at 4. Accordingly, Language Select argues
that the evaluation record provided no basis for the SSA to credit CllI for experience or
past performance of a different company--even an affiliate--whose resources were not
expressly mentioned in the quotation and was not otherwise meaningfully involved in
performance. Id. at 5.

The SSA argues that its communication with Cll amounted to mere clarification, and
states that the agency had already determined that Cll and [DELETED] were effectively
the same before communicating with Cll. Supplemental AR at 6-8. In particular, the
SSA points to the fact that ClI's quotation was printed on stationery that depicted an
affiliation, and that information available online did also. Id. at 7. Thus, the SSA argues
that its communication with Cll was a permissible clarification that sought to confirm
what the agency maintains it had already independently ascertained from the quotation,
and therefore that the communication was permissible. Id. at 8-9.

The protest record contains a copy of ClI's quotation. On the second and subsequent
pages, there were a set of logos at the top of each page: first, a graphic of the
continental United States and the words “CYRACOM International, Inc.,” next to that the
words “and its two divisions,” under which were two smaller logos: “CYRACOM” and
‘IDELETED].” AR, Tab 12, CIl Quotation, vol. |, at 2. On the other hand, the quotation
cover page bears only a Cyracom logo, and identifies the FSS contract held by CII. Id.
at 1. There is no mention of [DELETED] elsewhere in the quotation, other than the fact,
as discussed above, that the SSA received past performance questionnaires identifying

2 Language Select also argues that the SSA should have rejected Cyracom’s quotation
because in the standard certification provision of Federal Acquisition Regulation (FAR)
§ 52.209-5, Cyracom failed to update its online representations and certifications, and
thus falsely certified that it had no contracts terminated for default within the previous

3 years. In our view, the certification at issue provides information for a contracting
agency to consider in making a responsibility determination. Our Office will not consider
a challenge to a contracting officer’s affirmative responsibility determination except in
circumstances not present here. 4 C.F.R. § 21.5(c).
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‘[DELETED]’ or “[DELETED]” as the firm whose performance was being assessed--but
none of the questionnaires mentioned CII.

As described above, in response to the April 13 communication from the contracting
officer, Cll informed the SSA that [DELETED] was a wholly-owned subsidiary and a
division, and stated that its services were “provided and managed by” Cll. AR, Tab 14,
Email from CII Director of Marketing to Contracting Officer, Apr. 13, 2017, at 1. During
the protest, the SSA identified the April 13 email as one of three “material
representations” that the contracting officer used in deciding to attribute the past
performance of [DELETED] to Cll. Supplemental AR at 7. The other two were the
quotation stationery (discussed above), and a statement in ClI’'s FSS contract that it
was the parent company of both CyraCom LLC and [DELETED] “with all operations
managed at the parent company level.” 1d.

Where an agency conducts exchanges with vendors in a FAR subpart 8.4 procurement,
those communications--like all other aspects of such a procurement--must be fair and
equitable. USGC, Inc., B-400184.2 et al., Dec. 24, 2008, 2009 CPD [ 9 at 3. Our
Office looks to the standards in FAR part 15, and the decisions interpreting that part, for
guidance in determining whether exchanges with vendors under a FAR subpart 8.4
procurement were fair and equitable. Id.

Where a communication with an offeror exceeds the scope of minor clarifications by, for
example, seeking to address a material omission, our Office will typically conclude that
the communication constituted discussions. Evergreen Helicopters of Alaska, Inc.,
B-409327.3, Apr. 14, 2014, 2014 CPD q 128 at 7 (agency initiated discussions by
asking offerors to submit performance data for aircraft offered in proposal). As relevant
here, where an agency observes apparent affiliation between companies but lacks
evidence establishing the nature of the relationship in the procurement at issue, the
potential for variations in the extent and nature of the relationship between two affiliated
companies means that it is not reasonable for that agency simply to infer that the
relationship will affect contract performance, or even to accept an offeror’s general
representation that the performance of an affiliated company--positive or negative--
should be attributed to that offeror. ST Aerospace Engines Pte. Ltd., B-275725,

Mar. 19, 1997, 97-1 CPD [ 161 at 5. Before the agency can properly attribute the past
performance of an affiliate to an offeror, it generally must have a factual basis showing
the planned relationship between the companies on the contract at issue. |d. Where,
as here, the record before the agency does not indicate the involvement of the affiliate
in performance of the contract, the agency cannot simply attribute the affiliate’s past
performance to the offeror. 1d. at 6 n.6 (agency improperly attributed past performance
of affiliate to offeror without supporting evidence, and was obliged to reopen discussions
to ascertain the nature of the affiliation between offeror and its affiliate on the contract at
issue, before determining whether to attribute the affiliate’s past performance to the
offeror).

The record shows that, in asking Cll to identify the role that [DELETED] would have in
providing services to the SSA under the BPA, the contracting officer provided an
opportunity for ClI to provide information essential to the determination of whether its

Page 8 B-415097, B-415097.2



affiliate would provide resources and meaningful involvement in the performance of this
BPA, and thus whether [DELETED]’s corporate experience and past performance could
be attributed to Cll. So the communication was not a simple clarification or
confirmation. As such, the inquiry to Cll would constitute discussions under FAR

part 15 and, in the context of a procurement under FAR subpart 8.4, by failing to afford
an equivalent opportunity to Language Select, the SSA fell short of the requirement to
treat all vendors fairly and equitably.

In reaching that conclusion, we recognize that a competition among FSS vendors for
the issuance of a BPA is governed by FAR subpart 8.4 rather than part 15, and is
therefore subject to more streamlined standards. Even so, when an agency employs a
technique from part 15, such as by allowing a vendor the opportunity to revise its
quotation or provide missing information, the agency must ensure that the competition is
fair, which necessitates that the agency provide other vendors discussions and a
meaningful opportunity to revise their quotations. As applied here, when the SSA
provided the opportunity to Cll to revise its quotation by explaining the role of
[DELETED] in ClI's performance, but failed to provide Language Select a fair
opportunity to respond to the agency’s concerns about its own past performance, the
result was unfair treatment. Accordingly we sustain the protest because the unequal
discussions produced an unfair competition for the FSS BPA.>

Evaluation of Cll Quotation

Language Select also challenges the SSA’s evaluation of ClI’s quotation as lacking a
reasonable basis, both because it lacked a basis to attribute [DELETED]'s experience
and past performance to Cll, and because the SSA allegedly minimized the significance
of only the experience and past performance record for Cll itself when the agency
determined that the termination for cause of CllI’'s contract was a minor issue.
Comments & Supplemental Protest at 2-5. Thus, apart from its challenge to the SSA’s
communications with Cll, Language Select argues that SSA misevaluated Cll by
improperly crediting the firm with performance of [DELETED], even though the record
both before and after the communication provided no basis to conclude that specific
resources of [DELETED] would be provided to ClII, or that [DELETED] would
meaningfully participate in providing services to the SSA, as it assumed. Supplemental
Comments at 4.

The SSA argues that its evaluation of Cll was reasonable because the stationery used
in the quotation described [DELETED] as one of two divisions under Cyracom. Further,

3 Language Select challenges the evaluation of its quotation as contradictory and based
on mistaken information (and the agency appears to concede that Language Select’'s
termination for cause was earlier than 2014). We need not address those challenges
because, as explained below, we recommend that the SSA conduct fair and equitable
discussions, request and evaluate revised quotations, and thus we view Language
Select’s challenge to the evaluation of the existing quotation as academic.
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the SSA states that ClI’'s FSS contract stated that Cyracom International, Inc. was “the
parent company of CyraCom, LLC and [DELETED] and with all operations managed at
the parent company level,” and that a website for [DELETED] likewise described the
firm as a “division of CyraCom.” Supplemental AR at 3-4. The agency also argues that
federal contracting databases indicated that [DELETED)] is a subsidiary of Cll. |d. at 4.

The fact of ownership of an affiliated company is not sufficient to show that the past
performance of one can be attributed to the other, as noted previously. See

ST Aerospace Engines Pte. Ltd., supra, at 5. The SSA argues that it is sufficient that an
affiliate “shares management with the offeror,” and that involvement in the contract
effort is not required for an agency to attribute experience and past performance.
Supplemental AR at 7 (citing IAP World Servs., Inc., EMCOR Gov't Servs., B-407917.2,
July 10, 2013, 2013 CPD {171 at 9). The SSA argues that our Office has approved
attribution of past performance or experience simply where “the parent company
manages the entire corporate family.” Id. We disagree. In IAP World Services, the
awardee there expressly claimed general access to resources of its affiliate, and our
Office sustained protests challenging the agency’s evaluation that then attributed the
affiliate’s performance record because mere presence of common management and
general claims of access to resources were insufficient. Cf. IAP World Servs., Inc.,
supra, at 10. Absent a factual basis to conclude that the awardee had a commitment of
resources from other separate corporate subsidiaries, we found the attribution of those
affiliates’ past performance and experience to the awardee to be improper, which led
our Office to sustain the protest. Id.

Here, the contemporaneous record shows that CllI’'s corporate experience and past
performance, which the technical evaluation panel relied on, were from three contracts
that the past performance questionnaires themselves stated had been performed by an
affiliate, [DELETED]. As noted above, the SSA asked ClI to explain whether
[DELETED] would be involved in performance of services for the SSA, and received an
answer that did not identify [DELETED]’s particular role or resources, but simply stated
that [DELETED] was a wholly-owned subsidiary and that its services were “provided
and managed by” Cll. AR, Tab 14, Email from CII Director of Marketing to Contracting
Officer, Apr. 13, 2017, at 1. Neither this statement nor the other evidence of corporate
connections identified by the SSA is sufficient to justify attributing the experience and
past performance of [DELETED] in the evaluation of Cll. Rather, the evaluation record
does not provide a basis to conclude that the resources of [DELETED] will be used in
performance or that [DELETED] will be meaningfully involved, so crediting
[DELETED]’s experience and past performance to Cll, as the SSA did, was
unreasonable.

Language Select also argues that the SSA’s evaluation of CllI's termination for cause as
a minor problem was unreasonable because it adopted wholesale CllI's explanation of
the matter as arising from miscommunication, without accounting for the contrary
information documented by the agency in issuing the termination. Protest at 14-17. In
particular, Language Select argues that the record shows that the SSA had retrieved
and reviewed the termination memorandum. The memorandum stated that CII had
agreed to provide cleared interpreters within a month of award, but that the failure to do
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so persisted through to the termination months later, which the contracting agency
reported Cll had blamed on an inability to recruit qualified interpreters in some
languages. Comments & Supplemental Protest at 8-10. Thus, Language Select
argues, the record does not support SSA’s wholesale acceptance of CllI’'s explanation
that the reason for the termination was miscommunication, nor that the risk of a similar
problem was minimal, allegedly because either the RFQ here was clearer than the
terminated contract, or the BPA differed from the contract because Cll was not required
to begin full performance immediately. Id. at 10. In response, the SSA argues that
Language Select has merely shown disagreement with the agency’s evaluation
judgment, rather than a basis to question the reasonableness of that judgment.
Supplemental AR at 11.

Our Office will examine an agency’s evaluation of an offeror’s past performance only to
ensure that it was reasonable and consistent with the stated evaluation criteria and
applicable statutes and regulations since determining the relative merit or relative
relevance of an offeror’s past performance is primarily a matter within the agency’s
discretion. TPMC-EnergySolutions Envtl. Servs., LLC, B-406183, Mar. 2, 2012,

2012 CPD q[ 135 at 11. In order for our Office to review an agency’s past performance
evaluation, however, the agency must adequately document the record to explain its
evaluation judgement. Deloitte Consulting, LLP, B-412125.2, B-412125.3,

Apr. 15, 2016, 2016 CPD q 119 at 15. Although limited documentation requirements
apply in a FAR subpart 8.4 procurement, an agency’s evaluation judgments must
nevertheless be documented in sufficient detail to show that they are reasonable.
Arrington Dixon & Assocs., Inc., B-409981, B-409981.2, Oct. 3, 2014, 2014 CPD q] 284
at 8.

The record does not adequately demonstrate the basis for the SSA’s judgment that
termination for cause of ClI’s contract represented a small risk. The record shows that
the termination occurred within several months of the SSA’s award decision at issue
here, that the SSA had documentation of the termination decision by the agency
involved, which stated that the contract specified that the firm had to provide interpreters
that had undergone a background investigation prior to beginning work, and that the
contract provided ClI time from the award on June 29 until August 1, 2016 to complete
that process. AR, Tab 20, Memorandum to File from Agency Contract Specialist,

Jan. 10, 2017, at 1. By October 28, the agency reported that Cll had not submitted the
clearance packages for all its interpreters, and had still failed to do so by a further
deadline. Id. The agency reported that packages still had not been submitted by CIl on
December 5, and that ClI pointed to “issues with recruiting interpreters to fulfill all
languages required within the Statement of Work,” in multiple telephone and email
communications, after which the agency issued a 10-day cure notice. Id. In response,
Cll requested a waiver of the requirement (which the agency refused) and ClIlI stated
that it still needed to recruit interpreters for some “languages of lesser diffusion.” 1d. On
January 10, 2017, the agency then terminated the contract for cause. Id. at 2.

In contrast to the specific events chronicled by the agency, the SSA’s evaluation does
not reasonably document a basis for the agency’s contrasting judgment to adopt ClI’s
rebuttal. ClI's response centers on alleged miscommunication and on ClI’s partial
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success in providing cleared interpreters (or submitting clearance packages) for

95 percent of the required languages when the termination was issued. The protest
record does not document a basis for the SSA’s conclusions that the clarity of the RFQ
here, and the schedule for Cll to obtain clearances and prepare for performance here,
were materially different than in the terminated contract. Thus, the record here does not
justify the SSA’s evaluation judgments regarding the insignificance of ClI’s termination
for cause, so this aspect of the evaluation is also unreasonable.

Taken together, the determination to credit Cll with the corporate experience and past
performance of its subsidiary, [DELETED], and the evaluation judgment that the
relatively recent termination for cause of a Cll contract for similar services provided only
a small risk to the SSA, are unreasonable conclusions on the record here. Accordingly,
we sustain Language Select’s challenges to the evaluation of Cll’'s experience and past
performance.

Best-Value Tradeoff

Finally, Language Select challenges the best value tradeoff rationale, arguing that the
contracting officer failed to follow the stated evaluation criteria which prioritized
corporate experience and past performance over price. Language Select argues that
the contracting officer instead made a tradeoff between an unreasonable assessment of
the risk of ClI’s quotation and the price difference. Comments & Supplemental Protest
at 17-19. In response, the SSA argues that the record supports the contracting officer's
judgment as a reasonable consideration of all of the criteria. The agency argues that
the contracting officer reasonably determined that the quotations of Language Select
and CIl were equal in most respects, and supported the source selection judgment that
the potential advantages of Language Select’s quotation were not worth its higher
evaluated price when compared to ClI's small risk and significantly lower price.
Supplemental AR at 14.

Where an acquisition conducted pursuant to FAR subpart 8.4 provides for award on a
best-value tradeoff basis, it is the function of the source selection authority to perform a
tradeoff between non-price evaluation factors and price, as provided in the RFQ, to
reach a reasonable decision whether a quotation’s non-price superiority is worth its
higher price. Harmonia Holdings Group, LLC, B-413464, B-413464.2, Nov. 4, 2016,
2017 CPD 62 at 4. For FAR subpart 8.4 acquisitions that require a statement of work,
such as this one, the record of the source selection must document the rationale for any
tradeoffs made in the selection. FAR § 8.405-2(f). This rationale, or source selection
decision documentation, must include sufficient detail to show that it is reasonable.
Harmonia Holdings Group, LLC, supra, at 4. As discussed above, the SSA treated
Language Select unfairly by providing discussions to Cll and not to Language Select,
and the record does not support the evaluation of ClI’'s quotation in any event. As such,
the contracting officer’s source selection judgment based on that unreasonable
evaluation and unfair treatment of vendors is itself unreasonable.
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RECOMMENDATION

We recommend that the SSA hold discussions fairly with all vendors that have a
reasonable chance to be selected for award of the BPA, including CIl and Language
Select, and request revised quotations. We recommend that the SSA then evaluate the
revised quotations reasonably and make a new source selection decision. If the new
source selection results in the selection of a vendor other than ClII, we recommend that
the SSA terminate the BPA issued to Cll, and issue a BPA to the successful vendor.
We also recommend that the SSA reimburse Language Select’s costs of filing and
pursuing the protest, including reasonable attorneys’ fees. 4 C.F.R. § 21.8(d)(1).
Language Select’s certified claim for costs, detailing the time spent and the costs
incurred, must be submitted to the agency within 60 days of receiving this decision.

4 C.F.R. § 21.8(f)(1).

The protest is sustained.

Susan A. Poling
General Counsel

Page 13 B-415097, B-415097.2



	Decision


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.7

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams true

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Preserve

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



