@ G A O Comptroller General

Accountablllty * Integrity * Reliability of the United States

Unlted States Government Accountability Office DOCUMENT FOR PUBLIC RELEASE
Washington, DC 20548

The decision issued on the date below was subject to
a GAO Protective Order. This redacted version has

been approved for public release.

Decision

Matter of: AttainX, Inc.; FreeAlliance.com, LLC
File: B-413104.5; B-413104.6

Date: November 10, 2016

Antonio R. Franco, Esq., Kathryn V. Flood, Esq., and Julia Di Vito, Esq.,
PilieroMazza PLLC, for AttainX, Inc.; Steven J. Koprince, Esq., Matthew T.
Schoonover, Esq., Matthew P. Moriarty, Esq., and Candace M. Shields, Esq.,
Koprince Law LLC, for FreeAlliance.com, LLC, the protesters.

Seeta Rebbapragada, Esq., and Erin V. Podolny, Esq., Department of Health and
Human Services, National Institutes of Health, for the agency.

Young H. Cho, Esq., and Christina Sklarew, Esq., Office of the General Counsel,
GAQO, participated in the preparation of the decision.

DIGEST

Protests challenging elimination from competition are denied where agency
reasonably found that the protesters failed to comply with the solicitation’s specific
instructions for providing verification of an adequate cost accounting system from a
third-party certified public accounting firm.

DECISION

AttainX, Inc., of Lynchburg, Virginia, and FreeAlliance.com, LLC, of Washington,
DC, protest the Department of Health and Human Services, National Institutes of
Health (NIH)'s exclusion of the protesters’ proposals from further consideration
under request for proposals (RFP) No. NIHJT2016015, for information technology
(IT) supplies and services. The protesters argue that the agency’s exclusion of their
proposals, based on failure to submit specific verification of an adequate cost
accounting system for all contractor team arrangement (CTA) members, amounted
to a non-responsibility determination that should have been referred to the Small
Business Administration (SBA) under SBA’s certificate of competency (COC)
procedures.

We deny the protests.



BACKGROUND

Pursuant to Section 5112(e) of the Clinger-Cohen Act of 1996, 40 U.S.C.

§ 11302(e), the Office of Management and Budget has designated NIH as an
executive agent for government-wide IT acquisitions. RFP at B-1." The RFP,
issued on March 14, 2016, contemplated the award of up to 35 additional indefinite-
delivery, indefinite-quantity (IDIQ) contracts for NIH’s existing Chief Information
Officer-Solutions and Partners small business (CIO-SP3 SB) government-wide
acquisition contract (GWAC), a 10-year IDIQ contract for IT solutions and services.
Id. The solicitation contemplated the issuance of fixed-price, time-and-material, or
cost-reimbursement task orders during the period of performance, which
corresponded with the current GWAC contracts, and will end in 2022. Id.

at B-6, F-1. The maximum order amount established for the contract was

$20 billion with a minimum guarantee of $250 per awardee. |d. at B-2.

2

The RFP contained detailed instructions regarding the submission of proposals. As
relevant here, the solicitation stated that offerors were allowed (but not required) to
form contractor team arrangements (CTAs), as defined under Federal Acquisition
Regulation (FAR) § 9.601, in order to propose on the GWAC. Id. at L-14. In this
regard, the solicitation stated that if the potential offeror forms a CTA and “wants all
members of the CTA to be considered for evaluation under the GWAC, the CTA
must be a CTA as defined under FAR § 9.601(1) . . . and include with its proposal
the information required under subpart (1) of this section, ‘Instructions regarding
FAR § 9.601(1) CTAs.” Id. The specific instructions provided by the solicitation
listed a number of items required to be submitted in the CTA document. See id. at
L-15 - L-17. Of relevance here is a requirement to submit “verification of an
adequate accounting system.” Id. at L-17.

The solicitation explained that because of the need for contractors to respond to
cost-reimbursement task orders, in order to be eligible for award under the GWAC,
offerors “must have verification . . . of an accounting system that has been audited
and determined adequate for determining costs applicable to this contract in
accordance with FAR 16.301-3(a)(1).” Id. The solicitation emphasized that, with
regard to offerors submitting a proposal in the form of a CTA, each member of the
CTA “must show evidence that it has verification of an adequate accounting system.
Failure to do so will result in an unacceptable rating.” Id.; see also id. at M-3.

' The solicitation was amended four times. All citations to the RFP are to the
conformed RFP provided by the agency.

2 The solicitation further provided that the government would establish “contractor
groups” (historically underutilized business zone (HUBZone), service-disabled
veteran-owned small business (SDVOSB), section 8(a), and small business), and
projected the number of anticipated awards for each group. See RFP at M-2, M-3.
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The solicitation advised that the agency would evaluate proposals in two phases.
Id. at M-1. Relevant to the protests here, the RFP stated that during

phase 1, the government would evaluate the proposals based on four “Go/No-Go”
requirements, one of which was the “verification of an adequate accounting
system.” Id. at M-1, M-3. Verification of an offeror’s (and all members of the CTA’S)
accounting system could be performed by the Defense Contract Audit Agency
(DCAA), the Defense Contract Management Agency (DCMA), any federal civilian
audit agency, or “a third-party [c]ertified [p]ublic [a]Jccounting (CPA) firm.” Id.

at L-17. The solicitation specifically advised that “[i]n the event the verification is
from a third-party CPA, the verification letter shall be on the letterhead of the third-
party CPA firm, and certified by a certified public accountant.” Id.

The agency received 552 proposals, among which were 70 HUBZone proposals,
including those from AttainX and FreeAlliance.com. AttainX Agency Report (AR),*
Contracting Officer Statement of Facts (COS) at 1; AttainX AR, Memorandum of
Law (MOL) at 4; FreeAlliance.com AR, MOL at 4. The agency evaluated the
protesters’ proposals under the HUBZone grouping. AttainX AR, MOL at 4;
FreeAlliance.com AR, MOL at 4.

Each of the protesters formed a FAR § 9.601(a) CTA with two other contractors. |d.
See also AttainX AR, Tab 6, AttainX Clarification; FreeAlliance.com AR, Tab 6,
FreeAlliance LLC Clarification. As relevant here, both protesters provided
documents for all three CTA members regarding the adequacy of their accounting
systems, which showed that two of the three team members for each offeror were
relying on verification from a third-party CPA firm. AttainX AR, MOL at 5;
FreeAlliance.com AR, MOL at 5; AttainX AR, Tab 7.B.1, Adequacy of the
Accounting System form ([DELETED]); AttainX AR, Tab 7.B.2 (same form for
[DELETED]); FreeAlliance.com AR, Tab 7.B.2; Tab 7.B.3 (same forms for
[DELETED] and [DELETED]). Both protesters submitted as their documentation a
form entitled “Adequacy of the Accounting System.” See id. As relevant here,
section 3 of this form was to be signed, dated, and completed by an auditor if a
DCAA audit had not been performed on the accounting system, but a third-party
accounting firm review was conducted and the accounting system was found
adequate for cost-type federal contracts. See, e.g., AttainX AR, Tab 7.B.1
Adequacy of the Accounting System form ([DELETED]).

The forms submitted by both protesters were signed, dated, and completed by an
auditor, partner, or CPA. See AttainX AR, Tab 7.B.1; Tab 7.B.2 (Adequacy of the

3 Our Office did not consolidate the protests during the development of the cases;
accordingly, the agency submitted separate reports for each protest. The separate
reports used an identical numbering scheme for the exhibits. Accordingly, our
citations to the agency report will refer to the respective agency report documents,
as necessary.
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Accounting System forms for [DELETED] and [DELETED]); FreeAlliance.com AR,
Tab 7.B.2; Tab 7.B.3 (same for [DELETED] and [DELETED]). However, the agency
found that these forms did not comply with the solicitation’s requirement to provide,
on letterhead of the third-party CPA firm, verification that the CTA members’
accounting systems had been audited and found adequate for determining costs
applicable to the contract in accordance with FAR § 16.301-3(a)(1). See AttainX
AR and FreeAlliance.com AR, Tab 8, Go/No-Go Assessment: Compliant Proposal
and Verification of Accounting System for Socioeconomic Group HUBZone

at 18, 38. As a result, the protesters’ proposals were found unacceptable and
therefore ineligible for further consideration for award. Id.; see also RFP at M-3,
M-4.

After being informed of their elimination from the competition on August 3, 2016,
AttainX and FreeAlliance.com filed these protests with our Office.

DISCUSSION

Both protesters essentially argue that the agency’s exclusion of their proposals
based on their failure to submit documentation verifying an adequate cost
accounting system for all CTA members amounted to a non-responsibility
determination that should have been referred to the SBA for a COC.* We
disagree.

We have long held that the evaluation of proposals is a matter within the discretion
of the procuring agency; we will question the agency’s evaluation only where the
record shows that the evaluation does not have a reasonable basis or is
inconsistent with the RFP. Hardiman Remediation Servs., Inc., B-402838,

Aug. 16, 2010, 2010 CPD [ 195 at 3.

Under the SBA’s COC program, agencies must refer to SBA a determination that a
small business is not responsible if that determination would preclude the small
business from receiving an award. 15 U.S.C. § 637(b)(7); 13 C.F.R. § 125.5; FAR
subpart 19.6. SBA’s regulations specifically require a contracting officer (CO) to
refer a small business concern to SBA for a COC determination when the CO has
refused to consider a small business concern for award of a contract or order “after
evaluating the concern’s offer on a non-comparative basis (e.g., pass/fail, go/no go,
or acceptable/unacceptable) under one or more responsibility-type evaluation
factors (such as experience of the company or key personnel or past performance).”
13 C.F.R. § 125.5(a)(2)(ii).

*In filing and pursuing these protests, AttainX and FreeAlliance.com have made
arguments that are in addition to, or variations of, those discussed below. We have
considered all of the protesters’ assertions and find no basis to sustain their
protests.
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On this record, we do not agree that the agency’s evaluation involved a
nonresponsibility determination requiring referral to SBA. While the protesters
argue that our Office has found that an agency’s rejection of a proposal due to
evaluated problems in the offeror’s accounting system is a matter of responsibility,
not technical acceptability, see PMO Partnership Joint Venture,

B-401973.3, B-401973.5, Jan. 14, 2010, 2010 CPD q[ 29 at 5, we find this argument
inapposite here. In this instance, the agency’s elimination of these two proposals
from further consideration was not based on any evaluated problems with the
accounting systems of the respective CTA members. See AttainX Protest at 10;
AttainX Comments at 5; FreeAlliance.com Protest at 8, FreeAlliance.com
Comments at 2. Rather, the record shows that NIH rated the proposals
unacceptable based on the fact that both protesters failed to submit the specific
documentation required by the solicitation, given their reliance on a

third-party CPA firm to verify their adequacy of accounting systems. In other words,
both protesters’ proposals were found unacceptable because they did not include
the expressly required verification “on the [letterhead] of the third-party CPA firm”
attesting to the fact that the CTA members’ accounting systems had been “audited
and determined adequate for determining costs applicable to [the] contract in
accordance with FAR § 16.301-3(a)(1).” See RFP at L-17. Clearly stated RFP
requirements are considered material to the needs of the government, and a
proposal that fails to conform to such material terms is unacceptable and may not
form the basis for award. TYBRIN Corp., B-298364.6, B-298364.7, Mar. 13, 2007,
2007 CPD q 51 at 5; National Shower Express, Inc.; Rickaby Fire Support,
B-293970, B-293970.2, July 15, 2004, 2004 CPD q] 140 at 4-5.

It is an offeror’s responsibility to submit a well-written proposal, with adequately
detailed information that clearly demonstrates compliance with the solicitation
requirements and allows a meaningful review by the procuring agency. See, e.q.,
International Med. Corps, B-403688, Dec. 6, 2010, 2010 CPD 292 at 7. An
offeror runs the risk that a procuring agency will evaluate its proposal unfavorably
where it fails to do so. Recon Optical, Inc., B-310436, B-310436.2, Dec. 27, 2007,
2008 CPD q] 10 at 6. Accordingly, we find no merit to the protesters’ arguments.

The protests are denied.

Susan A. Poling
General Counsel

Page 5 B-413104.5, B-413104.6



	Decision


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.7

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams true

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Preserve

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



