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DIGEST

Agency may properly eliminate revised proposal from the competitive range where
the agency reasonably determines that, due to the proposal’s high price, the
proposal has no reasonable chance of being selected for award.

DECISION

Avar Consulting, Inc., of Rockville, Maryland, protests the elimination of its proposal
from the competitive range under request for proposals (RFP) No. DTRT54-14-R-
00300, issued by the U.S. Department of Transportation for transportation data
analysis and information technology (IT) support services. Avar argues that the
agency failed to conduct its evaluation consistent with the solicitation’s stated criteria
and that DOT’s best-value analysis was improper.

We deny the protest.
BACKGROUND

The agency issued the RFP as a competitive 8(a) small business set-aside under
Federal Acquisition Regulation (FAR) Part 15, for support services to help maintain,
operate, enhance, and redesign the DOT’s Research and Innovative Technology
Administration’s (RITA) IT systems. The solicitation provided for the award of one or
more indefinite-delivery, indefinite-quantity fixed-price contracts for a base year with



four one-year options under which cost-reimbursable, time-and-materials, or
labor-hour task orders could be issued. RFP at 18, 77, 85. Offerors were informed
that awards would be made on a best-value basis, considering price and the
following four technical evaluation factors: technical approach, management
approach, past performance, and Section 508 compliance.” Id. at 168. The
non-price evaluation factors were equal in importance and, when combined, were
significantly more important than price. 1d.

With regard to past performance, the solicitation required offerors to identify three
contracts or subcontracts that the offeror is currently performing or has completed in
the past five years, that are valued in excess of $100,000, and that involve work
substantially similar to the proposed effort. Id. at 172. Offerors were to indicate how
the contracts and subcontracts are related to the proposed effort, and include a brief
description of the contract work and comparability to the proposed effort. Id.

With regard to price, the solicitation established that price would be evaluated by
adding the extended price totals for the base year and the option years. Id. at 173.
Offerors were required to demonstrate that their prices were fair and reasonable,
and that their prices were realistic. 1d. at 167.

The agency received sixteen proposals by the February 18, 2014 closing date. The
agency evaluated the proposals and established a competitive range of the five most
highly-rated offers, which included Avar and the two eventual awardees, Spatial
Front, Inc., and 22nd Century Technologies, Inc. Agency Report (AR), Tab 8,
Technical Evaluation, at 18; AR, Tab 15, Acquisition Summary, at 6. The agency
notified all offerors of its competitive range determination, and invited the offerors in
the competitive range to give oral presentations to address their technical and
management approaches, section 508 compliance, past performance, and pricing.
AR, Tab 11, Avar Discussion Letter, at 1. The DOT’s communication also identified,
specific to each offeror, areas of concern in which the agency requested further
explanation. Id. at 2-5. As relevant here, the agency’s letter advised Avar that its
“pricing was significantly higher than the Government’s Independent Estimate,” and
gave Avar the opportunity to revise its pricing prior to providing its oral presentation.
Id. at 5.

The agency conducted oral presentations with each of the five competitive range
offerors between the dates of July 14 and 16. After the presentations were
completed, the agency submitted additional questions to the offerors and requested

! Section 508 compliance requires federal agencies acquiring electronic and
information technology to ensure that federal employees and members of the public
with disabilities have access to, and use of, information and data that is comparable
to the access and use available to individuals without disabilities. RFP at 97.
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final proposals. With regard to Avar, the agency’s communication highlighted the
categories where Avar’s labor rates were higher than the government estimate and
again advised Avar that its revised overall price remained significantly higher than
the government estimate. AR, Tab 12, Follow-On Discussion Questions, at 1-2.
Avar was also informed that its final revised proposal was due by July 24, and that
the agency did not intend to obtain any further revisions. Id.

All five competitive range offerors submitted final revised proposals, which were
evaluated by the technical evaluation panel (TEP) as follows:

Spatial
Front

22nd
Century

Avar

Offeror A

Offeror B

AR, Tab 15, Acquisition Summary, at 7-8.2

Technical

Approach Satisfactory | Satisfactory | Very Good | Very Good | Satisfactory
Management

Approach Very Good | Satisfactory | Very Good | Very Good | Satisfactory
Past

Performance Excellent Satisfactory | Very Good | Very Good | Satisfactory
Overall

Tech. Rating Very Good | Satisfactory | Very Good | Very Good | Satisfactory
Price (Million) $43.9 $47.3 $57.3 $58.5 $87.2

With regard to price, the TEP reviewed the offerors’ final revised prices for
reasonableness by comparing them to the independent government estimate of
$47,016,700. Id.; AR, Tab 8, Technical Evaluation, at 21. The TEP concluded that
Avar’s price of $57.3 million was “not competitive” because it was “significantly
higher” than the government estimate. AR, Tab 15, Acquisition Summary, at 7.
Likewise, the agency concluded that Offeror A’'s and Offeror B’s prices were not
competitive due to their high pricing. 1d. at 7-8. The TEP recommended that the
contracting officer, who was the source selection authority, eliminate these three
firms from the competition due to their high pricing. 1d. at 22-23. The contracting
officer concurred. The DOT made award to Spatial Front and 22nd Century as the
best-value offerors on August 15.

2 The technical approach, management approach, and past performance factors
were assigned one of the following adjectival ratings: excellent, very good,

satisfactory, or poor. AR, Tab 6, Source Selection Plan, at 7-8. All offerors were
determined to be Section 508 compliant.
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On August 16, the agency notified Avar that its proposal had been removed from the
competitive range because its pricing was “significantly above” the government
estimate. Protest, Attach. 1, Notice of Elimination from Competitive Range, at 1.
The protester requested a debriefing, which it received on August 19. This protest
followed.

DISCUSSION

The gravamen of Avar’s protest is that the agency’s use of a second competitive
range decision after submission of final revised proposals--rather than the use of a
best-value tradeoff--deprived Avar of the right to have the technical merits of its
proposal weighed against its higher price. Thus, Avar argues that the agency failed
to properly evaluate proposals in accordance with the terms of the solicitation,
because it abandoned the solicitation’s evaluation scheme that non-price factors
were, when combined, significantly more important than price. The protester
additionally asserts that the agency converted the solicitation’s comparative award
scheme to a lowest-priced technically acceptable evaluation scheme.

The agency responds that it acted reasonably when it eliminated Avar’s proposal
from the competitive range due to its high price, after concluding that the proposal
did not have a reasonable chance of receiving an award. The agency also argues
that its best-value analysis was proper and that it did not make award on a
lowest-priced technically acceptable basis.

Contracting agencies are not required to retain in the competitive range proposals
that are not among the most highly rated or that the agency otherwise reasonably
concludes have no realistic prospect of being selected for award. Federal
Acquisition Regulation (FAR) § 15.306(c)(1); D&J Enters., Inc., B-310442, Dec. 13,
2007, 2008 CPD | 8 at 2. For the reasons set forth in detail below, we see nothing
improper about the decision to eliminate Avar from the competition using a second
competitive range decision.

Here, the record shows that the agency initially concluded that Avar’s proposal
should be included in the competitive range, even though its price was significantly
above the government estimate. During discussions, the agency advised Avar of its
high price and permitted Avar an opportunity to revise its price proposal prior to
conducting its oral presentation. After the conclusion of Avar’s oral presentation, the
agency submitted follow-up questions to Avar and requested its final proposal. In
this communication, the agency again informed Avar that its price remained
significantly higher than the agency’s estimate, and notified the protester that certain
of its labor rates were higher than the agency’s estimate.

The agency’s evaluation of Avar’s final revised proposal concluded that Avar should
be eliminated from the competition because its price was significantly higher than
the government estimate. In this regard, the record demonstrates that, while Avar’s
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proposal received a very good overall technical rating, its final price of $57.3 million
was approximately 20 percent higher than the government estimate. We see
nothing unreasonable about the agency’s decision to eliminate Avar from the
competitive range because it did not have a reasonable chance of being selected for
award. Communication Mfg. Co., B-215978, Nov. 5, 1984, 84-2 CPD | 497

(a proposal which was initially in the competitive range may be removed from further
consideration for award where the agency determines that the proposal does not
have a reasonable chance of being selected for award after the proposal is revised.)

While Avar asserts that it was improper for the agency to eliminate its proposal from
the competition because the RFP required the agency to weigh technical merit more
heavily than price, our Office has previously concluded that in determining the
competitive range, price is a proper factor to consider and may emerge as the
dominant factor, even where the solicitation criteria place greater weight on technical
factors than on price. See Motorola, Inc., B-247937, B-247937.2, Sept. 9, 1992,
92-2 CPD 9 334 at n.2; Systems Integrated, B-225055, Feb. 4, 1987, 87-1 CPD

§ 114 at 3-4; Jack Faucett Assocs., B-224414, Sept. 16, 1986, 86-2 CPD {] 310 at 2.
Thus, we find that the agency’s decision to eliminate Avar’s proposal from the
competitive range did not violate the solicitation’s evaluation scheme.

Next, Avar asserts that, rather than conduct a comparative assessment of the
relative strengths and weaknesses of the proposals as required by the RFP, the
agency improperly excluded all offerors from the competition whose prices were
above the government estimate, effectively using an evaluation scheme where
award would be made only to those firms that had submitted the lowest-priced,
technically acceptable offers.> Again, we disagree.

The record establishes that the agency found that the technical merit of Avar’s initial
proposal warranted its inclusion in the initial competitive range. Although Avar was
repeatedly advised during discussions that the agency viewed Avar’s price as higher
than the government estimate, Avar’s final revised price again remained significantly
higher than the government estimate. Although not styled as a tradeoff decision, the
agency expressly concluded that Avar did not have a reasonable chance of

® Avar’s initial protest also alleged bias on the part of the agency officials which
resulted in an improper best-value analysis. We need not consider this issue
because the protester has not provided convincing proof of its allegations.
Government officials are presumed to act in good faith, and a protester’s contention
that procurement officials are motivated by bias or bad faith must be supported by
convincing proof; our Office will not consider allegations based on mere inference,
supposition, or unsupported speculation. Career Innovations, LLC, B-404377 .4,
May 24, 2011, 2011 CPD § 111 at 7-8; Shinwha Elecs., B-290603 et al., Sept. 3,
2002, 2002 CPD | 154 at 5 n.6. Here, the protester has made no such showing.
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receiving an award when compared to the lower-priced proposals remaining in the
competitive range. AR, Tab 15, Acquisition Summary, at 8. Although Avar

disagrees with this judgment, it has not shown it to be unreasonable. See Sterling
Medical Assocs., Inc., B-406729, B-406729.2, Aug. 8, 2012, 2012 CPD [ 337 at 4.

Avar also raises other protest allegations, which we have fully considered but do not
address; we find that none provides a basis on which to sustain the protest.* For
example, the protester alleges that the agency should not have considered a
reference provided by one of the awardees, because the work was performed as a
subcontractor, and not as a prime contractor. Avar also argues that the agency
failed to reasonably evaluate negative past performance of another awardee. We
find that the agency’s past performance evaluation was reasonable and in
accordance with the solicitation’s criteria.

The evaluation of an offeror’s past performance is a matter within the discretion of
the contracting agency since the agency is responsible for defining its needs and the
best method for accommodating them, and we will not substitute our judgment for
reasonably based past performance ratings. See MFM Lamey Group, LLC,
B-402377, Mar. 25, 2010, 2010 CPD q 81 at 10. The evaluation of experience and
past performance, by its very nature, is subjective, and an offeror’s disagreement
with an agency’s evaluation judgments does not demonstrate that those judgments
are unreasonable. Glenn Def. Marine-Asia PTE, Ltd., B-402687.6, B-402687.7,

Oct. 13, 2011, 2012 CPD f3 at 7.

As discussed above, the solicitation permitted offerors to identify contracts which
they had performed as a subcontractor. RFP at 172. The record establishes that
the agency reasonably considered the portion of the work performed by each of the
offerors, including work performed as a subcontractor, in arriving at its overall past
performance rating. Additionally, the record shows that the agency properly
considered the other awardee’s negative past performance information and
concluded that the issues were resolved during discussions. The protester’s

* In its initial protest, Avar alleged that the agency could not have conducted a
proper analysis of the actual prices the agency will pay because the solicitation did
not include the opportunity for offerors to submit prices for any sample task orders.
To the extent that the protester attempts to challenge the solicitation’s price
evaluation scheme, its protest is untimely. Our Bid Protest Regulations require
challenges to alleged apparent solicitation improprieties to be filed prior to bid
opening. 4 C.F.R. § 21.2(a)(1) (2014).
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disagreement with the agency’s evaluation does not demonstrate that the DOT’s
evaluation was improper.

The protest is denied.

Susan A. Poling
General Counsel

Page 7 B-410308




<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Sheetfed Uncoated v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CompatibilityLevel 1.7

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams true

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Preserve

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 220

  /ColorImageMinResolutionPolicy /Warning

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 220

  /GrayImageMinResolutionPolicy /Warning

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 900

  /MonoImageMinResolutionPolicy /Warning

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<





    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>







    /HUN <>

    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)

    /JPN <>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>





    /SKY <>



    /SUO <>

    /SVE <>

    /TUR <>



    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



