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DIGEST 

 
Agency’s determination not to attribute affiliated entities’ experience and past 
performance to protester for evaluation purposes was unobjectionable where it 
reasonably concluded that protester’s proposals neither adequately established that 
incorporation of affiliated entities into protester was complete or substantially 
complete--as represented by protester--nor otherwise demonstrated that affiliated 
entities would be meaningfully involved in contract performance. 
DECISION 

 
Bilfinger Berger Government Services GmbH (BBGS), of Mainz, Germany, protests 
the award of contracts to SKE International, Inc., of Warwick, New York, under U.S. 
Army Corps of Engineers requests for proposals (RFP) Nos. W912GB-10-R-0005 
(Hohenfels) and W912GB-10-R-0024 (Schweinfurt).  BBGS asserts that the Corps 
unreasonably failed to consider experience and past performance information 
included in its proposals.   
 
We deny the protests. 
 
 
 
 
 



BACKGROUND 
 
The RFPs, issued in January 2010, provided for award of indefinite-delivery, 
indefinite-quantity contracts for services including construction, building renovation, 
repair/replacement of major building systems, maintenance and repair of facilities, 
landscaping, and environmental work.  Agency Report (AR) at 2; AR, Tab 7b, 
Hohenfels RFP; AR, Tab 8c, Schweinfurt RFP.  The primary areas of work are the 
Army Garrisons in Hohenfels and Schweinfurt, Germany.  Proposals were to be 
evaluated for “best value” based on four factors:  experience, past performance, 
management approach, and price.  AR at 11; Hohenfels RFP at 000139-144; 
Schweinfurt RFP at 000236-240.  Experience was more important than past 
performance, which was more important than management approach, and the 
technical factors combined were significantly more important than price.  Id. With 
regard to experience and past performance, offerors were to identify in their 
proposals no more than 10 prior projects that best represented their experience 
performing the work required under the RFP.  Hohenfels RFP at 000134; Schweinfurt 
RFP at 0000231.  Offerors also were to provide a past performance reference 
questionnaire to a point of contact for each project listed.  Hohenfels RFP 
at 000135-136; Schweinfurt RFP at 000231-000232. 
 
Five proposals were received in response to the Hohenfels RFP and four in response 
to the Schweinfurt RFP.  AR, Tab 1, Contracting Officer’s (CO) Statement, Hohenfels, 
at 9; AR, Tab 2, CO’s Statement, Schweinfurt, at 9.  BBGS and SKE submitted 
proposals under both RFPs.  AR at 6. 
 
BBGS is a new entity established by Bilfinger Berger AG (Bilfinger), a global holding 
company with numerous subsidiaries and affiliates that provide construction and 
services worldwide.  AR at 2; Protests at 5-6, 8.  As a newly-formed entity, BBGS 
itself has never performed a U.S. government contract.  Three of Bilfinger’s affiliates, 
Bilfinger Berger Hochbau GmbH (BBH), HSG-Zander GmbH (HSG), and Bilfinger 
Berger AG Sede Secondaria Italiana (BBSSI) have previously performed contracts 
for U.S. agencies in Europe.  Id.  BBGS’s proposals included experience and past 
performance information consisting wholly of contracts performed by BBH and 
HSG.  Id.; AR, exh. 9, BBGS Hohenfels Proposal, at 000302-365; AR exh. 10, BBGS 
Schweinfurt Proposal, at 000418-483.  The proposals also included the following 
statement: 
 

BBGS will absorb (take over) all existing U.S. Government contracts of 
[BBH, HSG, and BBSSI] and any other Bilfinger Berger AG U.S. 
Government work in Europe.  Therefore, BBGS has absorbed the 
experience and past performances of these companies, which will be 
referred to as BBGS experience throughout this proposal.  This 
absorption of the contracts, experience and past performance is part of  
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a written agreement with the U.S. Government.  BBGS will execute all 
future U.S. Government work with a focus on quality, safety, customer 
service and ethics based business practices.  The resources, personnel 
and equipment used to execute our ten (10) past performance projects  
are presently or will shortly become resources of BBGS.  These 
experience[d] and capable personnel will be used to execute the … 
contract. 
 

BBGS Hohenfels Proposal at 000304; BBGS Schweinfurt Proposal at 000420. 
 
The “written agreement” referenced in the above excerpt from BBGS’s proposals is 
an administrative agreement that was negotiated among the Departments of the 
Army and Air Force and certain Bilfinger entities, but the record shows that the 
agreement was never executed by the Bilfinger entities and the agencies.  Protests 
at 8-9; AR at 2-9; AR, Tab 6b, Administrative Agreement.  In general, the draft 
agreement details debarment proceedings brought against certain Bilfinger entities, 
and Bilfinger’s efforts to remediate the issues that led to those proceedings.  Id.  As 
part of that remediation, Bilfinger represented that it would form BBGS as the entity 
that would be responsible for performing Bilfinger’s future U.S. government 
contracts for work in Europe.  Administrative Agreement at 000038.  The draft 
agreement further provided that all U.S. government contract work currently being 
performed by BBH, HSG, and BBSSI would be transferred to BBGS.  Id. at 000052.  
Several Army personnel, including the contracting officer, were involved in or aware 
of the negotiations leading to the draft agreement.  Protests at 8-9; AR at 2-8. 
 
Proposals were evaluated by a technical evaluation board (TEB).  CO’s Statement, 
Hohenfels, at 9-11; CO’s Statement, Schweinfurt, at 9-11.  The Hohenfels and 
Schweinfurt evaluations were substantially similar.  Both TEBs rated BBGS 
acceptable (on a scale of excellent, good, acceptable, marginal, or unsatisfactory) for 
experience, good (on a scale of excellent, good, acceptable, marginal, poor, or 
neutral) for past performance, and good for management approach.  AR, Tab 11, 
Hohenfels TEB Report, at 543; AR Tab 12, Schweinfurt TEB Report, at 561.  With 
regard to experience, the Hohenfels TEB expressed concern that “BBGS states in the 
proposal that it will absorb all existing Government work of the other B&B entities 
(page 73) but not when.”  Hohenfels TEB Report at 544 (emphasis in original).  The 
TEB also noted that BBGS was a “new ‘entity’ with an unproven experience record,” 
and that it was “unclear” whether BBGS could take credit for experience of other 
Bilfinger contractors.  Id.  The TEB expressed similar concerns with regard to 
BBGS’s past performance.  Id. at 000545-546.  The Schweinfurt TEB made similar 
comments regarding the uncertainty of BBGS’s relationship with the other Bilfinger 
entities.  Schweinfurt TEB Report at 562-563. 
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The contracting officer (CO) was the source selection authority for both 
acquisitions.  CO’s Statement, Hohenfels, at 11; CO’s Statement, Schweinfurt, at 11.  
In both acquisitions, the CO rejected the acceptable rating for experience assigned 
BBGS by the TEB and instead rated the proposal unsatisfactory.  AR, Tab 13, 
Hohenfels Source Selection Decision Document (SSDD), at 000575; AR, Tab 14,  
Schweinfurt SSDD, at 000589.  The CO noted, in this regard, that BBGS “did not 
provide a signed agreement nor have they initiated actions to absorb (novate) the 
contracts of the [other Bilfinger affiliated] firms as they state.”  Id.  The CO 
concluded that, “Since there were no signed agreements provided with the proposal, 
none of the experience should have been evaluated for this offeror resulting in 
deficiencies for this factor, and an overall high level of risk commensurate with an 
unsatisfactory rating.”  Id.  The CO also rejected the good rating the TEBs assigned 
BBGS for past performance, and instead rated the proposals neutral.  Id.  The CO 
found that the “fact that each of these firms were able to successfully execute the 
contracts independently is not necessarily indicative of the new firm’s (BBGS) ability 
to manage the new pieces and successfully execute the work required under this 
contract,” and that “BBGS has not performed any contracts.”  Id.  
 
BBGS’s was the lowest-priced proposal but, based largely on its unacceptable 
experience rating and neutral past performance rating, the CO found that BBGS’s 
proposal did not represent the best value.  Hohenfels SSDD at 000585-586; 
Schweinfurt SSDD at 596-598.  In comparing BBGS’s and SKE’s proposals, the CO 
stated as follows:   
 

Thus the primary question is whether BBGS’s price proposal merits the 
risk associated with their non-price proposal.  As the SSA, I find that it 
does not.  The high to very high risk associated with BBGS’s 
experience combined with the unknown performance risk identified 
with a company with no performance record is not justified relative to 
the superior ratings of SKE with non-cost factors being significantly 
more important than price.  

Hohenfels SSDD at 000585; Schweinfurt SSDD at 000597. 
 
DISCUSSION 
 
BBGS asserts that the agency unreasonably disregarded the experience and past 
performance of the other Bilfinger entities.  Protests at 10-11.  BBGS asserts that, 
based on the agency’s course of dealing with BBGS and the other Bilfinger entities, 
especially the negotiations with regard to the administrative agreement, agency 
personnel had “substantial and personal knowledge” of BBGS’s plan to “effectively 
take over as the Bilfinger government contracting entity,” and that it was “wholly 
unreasonable to act as if it was unaware of BBGS’s status and role.”  Id. at 11.  The  
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protester asserts that this failure on the part of the agency resulted in a flawed 
experience/past performance evaluation and best value determination.  Id. at 11-12. 
 
An agency properly may consider the experience or past performance of an offeror’s 
parent or affiliated companies where the firm’s proposal demonstrates that the  
resources of the parent or affiliated company will affect the performance of the  
offeror.  See Perini/Jones, Joint Venture, B-285906, Nov. 1, 2000, 2002 CPD ¶ 68 at 4;  
see also Federal Acquisition Regulation (FAR) § 15.305(a)(2)(iii).1  Under this 
standard, the relevant consideration is whether the resources of the parent or 
affiliated company--its workforce, management, facilities or other resources--will be 
relied upon for contract performance, such that the parent or affiliate will have 
meaningful involvement in contract performance.  Bering Straits Tech. Servs., LLC, 
B-401560.3, B-401560.4, Oct. 7, 2009, 2009 CPD ¶ 201 at 3 (agency reasonably found 
that proposal did not demonstrate meaningful involvement); Health Net Fed. Servs., 
LLC, B-401652.3, B-401652.5, Nov. 4, 2009, 2009 CPD ¶ 220 (record did not establish 
meaningful involvement). 
 
The evaluation was reasonable.  As discussed, the basis for BBGS’s reliance on the 
experience/past performance of BBH and HSG was the administrative agreement 
referenced in the firm’s proposal, under which those other entities would be 
incorporated into BBGS and BBGS would become responsible for performance of 
their contracts, as well as future Bilfinger contracts with the U.S. government.  As 
noted, however, that agreement had not been signed at the time of the evaluation, 
and the agency reports that it “had not received any information to indicate that 
BBH, HSG, and BBSSI had been consumed or absorbed by BBGS at the time BBGS 
submitted their proposal” and that it “had no reason to believe that BBH, HSG, and 
BBSSI were not still separate legal corporate entities that continued to engage in 
U.S. Government contracting.”  AR at 8.  Indeed, the agency points out that BBSSI 
recently had submitted proposals in its own name on certain Europe District 
solicitations, and had been awarded a contract.  Id. at 8-9.2  The agency further 
asserts that, even as of the time of award, it had received neither any agreements  
 
 

                                                 
1 Since the RFPs did not specifically provide for consideration of experience/past 
performance of entities such as those relied upon by BBGS, the Corps was 
permitted, but not required, to consider BBGS’s proposal information in the 
evaluation.  However, it is apparent that the Corps intended to consider such 
experience/past performance to the extent that a proposal established that the 
related entity would have meaningful involvement in performance of the contract.  
2 In addition, in the Schweinfurt SSDD, the contracting officer indicated that he had 
information that BBH and HSG had recently competed separately and against each 
other.  Schweinfurt SSDD at 000589. 
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assigning current government contracts from BBH, HSG, and BBSSI to BBGS, nor  
any documentation that BBGS had acquired BBH, HSG, or BBSSI’s assets or  
personnel.  Id.  As discussed, absent evidence that the other Bilfinger entities had 
been or soon would be incorporated into BBGS, or that those entities’ resources  
otherwise would be available for performance of the contract, the CO determined
that there was an insufficient basis to attribute the entities’ experience/past 
performance to BBGS.  We find nothing unreasonable in this determination. 
 
The protester claims that it “explicitly referenced in its proposal that the resources 
and personnel who performed its proposed projects would be performing on any 
resultant contract,” Protests at 11, and asserts that the Army unreasonably ignored 
these affirmative statements in declining to attribute the other entities’ 
experience/past performance to BBGS.  Comments at 9-10.  BBGS’s proposals, 
however, are tentative, provisional, and indefinite with regard to “absorption” of the 
Bilfinger entities into BBGS, and the agency maintains that “BBGS did not submit 
anything as part of their proposals to indicate why it should be credited with the 
experience and past performance of two legally separate entities.”  AR at 14 
(emphasis in original).  We have reviewed the proposals and agree with the agency 
that, aside from BBGS’s representations regarding the incorporation of the entities 
into BBGS, the proposals nowhere demonstrated that the resources of the other 
entities would be available to BBGS in performing the contract.  Absent such 
information, the contracting officer reasonably concluded that the other entities’ 
experience/past performance information was not attributable to BBGS.3 
 
The protester cites prior decisions in which we have recognized that, in certain 
limited circumstances, an agency evaluating an offeror’s proposal has an obligation 
to consider past performance information outside the proposal when it is “too close 
at hand” to require offerors to shoulder the inequities that would spring from failure 
to consider the information.  See, e.g., Keystone Sealift Servs, Inc., B-401526.3, 
Apr. 13, 2010, 2010 CPD ¶ 95; Protests at 10-11; Comments at 10-11.  However, the 
question here is not whether the agency was required to consider information  
 
 
 
 
 
 
 
 
                                                 
3 The protester has provided a declaration by the Chief Executive Officer of BBGS 
regarding BBGS’s absorption of the resources of BBH and HSG.  Comments, 
attach. A, at 3-4.  However, such explanatory or supplemental information provided 
in protest submissions cannot cure an inadequately written proposal.  See, e.g., 
HealthStar VA, PLLC, B-299737, June 22, 2007, 2007 CPD ¶ 114. 
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outside of the proposal, but whether the CO’s judgment based on that information 
was reasonable; again, we have found that the CO’s judgment was reasonable. 4 
 
The protests are denied. 
 
Lynn H. Gibson 
Acting General Counsel 
 

 
4 In its original protests, BBGS asserted that the contracting officer’s evaluation of its 
experience and past performance constituted a de facto debarment.  Protests 
at 12-13.  The agency addressed this issue in its report, AR at 20-23, and the protester 
did not rebut the agency’s arguments in its comments.  Consequently, we consider 
this protest ground to be abandoned.  CM Mfg., Inc., B-293370, Mar. 2, 2004, 
2004 CPD ¶ 69 at 3.  Further, in its comments, BBGS asserts that the contracting 
officer should have sought clarification regarding the issue of BBGS’s experience 
and past performance information.  Comments at 13, n.5.  This allegation is plainly 
untimely, since it was not raised within 10 days after the protester knew or should 
have known the information on which the argument is based.  See Bid Protest 
Regulations, 4 C.F.R. § 21.2(a)(2) (2010). 
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DIGEST


Agency’s determination not to attribute affiliated entities’ experience and past performance to protester for evaluation purposes was unobjectionable where it reasonably concluded that protester’s proposals neither adequately established that incorporation of affiliated entities into protester was complete or substantially complete--as represented by protester--nor otherwise demonstrated that affiliated entities would be meaningfully involved in contract performance.


DECISION


Bilfinger Berger Government Services GmbH (BBGS), of Mainz, Germany, protests the award of contracts to SKE International, Inc., of Warwick, New York, under U.S. Army Corps of Engineers requests for proposals (RFP) Nos. W912GB-10-R-0005 (Hohenfels) and W912GB-10-R-0024 (Schweinfurt).  BBGS asserts that the Corps unreasonably failed to consider experience and past performance information included in its proposals.  


We deny the protests.


BACKGROUND


The RFPs, issued in January 2010, provided for award of indefinite-delivery, indefinite-quantity contracts for services including construction, building renovation, repair/replacement of major building systems, maintenance and repair of facilities, landscaping, and environmental work.  Agency Report (AR) at 2; AR, Tab 7b, Hohenfels RFP; AR, Tab 8c, Schweinfurt RFP.  The primary areas of work are the Army Garrisons in Hohenfels and Schweinfurt, Germany.  Proposals were to be evaluated for “best value” based on four factors:  experience, past performance, management approach, and price.  AR at 11; Hohenfels RFP at 000139-144; Schweinfurt RFP at 000236-240.  Experience was more important than past performance, which was more important than management approach, and the technical factors combined were significantly more important than price.  Id. With regard to experience and past performance, offerors were to identify in their proposals no more than 10 prior projects that best represented their experience performing the work required under the RFP.  Hohenfels RFP at 000134; Schweinfurt RFP at 0000231.  Offerors also were to provide a past performance reference questionnaire to a point of contact for each project listed.  Hohenfels RFP at 000135‑136; Schweinfurt RFP at 000231-000232.


Five proposals were received in response to the Hohenfels RFP and four in response to the Schweinfurt RFP.  AR, Tab 1, Contracting Officer’s (CO) Statement, Hohenfels, at 9; AR, Tab 2, CO’s Statement, Schweinfurt, at 9.  BBGS and SKE submitted proposals under both RFPs.  AR at 6.


BBGS is a new entity established by Bilfinger Berger AG (Bilfinger), a global holding company with numerous subsidiaries and affiliates that provide construction and services worldwide.  AR at 2; Protests at 5-6, 8.  As a newly-formed entity, BBGS itself has never performed a U.S. government contract.  Three of Bilfinger’s affiliates, Bilfinger Berger Hochbau GmbH (BBH), HSG-Zander GmbH (HSG), and Bilfinger Berger AG Sede Secondaria Italiana (BBSSI) have previously performed contracts for U.S. agencies in Europe.  Id.  BBGS’s proposals included experience and past performance information consisting wholly of contracts performed by BBH and HSG.  Id.; AR, exh. 9, BBGS Hohenfels Proposal, at 000302-365; AR exh. 10, BBGS Schweinfurt Proposal, at 000418-483.  The proposals also included the following statement:


BBGS will absorb (take over) all existing U.S. Government contracts of [BBH, HSG, and BBSSI] and any other Bilfinger Berger AG U.S. Government work in Europe.  Therefore, BBGS has absorbed the experience and past performances of these companies, which will be referred to as BBGS experience throughout this proposal.  This absorption of the contracts, experience and past performance is part of 

a written agreement with the U.S. Government.  BBGS will execute all future U.S. Government work with a focus on quality, safety, customer service and ethics based business practices.  The resources, personnel and equipment used to execute our ten (10) past performance projects 

are presently or will shortly become resources of BBGS.  These experience[d] and capable personnel will be used to execute the … contract.


BBGS Hohenfels Proposal at 000304; BBGS Schweinfurt Proposal at 000420.


The “written agreement” referenced in the above excerpt from BBGS’s proposals is an administrative agreement that was negotiated among the Departments of the Army and Air Force and certain Bilfinger entities, but the record shows that the agreement was never executed by the Bilfinger entities and the agencies.  Protests at 8-9; AR at 2-9; AR, Tab 6b, Administrative Agreement.  In general, the draft agreement details debarment proceedings brought against certain Bilfinger entities, and Bilfinger’s efforts to remediate the issues that led to those proceedings.  Id.  As part of that remediation, Bilfinger represented that it would form BBGS as the entity that would be responsible for performing Bilfinger’s future U.S. government contracts for work in Europe.  Administrative Agreement at 000038.  The draft agreement further provided that all U.S. government contract work currently being performed by BBH, HSG, and BBSSI would be transferred to BBGS.  Id. at 000052.  Several Army personnel, including the contracting officer, were involved in or aware of the negotiations leading to the draft agreement.  Protests at 8-9; AR at 2-8.


Proposals were evaluated by a technical evaluation board (TEB).  CO’s Statement, Hohenfels, at 9-11; CO’s Statement, Schweinfurt, at 9-11.  The Hohenfels and Schweinfurt evaluations were substantially similar.  Both TEBs rated BBGS acceptable (on a scale of excellent, good, acceptable, marginal, or unsatisfactory) for experience, good (on a scale of excellent, good, acceptable, marginal, poor, or neutral) for past performance, and good for management approach.  AR, Tab 11, Hohenfels TEB Report, at 543; AR Tab 12, Schweinfurt TEB Report, at 561.  With regard to experience, the Hohenfels TEB expressed concern that “BBGS states in the proposal that it will absorb all existing Government work of the other B&B entities (page 73) but not when.”  Hohenfels TEB Report at 544 (emphasis in original).  The TEB also noted that BBGS was a “new ‘entity’ with an unproven experience record,” and that it was “unclear” whether BBGS could take credit for experience of other Bilfinger contractors.  Id.  The TEB expressed similar concerns with regard to BBGS’s past performance.  Id. at 000545‑546.  The Schweinfurt TEB made similar comments regarding the uncertainty of BBGS’s relationship with the other Bilfinger entities.  Schweinfurt TEB Report at 562-563.


The contracting officer (CO) was the source selection authority for both acquisitions.  CO’s Statement, Hohenfels, at 11; CO’s Statement, Schweinfurt, at 11.  In both acquisitions, the CO rejected the acceptable rating for experience assigned BBGS by the TEB and instead rated the proposal unsatisfactory.  AR, Tab 13, Hohenfels Source Selection Decision Document (SSDD), at 000575; AR, Tab 14, 

Schweinfurt SSDD, at 000589.  The CO noted, in this regard, that BBGS “did not provide a signed agreement nor have they initiated actions to absorb (novate) the contracts of the [other Bilfinger affiliated] firms as they state.”  Id.  The CO concluded that, “Since there were no signed agreements provided with the proposal, none of the experience should have been evaluated for this offeror resulting in deficiencies for this factor, and an overall high level of risk commensurate with an unsatisfactory rating.”  Id.  The CO also rejected the good rating the TEBs assigned BBGS for past performance, and instead rated the proposals neutral.  Id.  The CO found that the “fact that each of these firms were able to successfully execute the contracts independently is not necessarily indicative of the new firm’s (BBGS) ability to manage the new pieces and successfully execute the work required under this contract,” and that “BBGS has not performed any contracts.”  Id. 


BBGS’s was the lowest-priced proposal but, based largely on its unacceptable experience rating and neutral past performance rating, the CO found that BBGS’s proposal did not represent the best value.  Hohenfels SSDD at 000585-586; Schweinfurt SSDD at 596-598.  In comparing BBGS’s and SKE’s proposals, the CO stated as follows:  


Thus the primary question is whether BBGS’s price proposal merits the risk associated with their non-price proposal.  As the SSA, I find that it does not.  The high to very high risk associated with BBGS’s experience combined with the unknown performance risk identified with a company with no performance record is not justified relative to the superior ratings of SKE with non-cost factors being significantly more important than price. 


Hohenfels SSDD at 000585; Schweinfurt SSDD at 000597.


DISCUSSION


BBGS asserts that the agency unreasonably disregarded the experience and past performance of the other Bilfinger entities.  Protests at 10-11.  BBGS asserts that, based on the agency’s course of dealing with BBGS and the other Bilfinger entities, especially the negotiations with regard to the administrative agreement, agency personnel had “substantial and personal knowledge” of BBGS’s plan to “effectively take over as the Bilfinger government contracting entity,” and that it was “wholly unreasonable to act as if it was unaware of BBGS’s status and role.”  Id. at 11.  The 

protester asserts that this failure on the part of the agency resulted in a flawed experience/past performance evaluation and best value determination.  Id. at 11-12.


An agency properly may consider the experience or past performance of an offeror’s parent or affiliated companies where the firm’s proposal demonstrates that the 

resources of the parent or affiliated company will affect the performance of the 

offeror.  See Perini/Jones, Joint Venture, B-285906, Nov. 1, 2000, 2002 CPD ¶ 68 at 4; 

see also Federal Acquisition Regulation (FAR) § 15.305(a)(2)(iii).
  Under this standard, the relevant consideration is whether the resources of the parent or affiliated company--its workforce, management, facilities or other resources--will be relied upon for contract performance, such that the parent or affiliate will have meaningful involvement in contract performance.  Bering Straits Tech. Servs., LLC, B-401560.3, B-401560.4, Oct. 7, 2009, 2009 CPD ¶ 201 at 3 (agency reasonably found that proposal did not demonstrate meaningful involvement); Health Net Fed. Servs., LLC, B‑401652.3, B‑401652.5, Nov. 4, 2009, 2009 CPD ¶ 220 (record did not establish meaningful involvement).


The evaluation was reasonable.  As discussed, the basis for BBGS’s reliance on the experience/past performance of BBH and HSG was the administrative agreement referenced in the firm’s proposal, under which those other entities would be incorporated into BBGS and BBGS would become responsible for performance of their contracts, as well as future Bilfinger contracts with the U.S. government.  As noted, however, that agreement had not been signed at the time of the evaluation, and the agency reports that it “had not received any information to indicate that BBH, HSG, and BBSSI had been consumed or absorbed by BBGS at the time BBGS submitted their proposal” and that it “had no reason to believe that BBH, HSG, and BBSSI were not still separate legal corporate entities that continued to engage in U.S. Government contracting.”  AR at 8.  Indeed, the agency points out that BBSSI recently had submitted proposals in its own name on certain Europe District solicitations, and had been awarded a contract.  Id. at 8-9.
  The agency further asserts that, even as of the time of award, it had received neither any agreements 

assigning current government contracts from BBH, HSG, and BBSSI to BBGS, nor 

any documentation that BBGS had acquired BBH, HSG, or BBSSI’s assets or 

personnel.  Id.  As discussed, absent evidence that the other Bilfinger entities had been or soon would be incorporated into BBGS, or that those entities’ resources 

otherwise would be available for performance of the contract, the CO determinedt

that there was an insufficient basis to attribute the entities’ experience/past performance to BBGS.  We find nothing unreasonable in this determination.


The protester claims that it “explicitly referenced in its proposal that the resources and personnel who performed its proposed projects would be performing on any resultant contract,” Protests at 11, and asserts that the Army unreasonably ignored these affirmative statements in declining to attribute the other entities’ experience/past performance to BBGS.  Comments at 9-10.  BBGS’s proposals, however, are tentative, provisional, and indefinite with regard to “absorption” of the Bilfinger entities into BBGS, and the agency maintains that “BBGS did not submit anything as part of their proposals to indicate why it should be credited with the experience and past performance of two legally separate entities.”  AR at 14 (emphasis in original).  We have reviewed the proposals and agree with the agency that, aside from BBGS’s representations regarding the incorporation of the entities into BBGS, the proposals nowhere demonstrated that the resources of the other entities would be available to BBGS in performing the contract.  Absent such information, the contracting officer reasonably concluded that the other entities’ experience/past performance information was not attributable to BBGS.


The protester cites prior decisions in which we have recognized that, in certain limited circumstances, an agency evaluating an offeror’s proposal has an obligation to consider past performance information outside the proposal when it is “too close at hand” to require offerors to shoulder the inequities that would spring from failure to consider the information.  See, e.g., Keystone Sealift Servs, Inc., B-401526.3, Apr. 13, 2010, 2010 CPD ¶ 95; Protests at 10-11; Comments at 10-11.  However, the question here is not whether the agency was required to consider information 

outside of the proposal, but whether the CO’s judgment based on that information was reasonable; again, we have found that the CO’s judgment was reasonable. 


The protests are denied.


Lynn H. Gibson
Acting General Counsel


DOCUMENT FOR PUBLIC RELEASE


The decision issued on the date below was subject to a GAO Protective Order.  This redacted version has been approved for public release.














� Since the RFPs did not specifically provide for consideration of experience/past performance of entities such as those relied upon by BBGS, the Corps was permitted, but not required, to consider BBGS’s proposal information in the evaluation.  However, it is apparent that the Corps intended to consider such experience/past performance to the extent that a proposal established that the related entity would have meaningful involvement in performance of the contract. 


� In addition, in the Schweinfurt SSDD, the contracting officer indicated that he had information that BBH and HSG had recently competed separately and against each other.  Schweinfurt SSDD at 000589.


� The protester has provided a declaration by the Chief Executive Officer of BBGS regarding BBGS’s absorption of the resources of BBH and HSG.  Comments, attach. A, at 3-4.  However, such explanatory or supplemental information provided in protest submissions cannot cure an inadequately written proposal.  See, e.g., HealthStar VA, PLLC, B-299737, June 22, 2007, 2007 CPD ¶ 114.


� In its original protests, BBGS asserted that the contracting officer’s evaluation of its experience and past performance constituted a de facto debarment.  Protests at 12�13.  The agency addressed this issue in its report, AR at 20-23, and the protester did not rebut the agency’s arguments in its comments.  Consequently, we consider this protest ground to be abandoned.  CM Mfg., Inc., B-293370, Mar. 2, 2004, 2004 CPD ¶ 69 at 3.  Further, in its comments, BBGS asserts that the contracting officer should have sought clarification regarding the issue of BBGS’s experience and past performance information.  Comments at 13, n.5.  This allegation is plainly untimely, since it was not raised within 10 days after the protester knew or should have known the information on which the argument is based.  See Bid Protest Regulations, 4 C.F.R. § 21.2(a)(2) (2010).





Page PAGE

B-402944 


Page 7

B-402944 





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting true
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName (U.S. Web Coated \(SWOP\) v2)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure true
      /IncludeBookmarks true
      /IncludeHyperlinks true
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




