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John G. Stafford, Esq., Richard L. Moorhouse, Esq., and David Goodwin, Esq.,
Greenberg Traurig, LLP, for the protester.

John F. Renuzzi, Esq., Renuzzi Law Firm, LLP, for Glock, Inc., the intervenor.

Vera Meza, Esq., and Caridad Ramos, Esq., Department of the Army, for the agency.
Kenneth Kilgour, Esq., and Christine S. Melody, Esq., Office of the General Counsel,
GAQO, participated in the preparation of the decision.

DIGEST

Protest of sole-source solicitation is denied where the record shows that the agency
complied with statutory requirements by executing a justification and approval
authorizing the use of other than full and open competition procedures, based on the
agency’s reasonable conclusion that there is only one responsible source that will
satisfy the agency’s requirement.

DECISION

Smith & Wesson, Inc. of Springfield, Massachusetts protests as unreasonable the
justification and approval (J&A) offered by the U.S. Army Tank-Automotive and
Armaments Command (TACOM) to support the award of a sole-source contract to
Glock, Inc. of Smyrna, Georgia under solicitation No. W52H09-08-T-0493 for pistols
for delivery to Pakistani security forces.'

' The original protest challenged TACOM’s intent to award on a sole-source basis,
under the foreign military sales (FMS) program, contracts for the purchase of Glock
pistols for security forces in Thailand and Pakistan. The agency stated in its report
that it was deleting the Thailand requirement and amending the solicitation to reflect
that the pistols for Pakistan were being procured on a sole-source basis not through
an FMS but with Department of Defense funds. To that end, the agency submitted
with its report the J&A that is the subject of this protest. In light of the agency’s
action, the protester has requested that we recommend payment of its protest costs
related to this issue. Under our Bid Protest Regulations, 4 C.F.R. § 21.8(e) (2008), we
may recommend that a protester be reimbursed the costs of filing and pursuing a
(continued...)



We deny the protest.

This procurement is to supply additional pistols for use by U.S. fighting forces in
Pakistan, the Pakistan Army, and the Pakistan Army Special Service Group. The
agency states that the Pakistanis use Glock pistols exclusively, the result of earlier
direct commercial purchases and follow-on sole-source procurements.” Response to
Comments on the AR at 2. The pistols that are the subject of this protest are
required for additional scheduled training exercises in early 2009. J&A at 2.

Although the overriding mandate of the Competition in Contracting Act of 1984
(CICA), 10 U.S.C. § 2304(a)(1)(A) (2000), is for full and open competition in
government procurements, obtained through the use of competitive procedures, it
permits noncompetitive acquisitions in certain circumstances. 10 U.S.C. § 2304(c).
The agency’s J&A cites one of the exceptions to the mandate that competitive
procedures be used, namely, that there is only one responsible source and no other
supplies or services will satisfy the agency’s requirements. J&A, citing 10 U.S.C.

§ 2304(c)(1). The J&A must contain sufficient facts and rationale to support the use
of the chosen exception. See 10 U.S.C. § 2304(f)(1)(A), (B); Federal Acquisition
Regulation (FAR) §§ 6.302-1(d)(1), 6.303, 6.304; Marconi Dynamics, Inc., B-252318,
June 21, 1993, 93-1 CPD § 475 at 5. Our review of the agency’s decision to conduct a
sole-source procurement focuses on the adequacy of the rationale and conclusions
set forth in the J&A. When the J&A sets forth a reasonable justification for the
agency’s actions, we will not object to the award. Global Solutions Network, Inc.,

(...continued)

protest where the contracting agency decides to take corrective action in response
to the protest. We will make such a recommendation, however, only where the
agency unduly delayed taking corrective action in the face of a clearly meritorious
protest. CSL Birmingham Assocs; IRS Partners-Birmingham--Costs, B-251931.4;
B-251931.5, Aug. 29, 1994, 94-2 CPD § 82 at 3. A protester is not entitled to protest
costs where, under the facts and circumstances of a given case, the agency has taken
reasonably prompt corrective action. DuraMed Enters., Inc.--Costs, B-271793.2, Oct.
4, 1996, 96-2 CPD ¢ 135 at 2. Here, even if TACOM’s actions are regarded as
corrective action in response to the protest, we do not consider them to be “unduly
delayed” because they were taken by the due date for the agency report; this is so
even where, as here, the due date for the agency report was extended. TRS Research
and Transp. Planning and Servs., Inc.--Costs, B-290122.2, July 25, 2002, 2002 CPD

9 126 at 2.

* The protester disputes the agency’s claim that the Glock is the only pistol currently
in use by the fighting forces in Pakistan; Smith & Wesson asserts that Pakistani war
fighters also use one of its own pistols, as well as a Beretta firearm. We need not
resolve this issue, because the protester does not dispute that the fighting forces use
the Glock as their primary weapon and, for the reasons discussed below, we find the
agency’s rationale in support of this weapon standardization reasonable.
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B-290107, June 11, 2002, 2002 CPD 9§ 98 at 6; Diversified Tech. and Servs. of Virginia,
Inc., B-282497, July 19, 1999, 99-2 CPD ¥ 16 at 3.

We conclude that the rationale advanced by the agency in the J&A--in essence, the
critical benefits from weapon standardization—is sufficient to support the decision to
procure the Glock pistol on a sole-source basis. Specifically, the agency asserts that
prior wide use of the Glock pistol by the fighting forces mentioned above has created
“a baseline of standardization of operations and support that is critical to be
continued.” J&A at 1. Procuring more of the same pistol would lessen the logistical
burden on the Pakistan Army, the agency states, in part by reducing the effort
required for spare parts administration; retraining the various forces also would be
unnecessary if the same pistol were procured.

In its challenge to the agency’s rationale, the protester points out that the J&A does
not support a conclusion that the Pakistanis cannot effectively defend themselves if
they procure a pistol other than the Glock that they use now. The protester also
maintains that the disassembly and cleaning of the Glock and the proposed Smith &
Wesson firearms are identical; that, given its worldwide popularity, there is no
shortage of spare parts for the protester’s pistol; and that personnel are typically
trained to service and repair or replace the parts for many different types of semi-
automatic weapons. The protester also asserts that the difference between the
trigger pulls of the two weapons--the protester’s pistol has a heavier trigger pull and
a longer trigger travel-are at best minor distinctions that would have no impact on
the war fighting capabilities of the Pakistani forces.

As an initial matter, to the extent that the protester argues that the J&A is inadequate
because it does not show that the Glock pistol is indispensable to the forces who
would use it, its argument is based on a flawed premise. As discussed above, the
standard is not whether the item being procured is indispensable, or even whether
the Glock performs better than the selected pistol, but whether the agency has
offered sufficient facts and rationale to support the decision to procure it on a sole-
source basis. The protester’s claim that many organizations with armed personnel
train them on several different firearms is unpersuasive; what is at issue here is the
level of training received by the Pakistani fighting forces and not, as in one example
offered by the protester, the training regimen of metropolitan cities in this country.
There is nothing in the record to suggest that the forces that would be supplied with
a different pistol than the current Glock would easily adapt to a change in firearms.

It is undisputed that the parties using these weapons do so under extremely
hazardous and unstable conditions. Under these circumstances, we conclude that
the benefits to the fighting forces cited in the J&A from procuring the same pistol
currently in use, such as avoiding the need for retraining on a different model or the
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need to stockpile spare parts for different models, are sufficient to support the
agency’s decision to procure the pistols on a sole-source basis.

The protest is denied.

Gary L. Kepplinger
General Counsel

Page 4 B-400479




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




