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Comperoller GeDeru 
of_.• Ua!t.ed Statee 

........ D.C.ZONI 

B-248647 

oeceml:>er 28, 1992 

The Honorable Henry B. Gonzalez 
. Chairman, Commit te.e .on Banking, Finance 

and Urban Affairs 
House of Representat ives 

Dear Mr. Chairman : 

This is in response to your letter of April 27, 1992, 
requesting that we review the financing arrangements for the 
Federal Triangle International Cultural and Trade Center­
Federal Office Building project. You sp~cifically 
questioned the autho rity of the Federal Financing Bank to 
provide financing for this project. 

In preparing a response to your questions, we sought ari1 
received comments from the Federal Financing Bank (FFB), the 
General S~rvices Administration (GSA>, and the PeMsylvania 
Avenue .Oevelopment Corporation · (PADC) • lfe .have sttld.ied the 
issues presented and have reached the conclusion, for 
reuons discussed below, that financing the development of 

.this project through the Federal Financing Bank is legally 
permissible. 

BACKGROUND 

The development of the project was authorized by the Federa l 
Triangle Development Act of 1987, jub. L. 100-113, 101 Stat. 
735-147, codified at -4 0 u.s.c. §~101-1109 (1988). The 
Pennsyl vania Avenue Development Corporation is responsible 
for the planning, developreent, and construction oversight of 
the project, t o be built at the government-owned Federal 
Triangle site i~ the District of Columbia. A private 
developer selec:ict by PADC is const:ucting the project. 
_m 40 U.S.C. §~~L Ol(b) (4) . 

Before selecti~g a developer, PADC prepared a development 
proposal detai l:~g the pl anning, design, c911struction, a~d 
leasing of the ~uilding . See 40 U.S.C. §~103. As requ i :ed 
by subsection ll; 3(f l , PADC submitted the development 
proposal to t ~e Senate Committee on Env i ronment and Public 
Works and the Ho~se Committee on Pub lic Works. Resolutions 



approving ·PADC's development proposal were adopted by both 
committees in September 1988. 1 

Under the development proposal, the General Services 
Administration (GSA) .~as to lease the building from. the 
developer for 30 years. As required by 40 u.s.c. sX°llOS(bl, 
GSA would make lease payments that fully amortize the 
project's development cost over the term of the lease. At 
the end ot the 30-year term, the federal government would 
own the building. Lease payments were to be funded out of 
annual appr_qpriations made to the Federal Building Fund. 
4 0 U. S • C • sa:_ 110 5 ( b) • 

In November, 1988, eAOC issued a Development erospect~s 
soliciting proposals to develop the project. on October 18, 
1989, PADC selected the Delta Partnership as the developer 
for the project. A Development Agreement was signed by The 
Federal Triangle Corp. (successor in interest formed by the 
De)ta Partnership) on February 12, 1990. Under 40 u.s.c. 
S~ll05(a), PADC could not execute the Development Agreement 
until the GSA Administrator signed a lease tor office space. 
That lease was .signed on Se~emt>er 21, 1990. PAOC, GSA and 
the U.S • . l'reasury' s Federal. Financing Bank (FFB) agreed upon 
the terms and conditions of the .financing and executed the 
relevant documenu . on November 15, 1990. 

FINANClNG .AR.RANGEMENTS 

E~!orts to finance the project's construction costs began to 
depart from the plan set forth in the Development Proposal 
approved oy the Senate even before PAOC selected Oelta 
Partnership as . the .developer . in October 1989. Views on t he 
financing. continued to -evolve, reflecting the practical 
realities o! obtaining funds at the lowest cost. 

The Development Froposal· had contemplated sele~ting a 
dev~loper who would raise p~ivate capit al to cover the 
construction costs. The capacity to raise capital was b~:~: 
into the criteria for selecting the developer. However , : ~ 
the recommendation of its financial advisor, eADc decided 
mid-1989 to separate the selection of an underwriter from 
that ot the developer, in the bel ief that an underwriter 
could arrange the sale of securities "at a more competitive 
price.• The PADC Board proceeded in October 1989 to delete 
the financing criterion from t he selection of the devel c~e~. 
The Development Agreement, as signed by PADC and the 
developer i n February 1990, left the responsibi lity for 
financi ng t he project with PADC rather than with the 
developer. 

1..§ll P nn lvania Avenue Develooment Cr ora ion, 69 Ccmp . 
Gen. 8 9 ( l 9 9 O) . 
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. PADC proceeded to conduct a competition for the selection of 
an underwriter, which ·was completed by April 1990. However, 
recommendations fo£warded to the PADC Chairman were held in 
abeyance, pending an opinion from the Office of Management 
and Budget. on the issue of federal versus pri\late financing. 
This issue had been raised at a meeting on March ·20, 1990, 
attend$d by 0MB, PADC, and the General services 
Administration. GSA was at the time seeking 0MB approval o f 
its request to reprogram funds needed for covering certain 
interim project costs. 

Though not documented in our files, 0MB apparently 
determined that nothing in the relevant statutes precluded 
federal financing, and in a letter dated April 24, 1990, 
went on record stdting that financing the project through 
the Federal Financing Bank would save the taxpayer interest 
costs. 0MB approved a revision to PADC's budget to include 
authority to commit federal funds for the project's 
construction costs plus interest accruing during the 
construction period, estimated in May 1990 to be 
$8i3,180,000. 

0MB also determined· that, whether publicly or privately 
financed, the construction costs would need to be counted 

. ("sc.ored") . for . fRderal . budge.t .purpos&-1 as "authority" when 
.the ·project agreements- ·were made final';" ·and as "outlays• 
over the period of construction. This decision meant that 
any advantage from using private f~nancing to keep the 
construction costs off budget was . lost . . The April 24, 1990, 
0MB letter also refers to the Federal Financing Bank as a 
possible source of · funds .. Discussions proceeded and on 
Nove.m}jer 15, 1990, PADC, GSA, and FFB signed documents 

. establishing the .ter~s and conditions of £FB financing. 

According to the FFB, the financing arrangements under wh: : ~. 
the .FFB is . financing tile construction .a-re structure.d ·muc :1 
like arrangements would have been structured had the 
original financing pl an been consummated and t~e financ 1~g 
obtained from the capital markets. The lease, together w:: ~ 
the developer's right to receive rent from GSA under t~e 
lease, have been assigned by the developer to the tr·Jstee. 
The trustee has entered ir.to a loan agreement with FFB ar.c , 
as called tor in the loan agreement, the trustee has 
executed and delivered to FFB a promissory note payable t : 
FFB to evidence the borrowing of construction fun~~ fr:~ 
FFB. To secure the borrowing from FFB, the trustee has 
executed and delivered to FFB an instrument (the "Lease 
Proceeds Assignment") assigning to FFB all of the trus:ee 's 
rights to receive rent from GSA under the lease. 

GSA has executed and delivered to FFS an instrument ( t ~c 
"Confirmation of Assignment") consenting to t he assignmer. : 
to FFB of the right to receive rent from GSA and conf i r~~~; 
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that GSA will pay directly to FFB that portion of the rent 
which is dedicated to amortizing the development financing. 

Our review confirms that FfB financing of the construction 
is less costly ·than ~rivne financing~ According .to GSA, 
financing th~ project through the FFB ·rather than the 
private capital markets is less costly because the interest 
rates offered by FFB are significantly less than the 
interest rates offered by capital market investors. In 
addition, the transactional fees and expenses associated 
with private financing, such as underwriters' fees, are 
eliminated or reduced. GSA reports that FFB financing is 
offered at 1/8 of l percent above Treasury's interest ~ates 
on comparable securities, which equates to .12. 5 basis 
points, or roughly 50 to 200 points below the commercially 
available rate. To the extent the project's financing costs 
have been reduced, the rental payments needed from GSA to 
amortize the project's costs over 30 years will also be 
.lower. 

C>ISCUSS'tON 

rrB'S Authority to Provide Financing. 

;_· ltegarding your principai · queseion, wheu.her the E"FB has 
.~.utt1ority ·to use -publie funds ' to .finadce the construction of 
t.he project, we have concluded that .financing the 

. c',ev.elopment of this project through the Federal Financing 
·aank· is• legally permissible. 

F7B's legal authority to -provide financing for the project 
exists in the Federal _Financing Bank Act of 1973, as 

· a.n~fded, Pub. -L. 9~225, 67 Stat. ~)"8, codified at 12 U.S.C. 
§~;~.l28 l ~ ~- Under 12 U. S .C. §~285 (a), . 

"The Bank is-· ·authoriz·ed to make commitments to 
purchase and sell, and to purchase and sell o~ 
terms and condi tions determined by the Banlc, any 
obligation which is issued, sold, or guaranteed by 
a Federal agency. Any Federal agency which is 
authorized to issue, sell, or guarantee any 
obligation is authorized to issue or sell such 
obligations directly to the Bank." 

In ·ur view the Fede=al Triangle rn~ernational Cultural and 
Tra · , i Center-Federal Office Building is fundamentally a 
pro : ect being constructed by the federal government. We 
base this conclusion on several factors. 

The federal government , by statute, bears the full r1s~s of 
developing and o#ning the proJect. The l and on whicn ~~~ 
project is being built belongs and will continue to belong 
tot~! United States. By statute the project itself belongs 
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to the United States. While the developer may "own" it for 
a period of up to 35 years, the developer must lease the 
building in its entirety to GSA during this period. GSA is 
unconditionally committed over the term of the l ease to pay 
an amount necessary to . amortize the cost of the development, 
and thus even. during the .period of developer ownexship, the 
government carries the principal rights and cbligations 
associated with ownership. 

Further, the pro ject's design was selected by the federal 
government and the project's design ·an-d c:onstruction have 
and will follow specifications set forth by the federal 
government for t he construction of federal buildings. 

In sum, the relevant indicia of ownership point consistently 
to the government as . the principal in this under~aking, 
while the project's developer serves a . funct i on closer to 
that of a building contractor. Under this c i rcumstance, we 
believe the promissory note purchased by the FFB is 

· appropriately viewed as an obligation of GSA issued for the 
purpose of financing the project. It may thP~efore be 
purchased by the fFB under sectio~ 2285(a). 

Signatories 

lJ1 response•~O your question as to who signed the pertinent 
documents on betralt' ot" thi! FFB, the ·rrB i'ntorms us that, on 
November 15, 1990, Michael E. Basham, the Treasury Deputy 

·Assistant Secretary· for Federal Finance and, as such, a Vi ce 
President of FFB, executed the lease-financing documents 
pertaining to the project on behalf of FFB pursuant to the 
authority vested .in him by the FFB by-laws and a standing 
delegation of auchority .dated .December 12, 1977. 

How Funds Advanced by the ETB Have Been Spent 

As of December 16, 1992, FFB has provided a;::;,=oximately 
$87.2 million in f unds for the pro ject , o~t o: the $656 
million it commicted t o ccnstruction of tte project . 
Payments are made to the contractor through t~e pro j ect's 
trustee, the Uni:ed States Trust Company of New Y~rk, wh:c~ 
is currently borrowir.g construct i on f ur.ds fr:m FF3, 
following directions from PADC and GSA, and applying the 
loan proceeds t J pay the developer's costs. 

Cost to the Government of Canceli~g t~: s Ccr.s~ r uctic ~ 

In closing, you ask for an est imate of t~e ccst to the 
government of "possibly cancel ing" t h p::-o:ec-:. Total 
constructicn cos:s including interest over tte period 
construction were projected at $873, 000 , CO O, accordi ng t v a 
1990 0MB esti:na1:-e. ':'his f igure •,1ould proba.t::.: have exceedec. 
$1 billion by a sign:ficant amount i: full ir.:erest costs 
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had been included. cfB's current agreement i s to advance up 
to $656 million for construction and rel ated costs. This 
·amount is subject to upward revision if the agreement is 
revisited. 

Hpwever, est imating the sav ings .of c~ncell at ion at this 
.stage is not ·a simple t ask . A considerable amount, 
apprc ~-:hing SlOO million, i s already expen,jed or committed 
to cover work in progress . Lit ~gation that would likely 
rF.sult could take years to resolve. Estimates of site 
restoration and/ or sal vage . costs will vary widely depending 
on assumptions made regarding future uses of the s ite. rt 
is possible that a det ailed analysis would show minimal 
savings from canceling the pro ject at this stage . 

We trust that you find this response useful. We have sent 
an identical letter to the Honorable Kweis i M!ume. 

Sincere l y yours, 

;~J.~~ 
I,,,,, Comptrol ler General J - of .the United States 
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