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iDXGEST

.The ifederall (government its tconstsitutlonaliy Immune ifrom
jpay.'ing tthe s9-1-.1 emergenoy tetlephone cahat'ge imposed )by ithe
,State (of (Colorado ibecause tthe (charge 'is za ttax, tthe legal
iburden (of which ifalls (directly (on ithe !federal (government :as
:a tuser of ttelephone !servJ.ces..

IDKCISION

IAn .authorized .cert;ilfy.'ing (officer (of tthe IDepartment'cof
.Agrt'iullture':s iNatlonall iFinance (Center )has 2requested ;an
-advance (decisJion tunder :31 iU.:S.:C :§ :3529 ,on tthe jprqpriety of
1 pay:ing tthe !9-1-:1 (emergency ttelephone (charge iassessed;agalnst
ifederall (agencies .n tthe State (of (Colorado., iWor tthe *reasons
:set iforth )below, %we (conclude tthat tthe ifee Ais ;a %vendee ttax,
the legal )burden (of %wh'ich ifallils (direct'ly (on tthe ifederal
government -as £a tuser (of itelephone :seetvices,, and tthat tthe
(government is therefore (constltutionally immune ifrom tthe

t:nder section :29-1'1-J1O (of tthe (Colorado )Revised (Stabutes,,
(governing )bb'dies (of tthe ,state iare zauthorlized tto Aimpose ia
monthlly emergency telephone (charge, ji-.e..j ;a caharge for *9-1-1

!ser.vides,, (on (each "'exchange zaccess ifacll4J~by..."' 1Dhe (charge
ymay inot (exoeed ,seventy (cents lper imonth, tuneless tthe cgoverning
lbody (obtains ;qpaprovail (of .a ihigher (oharge Iby tthe lpubtlic
iutfilbites (commfission, (Colo.. IRev.. ,3tat.. : :29-141-1102((2).. .The
59--1--l (charges ;are tto )be "'added Ito Tand imay ibe :stated
*separately .n tthe IbtiTlings ito the ,ser.vice tuser."' (Colo. )Rev..
¢,Stat., I§ 19-.1ll-1102((5) ..

*It Ais zan iunquestioned iprincJgle (of (const~itut~ional law tthat
tthe tUnited ,States ;and Its instrumentallitwies are Immune ifrom
(direct taxation Lby ~state ;and local (governments ilirect

-.~

SAlthough the (Colorado fstatute 3labels tthe (9--1-A1 ifee .as ;an
"lemergency ttelephone (charge,""' .it its, inonetheless,, a ttax. In
(65 (Comp.. (Gen,. f8Th9,, 881 ((1Vt986),, ;we ildenttified tthe
(characteristlcs (of (9-.1-1 (charges :which tmake tthem ttaxes,.
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itahation toCours Q where the 4ega)l Sincidence tof ithe itax falls
lT1'F6dM1Y('lon tthe iunited states as ithe )buyer (of (goodK, 1Kefn-

LjmP.L~jgk, Inc. Iv.. SUouly1ook, :34i tu.;S.* -41-110 (('1t9541),, (or .as Ithe
(conaumer (of :services, !53 (Oonp., (GenA, 4140 (((191l3,),, (or .-as ithe
(owner (of iproperty,, !inited States v. (County (of 'lleeahenvm
:322 tUt.,S., 1774 (('1944)., .These dtirect itaxes, )known -as "vendee"
itaxes,, ~are inot 1payable iby ithe federal government iunless
tejpressly authorized )by (Congress., 64 (Comp.. Gen., 655,, 565-57
(('1(985,).

iWe Žrecently (examined i9-1-1 .aharges ;n lKentucky MB-~2465'11I7
24pr, 41f17, ?1(9921 -and Xtndiana, 1B-t24836%, zpr, 117,1 19292 Me
ihellc, mn tthese (casesi, tthat ithe !9-4-1 :sernviae c(hairges ;at
isstip %were \vendee itaxes inot jpayable iby tthe itederal

government., WUnder these ,states" :statutes,, tthe itelephone
.aompanies twere imerely collloct'ion ;agents, tt ?required ttD
*colilect the itax ifrom itheir tcustomers and ithen remit ithe
amount (colleoted ito ithe ,state itaxing ;authorit~ies,. =
iB-238410, (Sept. 171,, 1990. .The )Indiana :statute, )for texample,
makes .cclear ithat ithe Ilegal dincldence aof ithe itax faslls ton Ithe
(customer )by )provlding that "'((&t)jihe Iperson xWho iuses an
,exchange access facility Is liable for ithe imonthly .....
fees.,"

.The (Coolorado ,statute its inot imaterialily (different ifrom ithis
*statute,, tUnder ithe (Colorado {9--lt- :stabute, ithe ttelephone
(company iacts zas ;a aollectiion iagent ifor tthe local ttaxing
zauthority;; it coflects ifees ifrom itelephone tusers ;and xremits
the ifees ito the ttaxing -authoritiies,, (o0!o., ARev.. Stat.. § :29-
4l.-4103(('1)). .The (Colorado 3law jprovides ithat "'t[e)]very ibil~led
:service tuser :sha~ll ibe 'liable ifor ;any (charge Aimposed iunder
tthis zartiicle iuntil Sit )has lbeen ipaid tto tthe asexnvice
,suppllier.,.|" (Co~lo.. lRev., ,St-at,. t§ 29-.}111--j1102(01.. 'ITt
:specifically }provides 'no (oblsigation (on the itel1phone aompany
to itake 'legall -actaon to tenforce (ColleCtio.0 (of tthe (charge,
-and .states tthat ithe ttelephone (company 'ashalil !not )be Iheld
ltiable 'for .... .. iuncollected 'amount..".' tCla.. mlRev,. :Stat.,

A((,,. .caontitnuec4)
First, !9-41-'I sevwice I.s jproviled lby a local government (or )by
a (quas1igovernmental tunit.. tSecohnc, publTc )funding (of tthe

,senv'iae requires 3legaU lauthortity, ig8an tordinance or
xreferendum,. .Thir4 tthe ,service (oharge Is ;actual1Xly ibased (on
;a iflat irate ,per te'laphone Alte zand Iis tnrelated to levels to
sernvice,. 'The (9-4-l(charge wassessed tunder tthe (Colorado
,statute -Patisf'ies ta1l tthese (criteria,.

;9t;allso(66 (Compn.. Gen,. '385 ((11(98T7) ((Florida); (65 (Caomp. (Gen,.
s87l.9 ((r198.6a) ((Manyjland);; 64 (Conp.. (Gen.. (655 ((1985,) ((Texas,);;
iBt239.608,1Dec. 14,, 419.9.0 ((Rhode 1slanc);; IB-230691, iMay 112,,
.19988 ((Tennessee)..
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.S~;29-l'J-rO2((6), .'TheCo4!orarao 9-1-1 fee is therefore a
\vendee 'tax, ithe legal 'incidence tof which falls directly ton
ithe federa4l government as a iuser of telephone services in
vthe :state., (Consequently, ithe United States is
,oonstitutionally immune and the tax is 'not payable by the
federal government.,
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