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IDIGEST

‘The ifederal government is @onstitutionally ‘immune :from

ipaying (the 9-1-1 .emergency itelephone «charge ‘imposed lby ithe

‘State of Qolorado lbecause itkthe «charge is :a (tax, tthe legal

)burden<ofxwhiohlfalus{direovlytonzthe'federawtgovernment as
a wuser of telephone :serviaoes.,

IDECISION

fnn‘authorizedtcertrﬁying(offioar(oftbhe:Deparhment(of
Agrioulture’:s iINational IFdnance (Center thas requested :an
advanae decision wnder 31 W,S.C § 83529 on tthe propriaety of
jpaying ithe 9=1-1 @mergency itelephone wharge :assessed .against
ifederal :agencies iin ithe State «of @olorado. For ithe :reasons
8at 1forth lbelow, we «conclude ithat tthe :fee iis :a wendee itax,
tthe Negal tburden of whiach falls «directly on ithe federal
government :as a wser of itelephone :sevvices, .and ithat ithe
ggovernment*is1ﬁherefore(conatibutdona&&y ‘immune from ithe

LUndercseobion 29-11-102 «of tthe (Qolorado IRevised Statutes,
«governing lbodies of the :st:ate @are :authorized to impose :a
imonthly @mergency ttelephane «charge, ii.e., @& «harge :for 9-1-1
:services, «an «©ach "lexchange :aacess facility." 'Mhe «charge
imay mot exceed :seventy «wents jper month, wnless ithe governing
ibody obtains :approval of :a lhigher «harge lby ithe public
wtiilidties «commission., Colo. IReyv. Btat. § :29-11-202(2).. ‘The
9=1-1 @harges :;are tto ibe '""added Lo :and imay lbe stated
:separately iin ithe tbillings ito the :service wmser." (Qolo.. IRev.,

Stat. § :29-11-102((5)..

It ids :@an wnquestioned jprinciple ©f wonstitutional law ithat
(the WUnited States :and ’its ’instrumentalities ;are immune :from
«direct itaxation iby state :and local governments.? |Direct

%Nlbhoughtbhetco&orado:stabute Nabels (the ©9-1-1 ;fee :as :an
‘lemergency itelephone «charge,™ it i:s, nonetheless, :a ttax. In
(65 (Comp.. (Gen., (8779, 881 «wBBSL,xwe ddentified tthe

«characteristics of 9~1-1 «charges :which make them taxes.
. ((continued.....))
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ta ation«ooouerwheretthe legal ‘incidence of ithe tax £falls
(ﬂi adtly on“the Wnited States .as ithe thuyer ©of goods, Kern—
Tdmerick, Inc, w. Souylock, 347 W.S, 110 (1954), or as ithe
consumer of :services, ‘53 Comp., Gen, 410 uw9ﬂ3L,(or‘a81the
«awner «of property, upi t

322 UJ,5., 174 ((1944)., These~directttaxes,Jknown as mwendee"
itaxes, @re not payable by the federal government wunless
«expressly authorized by (Congress., 64 Comp. Gen, 655, 565-57

((1985) .,

iWe recently examined 9-1-1 «harges in Kentuukm¢}B—2465aﬂ
Apr., 10, 1992, .and Indiana, 1B=248363, /Apr. 147, 1992.,% We
theld, #in ithese «cases, itthat ithe 9-1-1 . aenwioelchavges at
dssue were wendee itaxes mot jpayable by tthe federal
.government,, Under these :states’ :statutes, the itelgphone
companies were merely collection agents, i.e., required to
wolleot ithe itax £rom itheir customers .and ithen remit the
amount «collected to ikhe state taxing :authorities., Cf£.
B=238410, :Sept.. 7, 1990, ‘The Indiana :statute, for example,
makes «clear ithat ithe legal incidence of ithe itax falls .on ithe
oust.amer by jproviding ithat '"((t)he person who wmses :an
«exohange .access :facility is 1liable for the monthly . .. .
faes.,"

'The (@olorado statute is ot materially different from ithis
statutie, WUnder ithe Colorado 9-1-1 :statute, the telephone
«ompany @acts @as a collection .agent for ithe Local itaxing
authority; it (colleots :fees :from telephone wsers :and remits
ithe 1fees ito the tbaxing authorities, Qolo, IRev, Stat., § 29~
11-103((1).. 'The @Qolorado law jprovides ithat "((e)wery ibilled
aervioexuaer :shall 1be uiabievfortany‘charge imposed wnder
this @article wntil it lhas lbeen paid to ithe @menvice
supplier,” «Qolo, IRev. Stat, § 29-11-202(4).. It
.apecifically provides1no(obldgation¢ontthettelaphone(company
tto take nagalkactiontbo -enforce wollection of ithe «charge,
and : statesxthat1bhe=belephone<oompany'"sha&a'not)be}held
liable for .. .. .. mncollected .amount." (Colo. IRev. :Stat.,

(.. ...cocontiinued)
IFirst, 9-1-1 :service i:s provided by @ Local government ©or by

‘a(quaalﬂgovennmenta&munit. Segond, jpubli:c funding of the
:sexnvice wequives legal @authority, ©,q., :an ordinance or
weferendum, 'mhbrq,1bhe‘senvioe<nharge is :actually lbased on
a flat :rate :per telephone line :and is wnrelated to levels of
:service, ‘'Mhe 9-1-1 charge :aaseassed wunder the Colorado
statute watisfies all these criteria.

45ee ;algo 66 Comp.. Gen., 385 (19 SM) (Florida);; 65 Comp. Gen.
819 (1986) ((Maxryland); &4 Qomp. Gen. 655 (1985) (Texas);
iB=239608, Dec. 14, 1990 (Rhode Island); 1B-230691, IMay 12,
1988 (Tennessee)..
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§:29-11+202(6)., 'The.Coloracdo 9-1-1 fee is therefore a
wendee 'tax, the legal incidence of whioh falls diprectly .on
the federal government .as .a wser of itelephone services in
the :state., Consequently, the WUnited States is
onstitutionally dimmune and :the tax is .not payable by the
fadera&«government

Oomptrouue (Ge eral
©of the United :States
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