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Pedaral Seeurity Adwministrator,
Publisheq

'Inu.....CQmp. Gan. 'i‘i'?

Faderal Sacurity igenay.

Yy dear Mr. kodutt:

I have your letter of Pebruary 3, 1942, as follows:

“Paragraph 11 of the Xational Youth Administrsiion Appropria-
tion Act of 1942 provides as follows:

¥ Par, 1l. ¥o person shall ba employed or reteined in employ-
ment in any administrative position, or in any superviscry poeition
on any project, and no parson shall receive assistance in the form
of payments or otherwise from the United Statem for services rendered
wnder the National Youth Administration, under the appropriation in
- paragraph 1 or paragraph 2 unlsss such person before engaging in such
" employment or raceiving such asslstance subscribes te the following
"~ pathi

Miny, 4 B, do solermly swear (or sffirm) that I will support
and defend the Comstitution of the United itates sgainst all enenies,
forelgn and domestloj that I will bear true faith and allegiance to
_the samej that I take this oblization frealy, without any menial
reservation or purpose of evasiony and that T will well and faitb-

- fully dlscherges the duties of the office (or employment) on which [
am about to enter (or which I now oocupy). So help me God.n

L "ilthough this Agepoy is familiar with the rule sat forth in
inited States v, M“) 112 ¥, Se. 363 United Siﬁm‘ v« Katon, 169
UTESIBL 4 comp. Ded. 4963 & Comp. Dec. 199 4 Comp. den» £45;
and 39 Cps Atty. Oen, No. 79, the National Youth Administration re-
_quesis a decision, because of the particular wording of paragraph
11, quoted above, a8 to the availability of funds for the payment
. of amployses who have been properly appointed but whe have not ex-
~scutad oaths of alleglance prior to the perfomance of services but
have sxeouted such caths prior to the time when checks are to be
drewn in their favor,

, WThe Hational Youth Administrater advises that this question
has not been raised at an sarlier date since the General Aceounting
Office psrmitted the prastice of pre-suditing pay rolls inwelwving
‘the sxeocution of caths subsequent to the performance of services,
and, as he states, questionsble payments were cleared in that mamner.
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Howawver, the Fatlonal Youth Adminisirator advises that, since Ghe

Sensval dscountliug O0fice has discontineed the practice of pre-

auditing such items, a deolsion on this quessiion seems deairable.
Afour declslion iz iherafore regpecifully solicited.”

Jection 1756, revised ttatubtes, the statute consbrued iu Lhs

sase of United States v. Flanders, 112 U, 5, 228, meferred to in your

latter, raquired the taking of a specliied oath by persons appointed
to any oifice of honor or profit upon tie basis of two factors,
namely, (1) "before entering upon the duties of such olffice,' and
{2) "before being entitled to any part of the salary or other suslu-
ments thereofl.? In saild declslon the Suprems Gourt of the United
States held as follows:

"% &« » The compersation {# given by the statute to the collector,
when appointed, and is based wholly on the z2mount of moneys paid
over and aecounted ior. If ne is appoinied, and aets, and collacts
the moneys, and pays them over and ascounis for them, and Lie Jovern-
ment accepte his services and receives the mcneys, his title to the
conpansation necessarily accrues, unless Lhere is a restriction
growing out of the sact that another statute says that he must tave
tiw ocath 'before being sntitled to any of the salary or otier exoln-
manta' of the office. But, we are of opinion that the statute is
satisfisd by holding that tls title to receive, or vetain, or neld,
or appropriate, the commisslons as compensation, dces not arise until
he takes and subacribes ths cath or affirmation, but that, when he
does 80, his compensation is to be computed on moneys collected by
him, {rom the time when, under his appointmsnt, he bsgan to perform
sorvices as collector, which the government accepted, provided ne
hag pald over and accounted for such moneys, This was, in substancs,
the charge given, and it was correct."”

saction 1756, devised Statutes—-the statute considered in the
court desislon, supra—was repealed in toto by sectlon 2 of the
agt of Vay 13, lid4, 23 Stat. 22, but sald aet required that there-

aftar the ocath tsken in such c¢ases should be "as prescribed in mestion
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sevenbaan fondred and Fifby-seven of the seviged Llatutiesz.? Sald

VTEE, hevisesd Lltalules, requires e aking of the oatn by

aeciion 1
veraong Lo such cases only upon Ww basls of one (actor, msmely,
“he Tore anbering upon the dutles of his offioe v

Felative Lo the apollsation of the provisions of seation 1757,
ievizged statutes, LL was stated in 4 Comp. Jen. 545, as follows:

"1t appears that NN was appointed oo the coamission on
July 3, 1924, bub was not notifisd of his appointment until July 15,
1924, on which date he took the osth of office. Seeblon V757, e
vised otatutes, and the act of Zay 13, 1884, 23 sStat. 21, require
senerally that an officer of the inited [ tates shall take bthe aath
of of f1ice belore sntering upon iis duties. These provisions have
heen held to be dirsetory only. Unlted .tates v, Katon, 169 L, 7,
331, The ascounting officers have followed the declsion cited ard
held that unless an appointment stipulated taking the gath of o' [ice
28 a condition precedent teo make bthe appointment sffective, the
afticer or amployee would be entitled te compensation from the .ats
of awcceptance of the appointment, provided the oath had been taken
sricr to the payment of compensation} that is, the oath sust be
taken betors the o!ficer or employee 1s entitled to payment, but
tn2 osath having been taken the right to compensation wmay relate back
to vhe date of the scceptance of the appointment in the absence of
any mestrigtion in tne appeintment 1tsslf. See 24 Comp, -8c. 547.7

There is for noting that parsgraph 11 of the Rational Youth

55 Mefyt,
Ldministration 4dppropriation !\et,& sucbed in your letter, not only
provides that Yno person ansll be employed® before taking the oath
put nlso, that "no person & x # shall be retaired in swployment’;
and there i for aoting, also, that tihs parenthetical insertion in
the languaga of the sath Liself pamites the sppligation of the oath
to the "duties of the office or amployment # » ¥ which © uow coouuy,”
bhup eaking he osbh applloabls Lo those already In tlw service.

The basla for whe redulremard of Lhe seih bere sould, in &finet,
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seem Lo bLe the sams as that roquired by the ocath prescribed by sec-
tion 1757, Havised Statutes, whioh seotion mhﬁes to "every person
slected ar appointed," In other wordas, the rule stated by the

Supreme Court of the United states in the Flanders case, supra,

appears properly for following in the aspplication of the statute
quotad in your letter, as both secem to contemplate that the appoint-
ment or anployment may bscome affective tefcre the ocath 1s taken

but that the right to reselive compensation does not spring into being
until the cath shall have been executed, Compare decision 5-23157,
dated January 31, 1942, involving a substantially identical siivation.
Answering your guestion specifically, 7ou are advised thasv cae
ployees of the Natlonal Youth administration should wiere przcticable
be requlired to take the prescribed osth before being permitied o
enter upon dutys and sven where that 18 not practicable bhey nay not
bs paid from the appropriation here involved until they ahall hLave
taken the sald oath bubk, in such cases, the ocaih when baken will
relate back to the date they enterad upon duty under proper authority
and w11l entitle them Lo pay from that date.

liespeatiully,

[8igned) Lindsay C. Warren

Comptrollar General
of the United States,






