COMPTROLLER GENERAL OF THE UMITED STATES

WASHINGTON
/
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President, Roard of Compissloners,

Matriet of Columbia,
iy dear ¥r. Young:
I hava your lstter of Janvary 10, 1942, as follows:

Mrere 18 snclosed 3 payroll submitted by the Superintendent
of Schools covering salary allegedly dua *, Toacher-night
schoel, 19, For tha period ¥ov. 3, 1941 to Nov, 30, 1941, at the
rate of 72,00 per olass, or 540,00, Thers i al2o sncloged an oath
of otfice dated How, 29, 1241, as well ap perscmnel affidavit of tha
sane date, exscuted by ' (¥°s -sction 10, . C. ippropria-
tion hLet approved July 1, 1341).

“Seotion 77, Title 20, of the Tl C, Coda provides;

w1211 oivil oificers in the District shall, befors they act as
such, respectively take and subseribe an oath or affirsation to gup~
port the Constitution of the United States, and faithfully to dis-
charge the dutles of thelr respactive oftices » *¥,

BYour office, under date of say 1%, 1931 (10 C. G. 524), Leld
that in view of the fact tial Lre LeCompte, prineipal guard, "istrict
of Colurbia Feforaatory, having failed to take the yrescr’*bad ocath
of office as provided by Seetion 77, Tille 20, of the 7, C. coda,
eredit for any payment made to him at the higher rate ai’ pay was
disullowsd in the accounts of the paying officer (ses also 17 C. G.
256 and cames cited therein).

"Thers are decisions of youwr offipe to the effvet thal if the
cath of office is taken bafore ths end of the pay period and before
payment lg nmade trat it may be consltrued 4o realate back to the date
of entaring upon serviee, iowever, since the law affecting eivilian
officers of the Distriet, which includes public wohool teschors,
requires trabd the ovath e:f vifice bs taksn bafora they act ag svelh,
the yueation 1 whether your office will allow credit in the account
if payment is mude fov service rendered by I >xior to taking
t & prescribed oath of affica,
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It 18 uwnderstood that, becauvse of an energency condition which
necessitatod her abeence, [ »2° away from the city at the
tine the oaths of office ware adeinisterad to othar personnel. “then
ghe returnad, sie sitier forgot to taks the osth of office, or those
in authority naglected to notify her of this reguirement heffora enter-
ing upon duty. T 522 appointed by the Superintendent on
Sapt. 16, 1941, as per authority of the aAet of ipril 22, 1932 to make
interinm appointments, and this action was confirmed by Roard Order
Ho. 18598, effective Sept. 22, 1541. Tho payroll) indicates that she
reportad on Nov. 3, 1941 and took ths oath of offiee on ¥ev, 25, 1741,

*the Commissioners would approcistas advice from you as to whether
your Office will interposa any objestion to the payment to MmN
of the acerued galary for the pericd prior to taking the ocath of
Oifice and personnal affidavit. Tt 1a reguested that you returm the
relating papers to this Ofries with your decision.®

Seetion 10 of the Digtriet of Columbia appropriation aect for tee
fiscal year 1942, approved July 1, 1941, Public Law 143, provides as
followss

"Ho part of any appropriation contained in this Aet shall be
used to pay the salary or wages of any prson whoe advocates, or who
18 & member of an organization that advocates, the overthrow of the
Govarnnent of the United States by foree or violence: Provided, That
for the purposes hereof an affidavit ghall be congidared prina facie
evidence that the person making the alfidavit does not advecate, and
is not a membar of an organlisation that advocates, is ovsrthrow of
the Government of the United States by fores or violencas [rovided
further, That any person o advocates, or who is a mesbar of anm
orpanization that advocates, the overthrow ol the Covernwent ol ihe
Unlted States by foree or viclence and acespls enployment the salary
or wagess for which are paid fruva any appropriation contained in thilas
Aet shall be gulldy of a feloeny and, upon conviction, shall be fined
nob nore than 51,000 or imprisonsd for nob aora than ona jear, or both
Provided further, That the abuve ponalty clzuse shall be in addition
to, and not in substitution Cor, any othor provisions of sxishting law.n

In ths esse uf Taited States v, ilanders, 112 7, 2, 23, the

" Suprems fgurt of itne United States gaws conslderstion to the caae of

a collector of intermel pevenue whe entered on duty and performed ths
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duties of his offies prior to taldng the oath of office prascribed
by the aet of July 1, 1862, 12 stat. 432 (section 1755, Revised
Statutea), which aﬁeéificélly provided that the cath ghall be taken
*helors antering upon the dulios of such office, and hefore being
antltled to any part of the salary or othar amolursenits thersof.®
The court hald as followst

2 » & Tha compsnsation is given by the statate to ths collactor,
when appointed, anc is based wholly on the amount of zoneys pald over
and accounted for. Il he is appointed, and aols, sm¢ collazchs be
poneys, and paye them over und accounis for thom, and tha governnent
sccepts hils services and rocelves the sonsys, his titls to tie
compensation necessarily accruss, unless tiere is a rosiriction
growing out of she fset tietb swnotner statute gdys trhat he amust take
the cath 'befora being entitled to any of the salary or other
azolunenta’ of the office. &Sut, we are of opinlon that the slatute
is satisfied by holding that his title to receive, or retain, or
old, or appropriate, the commizaions as compensation, doass not
srige until he takes and subseribes the oath or affirmation, but that,
when he does so, his compensation iz t0 be compubed on noneys col-
leetod by him, from tbe time when, under hia appointment, he bagan
to perfiorm gervices as colleetor, which the government aceeptad,
provided he Las paid over and accounted for such monsyz, fThls was,
tu eubstance, the charge glvon, and it was corract,”

Sea, alzo, United States v. Zaton, 169 ¥. 3, 331, and tha decisioms

therein cited,

Section 2 of the set of ¥ay 13, 1834, 23 stat. 22 (vitle 5,
section 10, V. . lode), repealed ssotion 1754, Novised itatuiss,
and presericed in lieu thersof tiw oalh preseribed by seeticn 1757,
ravised Statutes, whdch requires, also, that the cabth o office Se
taken "hefors ontering uwpon tne dulies of his offiee.? Thiz offise

hag followad the mie statad by the Suprese Courbs Ses 4 Toap. Tan.
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48 the condition containad in the provision ol sectlon 77, Title
20, Uistriet of Columbia Code, quoted in your letier, that the oath
of a1l civil officers of tne Uistriet of Uolumbia shall be taken
fhafore they act aes auch®™ is substantially the same &3 the condition——
prascribed in the statutes considered by the Supreme Court--~that the
omth ghall be taken "before sntaring upon the dutiass of hiz office”,
the rule gtated by the court would appear properly for adoption with
respect to the applicabla provision of the Tistrict of Columbia Code.

he it is understcod _ has gubseribed to both of the
oaths required by the statutes here involved, you are advised that
thia office will not interposs any objeeticn to the proposed paywent,
if otnerwise correct.

The woucher and other papars are returned herewith as raﬁuested.

Jespectiully,

{8igned) Lindaay C. Warren

Goaptreller General
of the United States.

neloaurss

PR S
j ey





