
United States 
General Accounting om 
Wu•lnaton, D.C. 20548 

OftWce or the General Count1el 

Augu st 2 2 . 1988 

The Honorable Robert F. Smith 
House of Representatives 

Dear Mr. Smith: 

In your March 4, 1988, letter, you noted that, due to the 
recent closing by the Federal Aviation Administration (FAA) 
of a flight service station in Baker, Oregon, general 
aviation pilots no longer obtain flight condition reports 
directly from flight service specialists at that station. 
As we reported in "Aviation Services--Automation and 
Consolidation of Flight Service Stations• (GAO/RCED-88-77, 
February 1988), flight service stations such as the one 
formerly in Ba.ker are bei.ng consolidated and the remaining 
consolidated stations are to be automated. 

Although the consolidated stations will continue to provide 
all services which are required by law, other services that 
were provided by closed flight service stations are beinq 
reduced or eliminated. Weather observations for the 
general area will continue to be available to pilots, 
through the consolidatea flight service stations. However, 
airport advisories (information on weather in the immediate 
airport area and on air and ground traffic), which had been 
provided by flight service specialists at many stations 
such as Baker, are not available. 

The weather observers who remain physically located at 
closed flight service station areas like Baker, and who are 
under contract with the National Weather Service, report 
their observations to the nearest flight service station, 
from which area pilots get information. The observers are 
not required under the existing contracts to provide airport 
advisories or otherwise to respor~d to requests from pilots 
for up-to-the-minute weather and traffic information. 

The weather observers in Baker and other locations no longer 
having flight service stations could transmit directly to 
pilots the kind of information formerly provided in airport 
advisories, using UNICOM, a two-way radio frequency used by 
the general aviation community. Such direct communications 



would be welcomed by pilots. Howe~er, as you explain, the 
observers are reluctant to communicate dirt. ;ctly with pilots 
over UNICOM, because of their concern that they might be 
held personally liable for damages, should an accident 
result, and because of the current unavailability of 
liability ~nsurance for such risks. 

You have asked us to examine ways to deal with the potential 
UNICOM-related liability faced by p':'oviders of weather 
observations under contract with the N~tional Weather 
Service. We consider below two means of reducing UNICOM 
transmitter liability. First, agreements by the federal 
government, in contracts with companies employing observers, 
to indemnify the observers or the companies, would require 
enactment of legislation if the indemnity is to cover all 
potential liability. Second, formation of risk pools among 
contractors employing the weather observers, can be 
accomplished under existing law.lf 

Indemnity pro·11isions--promises that the federal government 
would reimburse contractors providing weather observations 
for any liability arising from their employees' use of the 
UNICOM transmitter system to advise pilots of local 
conditions--would encourage use of UNICOM transmissions. 
The indemnity agreements, to comply with federal law, would 
have to limit the government's liability to the contracting 
agency's appropriation at the time a contingency arises, 
unless the Congress by law authorizes a broader indemnity. 

As an alternative, weather observers could, either on an 
industry-wide basis or in smaller groups, reduce the risk of 
liability by forming risk pools to provide liability 
insurance to pool members. The Product Liability Risk 
Retention Act of 1981, as amended, specifically contemplates 
formation of risk pools by providers of services entailing 
risks to third parties. Once insured through their rlsk 
pools, contractors would face responsibility only for t~at 
portion of any claim in excess of their insurance covera~e. 

Either of the alternatives would ease the liability burden 
which might be faced by federal contractors whose employees 
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You mentioned, as possible alternatives to be 
considered, a "hold-harmless" agreement; a change of 
contract agreement; a directive for the appropriate 
contracting agency to assume liability; or a legislated 
change in contract specifications. These are covered 
in effect by the discussion below of indemnification by 
the government of the contractors. 
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advise pilots directly on flight conditions via UNICOM. The 
use of risk pools wo uld avoid potential f ederal liability 
and could be used to prote t weather observers generally, 
not just those providing ~ rvi ces to the United States. A 
detailed discussion follows. 

Federal ASreements to Inciemiify 
Weather O servers 

Weather observations in Baker are performed pursuant to a 
contract between Northwest Weather Associates, a private 
concern, and the National Weather Service (NWS). Under the 
terms of the contract, the observers are not required to 
provide for pilots the kind of information included in the 
airport advisories formerly given by FAA flight service 
specialists. 

The contract for weather observations, which is let and 
administered by one of five regional NWS offices, does not 
currently contain an indemnity clause--that is, a promise by 
the government to reimburse the contractor for liabilities 
arising from the performance of the contractor's work.2/ 
our Office has long held that, unless otherwise authorrzed 
by law, an indemnity provision which subjects the United 
States to an indefinite or potentially unlimited contingent 
liability contravenes the Anti-Deficiency Act, 31 u.s.c. 
S 1341 (1982).3/ The Anti-Deficiency Act prohibits federal 
officers from making or authorizing "an expenditure or 
obligation exceeding an amount available in an 
appropriation," or from involving the government in a 
"contract or obligation for the payment of money before an 
appropriation is made unless authorized by law." 

A blanket indemnity provision, under which the government 
agreed to reimburse the contractors for all third-party 
liabilities arising from work performed by them pursuant to 
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E. J. Rockenstire, Branch Chief, Procurement and Grants 
Division, Western Administrative Support Center, 
Department of Commerce, oversees agreements between the 
NWS and contractors providing weather observations in 
Baker. He explained that the contract with Northwest 
Weather Associates is typical of contracts for weather 
observations in other cities throughout the western 
region, and that indemnity clauses are not contained in 
the other contracts. 

62 Comp. Gen. 361 (1983): see also, California-Pacific 
Utilities Co. v. United States;-I'94 Ct. Cl. 703, 714-15 
(1971). 

B-227183 

-



cont ract with NWS , would oblig te th gove rnment to satisfy 
potent i ally unlimited c laims. Because an agen cy's 
obligati on und e r suc h a n indem nity pr ovis i on cou l d ex ceed 
the amount available under its appropriation, t he prov i sion 
would violal P. the Anti-De fic i e ncy Ac t, unl e ss obligation of 
funds in excess of available appropriations were 
specifically authorized by stat ut e . 

Specific statutory authorization to indemnify has been 
provided in the past when Congress decided that it was in 
the best interest of the government to assume the risks of 
paying such an obligation. For instance, the Veterans 
Administration is authorized to include an indemnity 
provision in contracts for medical research which involves 
"risk of an unusually hazardous nature." 38 u.s.c. 
S 410l(c)(3) (1982). Certain national defense contracts 
also may contain indemnification clauses, pursuant to 
statute. See, 10 u.s.c. S 2354; SO u.s.c. S 1431 note: see 
also 7 u.s:C::- S 136m: 20 u.s.c. SS 971-77. ~ 

Indemnification clau~es not expressly authorized, or which 
are entered into by an agency without general authority to 
obligate funds in excess of available appropriations, may be 
permissible under certain conditions. Our Office has 
concluded that indemnity clauses may be used by agencies 
not authorized to make obligations in exce&s of available 
appropriations, if the clause limits federal liability to 
the amount available to the agency at the time the liability 
arises. B-201394, April 23, 1981. Because no legal 
obligation in excess of appropriations is undertaken with 
such a clause, no violation of the Anti-Deficiency Act 
occurs. However, under such a clause, an agency would be 
able to satisfy any claims only to the extent of its 
available appropriations when the liability attaches, 
regardless of the actual amount of the claim. Language for 
such an indemnity clause is currently contained in the 
Federal Acquisition Regulations, 48 C.F.R. S 52.228-7 
(1987): 
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"(c) ••• the Contractor shall be reimbursed 

"(2) For certain liabilities • to third 
persons ••. without regard to and as an 
exception to he limitation of cost or the 
limitation of funds clause •••. " 
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Federal liability has been l i mi ted i n thi s pr ovision by use 
of the fo llowing la nguage : 

"(d) The Gov e rnment's l iabi lity ... is subj ec t 
to the availability of ap propr i at ed funds at the 
time a contingency occurs. Nothing in thi~ 
contract shall be construed as implying tha~ the 
Congress will, at a later date, appropriat~ funds 
sufficient to meet deficiencies."!,/ 

While we do not view the Anti-Deficiency Act as prohibiting 
these limited indemnification clauses, we have expressed 
serious reservations about them. 62 Comp. Gen. 361 (1983). 
Under such clauses, all of an agency's available 
appropriations could be required to be applied toward a 
contractor's indemnification, leaving the agency without 
funds to carry out its normal duties. 

In such circumstances, the Congress, though not legally 
bound to do so, would almost certainly have to enact a 
supplemental appropriation so that the agency could continue 
to operate. For this reason, we have suggested that 
indemnity clauses which expose the government to indefinite 
liability, even if they are contingent on the availability 
of appropriations, should not be included in federal 
contracts, unless the agency obtains statutory authority. 
62 Comp. Gen. at 367-68 (1983). 

As noted above, weather observers in Baker perform their 
duties pursuant to a contract let and administered by NWS 
which does not contain an indemnity clause. If NWS chose to 
insert indemnity clauses into this and other weather 
observation contracts, the clauses would have to comply with 
the Anti-Deficiency Act. Specifically, since we are aware 
of no statutory authority for NWS to obligate amounts in 
excess of its appropriations, such provisions would have to 
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Section 52.228-7 specifically directs that this clause 
be used in certain cost-reimbursement contracts, and 
appears to contemplate use of the clause in cost
reimbursement, as opposed to fixed-price, c ontracts. 
Because the current contracts between weather observers 
and NWS are fixed-price, NWS is not required to use the 
indemnity clause in those agreements. 
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be f ashioned so that f eder a l liab i lity wa s limited to the 
agency' s r ema ini ng annual appropriat i o n. ~ 

In our view, use of a n ind emnity clause in the absence of 
statutory authority is inadvisabl e . There fore, if 
indemnification by NWS is thought by the Congre~. s to be 
desirable, we suggest that either general authority to 
obligate in excess of available appropriations or specific 
authority for NWS to obligate federal funds for the 
indemnity of contractors be enacted. 

Ri~k Pools 

The Product Liability Risk Retention Act of 1981, as 
amended, 15 u.s.c.A. SS 3901-3906, was enacted to assist 
persons unable to obtai1 conventional liability insurance, 
so that they could continue in their businesses. This law 
enables certain businesses or activities with common 
liability risks to form self-insurance pools which are 
subject to less regulation than conventional insurance 
companies. 

You report that liability insurance for UNICOM transmitters 
is currently unavailable. While conventional insurance may 
not be available, businesses providing weather observation 
and information under contract with the government or 
others would be eligible under the above statute to form 
risk pools ("risk retention groups"). Through such pools, 
contractors could obt ain insurance for potential liabilities 
arising from UNICOM transmissions, and thu~ face 
responsibility for only the portior, of any claim that 
exceeds the insurance coverage. This means of protecting 
against the liability of individual weathe r observer 
contractors is, of course, entirely private: no federal 
expenditures would be required. 
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Of course, such a clause could not be added to an 
existing contract wi thout some corresponding benefit to 
the government. 62 Comp. Gen. 489 (1983). The benefit 
could take the f orm of the contractor's agre ement to 
provide weather and other observations to local pilots, 
using UNICOM. 
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I trust that this information will be useful to you . 

Sine rely yours , 

£! (t(/~ ~/~ 
~~Keppli~e ) ~- L Assis~~nt Generaldc~el 
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