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Western Alaska Contractors MATTER OF: 

DIOEST: 

Where contract was awarded to low bidder which 
alleged mistake in its bid before award and 
parties agreed that contractor could pursue 
mistake claim, contract should be reformed to 
increase price in amount equal to an 
electrical subcontractor's quotation, because 
bid workpapers contain clear and convincing 
evidence that electrical subcontractor's 
quotation was mistakenly omitted from bid. 
Flowever, contract should not be reformed to 
reflect claimed markup on electrical 
subcontractor's quotation, because bid 
workpapers do not show any markup or 
wrcentaue used to compute markup for 
subcontract work nor do workpapers show any 
pattern of applying markup on individual cost 
items. 

Western Alaska Contractors requests our review of the 
Army Corps of Engineers' denial of its preaward request to 
correct a mistake in its low bid submitted in response to 
invitation for bids No. DACA85-85-A-0036 issued by the 
Alaska District of the Corps for construction of miscella- 
neous mechanical and electrical maintenance and repair 
projects at Shemya Air Force Base. Votwithstandinq the 
alleged mistake, Western Alaska was awarded the contract at 
its uncorrected bid price of $ 2 , 4 5 5 , 0 0 0 .  The parties 
agreed, however, that western Alaska could present its pre- 
award claim for bid correction to our Office f o r  resolution. 

We find that Western Alaska's contract should be 
reformed to allow upward correction representing the amount 
of a subcontractor quotation which was inadvertently omitted 
by Western Alaska from its bid. However, Western Alaska's 
request for correcfzion in an additional amount representins 
markun on the omitted subcontractor quotation is denied. 

The basic facts are not in dispute. S i x  bids were 
received bv the Corps in resnonse to the invitation, ranqinq 
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from Western Alaska's low bid of S2,455,000 to the hiqhest 
bid of $3,947,957. Western Alaska's bid was $741,900 
(approximatelv 23 percent) below the next low bid and 
$149,009 (approximatelv 6 percent) below the government 
estimate of $2,604,000. Because its bid was considerably 
below all other bids and the government estimate, Western 
Alaska checked its bid prices, and, shortlv after bid 
opening, Western Alaska notified the Corps that it had 
discovered that an electrical subcontractor's quotation of 
$237,483, plus its markup of 32.67 percent of that amount 
( $ 7 7 , 5 8 6 1 ,  had erroneouslv been omitted from its bid price. 
Thus, Western Alaska requested that the Corps allow it an 
upward correction of $315,069 which would increase Western 
Alaska's total bid price to $2,770,069. 

Western Alaska submitted its worksheets, memoranda 
documentinq subcontractor quotations it had received by 
telephone, and d sworn statement by one of its partners - 
certifyina that all documents submitted were the original 
documents used in calculating the bid and explaininq how the 
error occurred. Upon review of these materials, the con- 
tractinq officer determined that, while the worksheets 
confirmed the existence of this mistake, Western Alaska 
should not be permitted to correct its bid because it had 
failed to produce clear and convincinq evidence of its 
intended bid price. The matter was then referred to the 
Coros' Office of the Chief of Vnqineers for additional 
consideration. rJl%imatelv, the Office of the Chief of 
Rngineers agreed with the contractinq officer's findings and 
denied Western Alaska's request €or correction. Western 
Alaska subseauently accepted award of the contract at the 
oriqinal bid price and the parties agreed that Western 
Alaska could present its claim to our Office for resolu- 
tion. Accordingly, Western Alaska has pursued its claim 
before our Office and our decision is based upon a review of 
all of the material previouslv presented to the Corps, addi- 
tional correspondence submitted by the parties to our 
Office, and a conference which we qranted at Western 
Alaska's request. 

According to Western Alaska, the mistake occurred as 
follows. Western Alaska received a telephone quotation from 
its electrical subcontractor in the amount of S237,483, and 
a new estimator entered this amount on the bid spreadsheet 
in a column labeled "ELEC." Western Alaska received a tele- 
ohone auotation from its mechanical subcontractor only 12-15 
minutes before bid opening. The estimator entered the 
mechanical subcontractor's quotation in a separate column of 
the spreadsheet labeled "MFCH" instead of putting both 
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subcontractor quotations in the same column as is the normal 
Western Alaska practice. Since the mechanical subcon- 
tractor's quotation was 23 percent lower than the only other 
subcontractor quotation for mechanical work, Western Alaska 
decided to use it in the last few minutes before bid onen- 
ing. 
mechanical subcontractor quotation, only the figure for the 
mechanical subcontract was transferred to the bid summary 
worksheet which was used to prepare the bid. Thus, because 
of the rush to compile the bid and because the subcontractor 
quotations had originallv been entered in two separate 
columns on the spreadsheet, the electrical subcontract quote 
was inadvertently omitted from the bid summary sheet and the 
markup for this portion of the work was not calculated and 
added to the bid price. 

In the haste caused by the decision to use the new 

Western Alaska asserts that the markup it would have 
added to its bid for the electrical subcontractor's work can 
be computed by working backwards from the fiqures which 
appear on its bid summary sheet which shows a "subtotal" of 
S1,867,000 and a "basic bid" total of $2,477,000. According 
to Western Alaska, the difference of S610,OOO is entirely 
comprised of markup and is equal to 32.67 oercent of the 
subtotal. Usinq the same percentaae to calculate markup on 
the electrical subcontractor quotation results in $77,586 
additional markup. Thus, Western Alaska wants to modifv its 
present contract to reflect the electrical subcontract 
($237,483) plus markup ($77,586) for a total upward 
adjustment of S315 ,069 .  

Sssentially, the Corps admits that Western Alaska has 
provided evidence in its worksheets that the electrical 
subcontractor quotation was not carried forward from the 
sDreadsheet to the bid summary sheet for eventual incorpora- 
tion into the bid. However, the Corps takes %he position 
that it is not possible to tell with certainty what Western 
qlaska actually intended to bid. %e Corps points out that 
the 32.67 percent now used by Western Alaska to compute 
markup does not appear anywhere in the worksheets suoplied 
by Western Alaska. The Corps also Doints out that there are 
a number of unexplained discrepancies between the figures 
which appear in the bid summary sheet and the figures used 
in the bid. For example, the larqest single discrepancv is 
contained in the bid summary worksheet which shows a total 
bid of $2,477,000, or $22,000 more than the total which 
Western Alaska actually bid. The Corps fur%her cites 
several instances in which Western Alaska rounded UD certain 
fiqures from its bid worksheets before transferrinq those 
fiqures to the bid summary sheet. Moreover, the Corps 
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argues that Western Alaska has not explained why it waited 
until just a few minutes before bid opening to transfer its 
electrical subcontractor quote to its bid summary sheet 
when, in fact, this quote was received 2 days earlier. 
Thus, the Corps concludes that Western Alaska has not 
provided sufficient evidence of its intended bid to justifv 
correction. 

Applicable regulations orovide that a mistake in bid 
alleged before award may be corrected where the bidder 
presents clear and convincinq evidence establishins both the 
existence of the mistake and the bid actually intended, pro- 
vided that the correction would not result in the displace- 
ment of a lower bid. Federal Acquisition Requlation, 4R 
C.F.R. 6 14.406-3(a) ( 1 9 8 4 ) .  In judqinq the sufficiency of 
the evidence, we consider factors such as the closeness of 
the corrected bid and the next low bid as well as the ranqe 
of uncertaintv in the intended bid. In qeneral, the closer 
an asserted intended bid is to the next low bid, the more 
difficult it is to establish that it was the bid actuallv 
intended and, for this reason, correction may be disallowed 
when a corrected bid would come too close to the next low 
b i d .  - See Crimson Enterprises, Inc., R-213239, Mav 8 ,  1984, 
84-1 C.P.D. 'r 5 1 3 .  See a l s o  Aleutian Constructors, 
B-215111, July 12, 1984, 84-2 C.P.D. 'I 44. In this resoect, 

-- 
we note that Western Alaska's bid would still be S425,931 
below the next low bid if the full S315,069 upward correc- 
tion were allowed. 

From our examination of Western Alaska's workpapers, we 
conclude that there is indeed clear and convincinq evidence 
that Western Alaska merely neglected to carrv the electrical 
subcontractor's quotation of $237,483 forward from the 
spreadsheet to the final summary worksheet and the bid 
itself. The workpapers contain memoranda of telephone 
quotations received from an electrical subcontractor and a 
mechanical subcontractor. ?he exact fiqures contained in 
each telephone quotation memorandum are then listed in 
separate columns in the earliest workpaper--the spreadsheet. 
Powever, Western Alaska's final workoaper--the bid summary 
sheet--contains only the mechanical subcontractor's auoted 
orice but not the Driccl quoted bv the electrical suhcon- 
tractor. Furthermore, %he workpapers show that subtotals 
representinq all other cost components were transferred from 
the initial spreadsheet to the final bid summary sheet. 
Western Alaska's explanation of how the electrical subcon- 
tractor's quote was omitted when figures were transferred 
from one workpaper to another is plausible in view of the 
last minute substitution of one subcontractor for another 
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and the inexperience of the estimator. Thus, we conclude 
that it is clear that the electrical subcontractor auotation 
of $237,483, was erroneously omitted from the calculation of 
Western Alaska's bid. 

Concerning the markup of $77,586 which Western Alaska 
claims it would have added to its bid based uDon the amount 
of the electrical subcontractor's quotation, we aqree with 
the Corm that the evidence does not show that this amount 
would have been added to Western Alaska's bid if the elec- 
trical subcontractor's quotation had not been erroneously 
omitted. The worksheets contain no indication that a 
narticular percentage was used by Western Alaska to calcu- 
late markuo for any particular direct cost item. Further- 
more, comDarison of the individual cost components contained 
in the spreadsheet and in the final bid summary worksheet 
with the prices charged for those items in the actual bid 
reveals no consistent pattern for addinq markup to various 
cost items. Tn our view, the omission of anv worksheet 
entries which would show any markup related to subcontract 
work and the lack of any consistent pattern of applving 
markuD to individual cost elements are significant. - See 
France, R-214124, May 1 ,  1984, 84-1 C.P.D. qf 488 at 8 .  
While Western Alaska arques that the markup can he calcu- 
lated bv workinq from its bid summary worksheet in the 
manner described above, we do not aaree. Tn fact, the bid 
summary worksheet shows a figure of S50@,01)0 for "overhead & 
fee." Thus, it aDpears that Western Alaska may have used a 
flat fee to incorporate markup into its bid rather than 
addinq a Darticular percent for markuo to individual cost 
items, and, therefore, Western Alaska might not have 
increased the markur, charged in its bid at all. In any 
event, we aqree with the Corps that the amount of any addi- 
tional rnarkuD related to the electrical subcontract work is 
at best speculative. Accordingly, we conclude that Western 
Alaska has not presented clear and convincing proof of the 
amount of any additional markup it intended to bid, and, 
therefore, the contract should not be modified to adjust for 
markup. - See Pneumatic Construction Co., 8-207871, Aug. 31, 
1982, 82-2 CAD. *r 193. 

Western Alaska argues that it should be allowed to 
correct for both the omitted electrical subcontract work and 
related markup because its bid will remain low despite 
whatever ranqe of uncertainty there might be in determining 
its intended markup. In support of this arqument, Western 
Alaska cites several prior decisions of our Office, 
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including Fortec Contructors, 9-189949, Nov. 15, 1977, 77-2 
C.P.D. d 372, as well as the decision by the United States 
Court of Claims in Chris Berq, Inc. v. TJnited States, 426 
P.2d 314 (Ct. C1. 19701, as standinq for the proposition 
that bid correction should be allowed even where the 
intended bid cannot be established with certainty as lonq as 
the ranqe of uncertainty is relativelv small compared to the 
difference between the corrected bid and the next low bid. 

While we agree that, in limited circumstances, 
correction can he allowed even when the intended bid cannot 
be determined exactly and that such correction is not incon- 
sistent with the standard of requiring clear and convincing 
evidence of the intended bid (see, for example, Dadson 
Corp., 5-210413, June 7, 1983, 83-1 C.P.D. *I 618 and Western 
States Construction Co., Inc., 8-191209, Auq. 29, 1978, 78-2 
C.P.D. qr 1491, we do not believe that the circumstances of 
the present case present a narrow ranqe of uncertaintv 
reqardinq the claimed markup. As stated above, our review 
of the workpapers shows no evidence that any markup above 
the flat $500,000 fiqure for "overhead & fee" would have 
been added because of the electrical subcontract work. Tn 
any event, we have held that, if there is a range of uncer- 
tainty reqardina the intended bid, correction should place 
the contractor at the bottom end of that range, not at the 
top end of the uncertain ranqe as Western Alaska claims 

- -  
- 

here. See Vrooman Constructors, Inc., E-218610, oct. 2, 
1985, 5 5 - 2  C.P.D. qI 3 6 9  at 4 .  Thus, we believe that the 

- 
evidence sur>ports correction o f  the omission of the electri- 
cal subcontractor quotation but not markup based upon that 
quotation. 

In connection with the Corps' concern over a number of 
discrepancies it found in the various workpapers submitted 
by Western Alaska, we do not view the alleged discrepancies 
as precluding correction in this case. Several of the 
alleqed inconsistencies appear to be the result of the 
bidder's roundins off its fiqures durins the calculation of 
its bid prices; such rounding off does not preclude correc- 
tion of an erroneous bid if the intended hid can be shown 
from 
Jan. 
Inc. 
pane 
- 

t 
1 

ie 
V . United States, supra 

s which were found bv 

1 ~ .  , F3-187638, 
39 at 4; see also Chris Berq, --- . Moreover, most of the discre- 

the Corps concern portions of 
the worksheets which have little relation to the tvr>e of 
error claimed bv Western Alaska or to the tvoe of work 
affected by the error: accordinslv, these discrepancies do 
not preclude correction since the failure to transfer the 
electrical subcontract quotation to the bid has been 
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e s t a b l i s h e d  by c lear  and c o n v i n c i n g  e v i d e n c e .  F r a n c o ,  
B-214124, s u p r a ,  84-1 C.P.D. 11 488; A c t i v e  F i r e  S p r i n k l e r  
Corp., 57 Comp. Gen. 438 (19781, 78-1 C.P.D. 1 328. 
F i n a l l y ,  i n  v iew o f  t h e  f a c t  t h a t  Wes te rn  Alaska's uncor-  
rected b i d  was f o r  a t o t a l  o f  $2,455,000 and t h e  l a r g e s t  
d i s c r e p a n c y  p o i n t e d  o u t  by t h e  Corps was o n l y  $22,000 or  
less t h a n  o n e  p e r c e n t  o f  t h e  t o t a l  b i d  pr ice ,  t h e  a l l e g e d  
d i s c r e p a n c i e s  are  d e  m i n i m i s ,  h a v i n g  o n l y  a n e g l i g i b l e  
combined e f f e c t  o n t h e  b i d  price,  and d o  n o t  p r e c l u d e  
c o r r e c t i o n .  C h r i s  Berg, I n c .  v .  U n i t e d  S t a t e s ,  s u p r a ;  - see 
a l so  Dadson Corp., B-210413, supra,  83-1 C.P.D. 11 618. - 

We t h e r e f o r e  recommend t h a t  t h e  Corps r e f o r m  Western  
Alaska 's  c o n t r a c t  t o  i n c r e a s e  t h e  p r i c e  by $237,483, 
r e p r e s e n t i n g  t h e  omit ted e l ec t r i ca l  s u b c o n t r a c t  q u o t a t i o n .  

H a r r y  R. Van C l e v e  
G e n e r a l  Counse l  




