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Department of Army--Request for Advance MATTaA OF: 
Decision 

1. Payment of withheld contract funds that are 
claimed by the contractor's payment bond 
surety, which, pursuant to its obligation, 
paid an amount to subcontractors in excess of 
the amount remaining to be paid under the 
contract, may be made to the surety. Con- 
tractor's debts to its subcontractors on a 
different contract do not impact on this 
result because subcontractors do not have 
privity with the government. 

2. Payment of withheld contract funds should not 
be made except pursuant to an agreement by 
the parties or pursuant to an order by a 
court of competent jurisdiction,where con- 
tracting officer failed to insure that a 
valid Miller Act payment bond was furnished 
by the contractor, the contractor has not 
fully paid its subcontractors, and where the 
relative rights of the parties competing for 
the (limited) fund8 remain unclear. 

By letter dated August 22, 1984, the Chief, Finance and 
Accounting Division, Directorate of Resource Management, 
Army Corps of Engineers (Army), requested a decision of our 
Office in regard to the disbursement of funds withheld under 
two contracts, DACA65-82-C-0081 (contract 81) and 
DACA65-82-C-0154 (contract 154), between Eastern Building 
Services, Xnc. (Eastern), and the Army. 

Contract 81 Funds 

Work under contract 81 was substantially completed, but 
Eastern failed to pay all of its creditor-subcontractors. 
The Wausau Insurance Company (Wausau) has claimed she 
balance to be paid under this contract, $16,188, because 
pursuant to its obligations as Eastern's payment bond 
surety, it paid out over $30,000 to Eastern's subcon- 
tractors. Citing United Electric Corporation V. United 
States, 647 F.2d 1082 (Ct. Cl. 19811, - cert. denied 454 
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U . S .  863, 102 S. C t .  322 (19811, t h e  Army r e c o g n i z e s  t h a t  
s i n c e  p e r f o r m a n c e  h a s  b e e n  c o m p l e t e d  a n d  s i n c e  Wausau h a s  
p a i d  i t s  p r i n c i p a l ' s  o b l i g a t i o n s ,  Wausau is s u b r o g a t e d  t o  
E a s t e r n ' s  r i g h t  t o  t h e  u n p a i d  p o r t i o n  u n d e r  E a s t e r n ' s  c o n -  
t r a c t .  S e e  a l s o  P e a r l m a n  V. R e l i a n c e  I n s u r a n c e  Company,  
371 U.S. 132, 83 S. C t .  232, 9 L.Ed.2d 190 (1962). 

What c o n c e r n s  t h e  Army, h o w e v e r ,  is w h e t h e r  t h e  u n p a i d  
amount  u n d e r  c o n t r a c t  81 s h o u l d  b e  s e t o f f  by t h e  g o v e r n m e n t  
t o  p a y  E a s t e r n ' s  s u b c o n t r a c t o r s  n o t  p r o t e c t e d  by a s u r e t y  
bond u n d e r  c o n t r a c t  154, r a t h e r  t h a n  b e i n g  p a i d  t o  Wausau.  

S i n c e  t h e  s u b c o n t r a c t o r s  u n d e r  c o n t r a c t  154 l a c k  
p r i v i t y  o f  c o n t r a c t  w i t h  t h e  U n i t e d  S t a t e s ,  t h e y  do  n o t  h a v e  
s t a n d i n g  t o  s u e  t h e  g o v e r n m e n t  f o r  p a y m e n t  u n d e r  con-  
t r a c t  154. - S e e  U n i t e d  E l e c t r i c  C o r p o r a t i o n  V. U n i t e d  
S t a t e s ,  s u p r a .  T h e r e f o r e ,  t h e  p a y m e n t  bond s u r e t y  is 
e n t i t l e d  t o  p a y m e n t  o f  t h e  r e t a i n e d  f u n d s  u n d e r  c o n -  
t r a c t  81. - S e e - B a r r e t t  v. U n i t e d  S t a t e s ,  367 F . 2 d  834 ( C t .  
C 1 .  1966); U n i t e d  P a c i f i c  I n s u r a n c e  Co. V. U n i t e d  S t a t e s ,  
319 F.2d 893, ( C t .  C 1 .  1963). 

C o n t r a c t  154 F u n d s  

A p p r o x i m a t e l y  4-1/2 m o n t h s  a f t e r  a w a r d  o f  c o n t r a c t  154 
w a s  made t o  E a s t e r n ,  t h e  Army d i s c o v e r e d  t h a t  E a s t e r n  n e v e r  
s u b m i t t e d  v a l i d  M i l l e r  A c t  p e r f o r m a n c e  a n d  p a y m e n t  b o n d s .  
A t t e m p t s  t o  g e t  E a s t e r n  t o  s e c u r e  v a l i d  b o n d s  f a i l e d .  W i t h  
a p p r o x i m a t e l y  $27,000 i n  work  l e f t  t o  b e  p e r f o r m e d ,  E a s t e r n  
c e a s e d  f u n c t i o n i n g  a s  a c o r p o r a t e  e n t i t y .  E a s t e r n  a l l e g e d l y  
h a s  n o  a s s e t s .  

E a s t e r n ' s  s u b c o n t r a c t o r s  c o n t e n d  t h a t  E a s t e r n  owes them 
a t o t a l  o f  $64,584. E a s t e r n  d i s p u t e s  t h e  a l l e g a t i o n  t h a t  
$30,363.56 is owed t o  o n e  o f  t h e  s u b c o n t r a c t o r s ,  H.D.  
G l e g h o r n  E x c a v a t i n g  Co. ( G l e g h o r n ) ,  a n d  c o n t e n d s  t h a t  
G l e g h o r n  is i n d e b t e d  t o  E a s t e r n  in a n  amoun t  i n  e x c e s s  o f  
$ 1  1,700. 

A c c o r d i n g  t o  t h e  Army, e x c l u s i v e  o f  l i q u i d a t e d  damages  
a n d  t h e  e s t i m a t e d  c o s t  o f  c o m p l e t i o n  o f  t h e  c o n t r a c t ,  a 
b a l a n c e  o f  $14,569 r e m a i n s  t o  b e  p a i d  u n d e r  t h e  c o n t r a c t .  
The Army r e q u e s t s  t h a t  o u r  O f f i c e  d e c i d e  w h a t  t o  do  w i t h  t h e  
r e m a i n i n g  c o n t r a c t  f u n d s .  
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The Army i n f o r m s  us t h a t  a t  l e a s t  o n e  s u b c o n t r a c t o r  
p l a n s  t o  i n i t i a t e  a t o r t  c l a i m  a g a i n s t  t h e  Army u n d e r  t h e  
F e d e r a l  T o r t  C l a i m s  A c t ,  28  U.S.C. 5 5  2674 e t  seq. ( 1 9 7 6 ) ,  
f o r  t h e  v a l u e  o f  t h e  s e r v i c e s  f u r n i s h e d  t o  E a s t e r n  u n d e r  i t s  
c o n t r a c t ,  b a s i n g  i t s  c l a i m  on  t h e  a l l e g e d  n e g l i g e n t  f a i l u r e  
o f  t h e  c o n t r a c t i n g  o f f i c e r  t o  r e q u i r e  t h a t  E a s t e r n  f u r n i s h  a 
v a l i d  p a y m e n t  bond .  We n o t e ,  h o w e v e r ,  t h a t  s u c h  c l a ims  h a v e  
b e e n  h e l d  t o  be  n o t  c o g n i z a b l e  u n d e r  t h e  F e d e r a l  T o r t  C l a i m s  
Act.  See, e.g., Bob Bates ,  B-205165,  J a n .  8 ,  1 9 8 2 ,  82-1 
C . P . D .  1 25 ;  McMann v .  N o r t h e r n  P u e b l o s  E n t e r p r i s e s ,  
594  F.2d 784  ( 1 0 t h  C i r .  1 9 7 9 ) ;  D e v l i n  Lumber & S u p p l y  C o r p .  
V .  U n i t e d  S t a t e s ,  4 8 8  F.2d 88 ( 4 t h  C i r .  1 9 7 3 )  ( p e r  c u r i a m ) ,  

I n  v i e w  o f  t h e  d i s a g r e e m e n t  b e t w e e n  a t  l e a s t  o n e  o f  
E a s t e r n ' s  s u b c o n t r a c t o r s  a n d  E a s t e r n  r e g a r d i n g  t h e  amoun t  
owed by E a s t e r n  i t  w o u l d  n o t  b e  p o s s i b l e  t o  c o n c l u s i v e l y  
d e t e r m i n e  a d m i n i s t r a t i v e l y  t h e  r i g h t s  o f  a l l  t h e  p a r t i e s .  
The  a s c e r t a i n m e n t  o f  t h e  f a c t s  r e g a r d i n g  t h e s e  i s s u e s  i s  
p r o p e r l y  f o r  d e t e r m i n a t i o n  by  a c o u r t .  A l t h o u g h  t h e r e  i s  n o  
p r i v i t y  b e t w e e n  t h e  U n i t e d  S t a t e s  a n d  m a t e r i a l m e n  ( E a s t e r n ' s  
s u b c o n t r a c t o r s )  s o  a s  t o  w a r r a n t  t h e  s e t t l e m e n t  o f  t h e i r  
c l a i m s  by t h e  g o v e r n m e n t  ( s e e  - B-174534,  Dec. 1 0 ,  1 9 7 1 1 ,  i t  - 
h a s  b e e n  r e c o g n i z e d  t h a t  t h e  g o v e r n m e n t  ha,s a n o n e n f o r c e a b l e  
e q u i t a b l e  o b l i g a t i o n  t o  s ee  t h a t  s u b c o n t r a c t o r s  a r e  p a i d ,  
w h i c h  is g e n e r a l l y  r e l e a s e d  b y  t h e  p r e s e n c e  o f  r e l i a b l e  pay -  
men t  bond  s u r e t i e s .  - U n i t e d  S t a t e s  F i d e l i t y  & G u a r a n t  
C o .  e t .  a l .  v .  U n i t e d  S t a t e s ,  4 7 5  F.2d 1377  ( C t .  C 1 .  1973:; 
U n i t e d  S t a t e s  V .  Munsey T r u s t  C o . ,  s u p r a .  I n  t h e  c i r c u m -  
s t a n c e s  o f  t h i s  c a s e ,  w h e r e  t h e  c o n t r a c t o r  a d m i t s  t h a t  i t  
h a s  n o t  f u l l y  p a i d  i t s  s u b c o n t r a c t o r s ,  w h e r e  t h e r e  is no  
s u r e t y  t o  p a y  t h e  s u b c o n t r a c t o r s ,  w h e r e  i t  a p p e a r s  t h a t  
t h e r e  w i l l  b e  excess  r e t a i n e d  c o n t r a c t  f u n d s  i n  t h e  h a n d s  of  
t h e  g o v e r n m e n t ,  a n d  w h e r e  t h e  r e l a t i v e  r i g h t s  o f  t h e  p a r t i e s  
c o m p e t i n g  f o r  t h e  f u n d s  r e m a i n  u n c l e a r ,  w e  recommend t h a t  
Army r e t a i n  t h e  f u n d s  a n d  n o t  make paymen t  e x c e p t  p u r s u a n t  
t o  a n  a g r e e m e n t  by a l l  o f  t h e  p a r t i e s  o r  p u r s u a n t  t o  a n  
o r d e r  by  a c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n .  S e e  B-158142,  
F e b .  1 4 ,  1966 .  

- 

I o f  t h e  U n i t e d  S t a t e s  




