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1. W r i t t e n  n o t i c e  o f  damage w h i c h  g i v e s  b i l l  
o f  l a d i n g  number  a n d  i n f o r m s  c a r r i e r  t h a t  
p r o p e r t y  o w n e r  I n t e n d s  t o  f i l e  a c l a i m  f o r  
d a m a g e s  i s  s u f f i c i e n t  t o  r e b u t  p r e s u m p t i o n  
t h a t  c l e a r  d e l i v e r y  r e c e i p t  i s  c o r r e c t .  

2 .  Where c a r r i e r  h a s  s u p p l i e d  n o  e v i d e n c e  t o  
d e m o n s t r a t e  t h a t  g o o d s  were n o t  damaged 
w h i l e  i n  t h e  c a r r i e r ' s  p o s s e s s i o n ,  c a r r i e r  
h a s  n o t  m e t  i t s  b u r d e n  o f  p r o o f  a n d ,  
t h e r e f o r e ,  r e q u e s t  f o r  r e t u r n  o f  w i t h h e l d  
f u n d s  i s  d e n i e d .  

C o n t i n e n t a l  Van L i n e s ,  I n c .  ( c o n t i n e n t a l ) ,  h a s  a p p e a l e d  
o u r  C l a i m s  G r o u p ' s  d e n i a l  o f  i t s  c l a i m  f o r  a r e f u n d  o f  $ 9 0 ,  
w h i c h  t h e  U n i t e d  S t a t e s  Marine C o r p s ,  D e p a r t m e n t  of t h e  Navy 
( N a v y ) ,  w i t h h e l d  f r o m  C o n t i n e n t a l  f o r  damage i n c u r r e d  d u r i n g  
t r a n s p o r t  by C o n t i n e n t a l  of  s e v e n  i t e m s  o f  h o u s e h o l d  g o o d s  
owned by  M a r i n e  C o r p s  L i e u t e n a n t  T y s o n .  We a f f i r m  t h e  
C l a i m s  G r o u p ' s  d e c i s i o n .  

C o n t i n e n t a l  p i c k e d  u p  t h e  g o o d s  f r o m  P e n s a c o l a ,  
F l o r i d a ,  on  J u l y  28, 1982, a n d  d e l i v e r e d  them t o  Whidbey 
I s l a n d ,  W a s h i n g t o n ,  o n  A u g u s t  13. The g o o d s  were u n p a c k e d  
u p o n  d e l i v e r y  a n d  C o n t i n e n t a l  was g i v e n  a d e l i v e r y  r e c e i p t  
( D D  Form 619-l), w h i c h  d i d  n o t  i n d i c a t e  t h a t  a n y  g o o d s  were 
l o s t  o r  damaged.  L i e u t e n a n t  T y s o n ,  l a t e r  i n s p e c t e d  t h e  
g o o d s  a n d  d e t e r m i n e d  t h a t  s e v e n  i tems were damaged.  On 
S e p t e m b e r  10, C o n t i n e n t a l  r e c e i v e d  a n o t i c e  of l o s s  a n d  
damage  ( D D  Form 1840), w h i c h  s t a t e d  t h a t  a n  unknown number 
o f  i t e m s  s h i p p e d  u n d e r  g o v e r n m e n t  b i l l  o f  l a d i n g  ( G B L )  
No. CP-981,943 a n d  b e l o n g i n g  t o  L i e u t e n a n t  T y s o n ,  were 
damaged.  The  n o t i c e  a l s o  i n d i c a t e d  t h a t  t h e  e s t i m a f e d . v a l u e  
o f  t h e  damage  w a s  g r e a t e r  t h a n  $100 a n d  a f f o r d e d  C o n t i n e n t a l  
t h e  o p p o r t u n i t y  t o  i n s p e c t  t h e  g o o d s .  On J a n u a r y  27, 1983, 
C o n t i n e n t a l  i n f o r m e d  t h e  Navy t h a t  i t  w a s  d e n y i n g ' l i a b i l i t y  
b e c a u s e  t h e  n o t i c e  o f  damage w a s  n o t  t i m e l y .  On March  2, 
t h e  Navy n o t i f i e d  C o n t i n e n t a l  t h a t  C o n t i n e n t a l ' s  d e n i a l  of 
l i a b i l i t y  w a s  n o t  a c c e p t a b l e  a n d  t h a t  i f  paymen t  w a s  n o t  
r e c e i v e d  w i t h i n  30 d a y s ,  t h e  Navy w o u l d  i n s t i t u t e  a s e t o f f  
a c t i o n .  C o n t i n e n t a l  d i d  n o t  r e s p o n d  t o  t h i s  n o t i c e  a n d  t h e  
Navy w i t h h e l d  $ 9 0  f r o m  money owed t o  C o n t i n e n t a l .  
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As a common c a r r i e r ,  C o n t i n e n t a l ' s  l i a b i l i t y  i s  
c o n t r o l l e d  by t h e  Carmack  Amendment o f  1906, s e c t i o n  20(11) 
of t h e  I n t e r s t a t e  Commerce A c t ,  49 U.S.C. 5 11707 (1982), 
f o r m e r l y  49 U.S.C. 5 20(11), w h i c h  makes  c a r r i e r s  l i a b l e  f o r  
t h e  a c t u a l  l o s s  o r  damage c a u s e d  by  them t o  p r o p e r t y  t h e y  
t r a n s p o r t .  I n  a n  a c t i o n  t o  r e c o v e r  damages  f o r  a s h i p m e n t ,  
t h e  s h i p p e r  e s t a b l i s h e s  a prima f a c i e  case  o f  c a r r i e r  
l i a b i l i t y  by s h o w i n g  d e l i v e r y  t o  t h e  c a r r i e r  i n  good  
c o n d i t i o n ,  a r r i v a l  a t  t h e  d e s t i n a t i o n  i n  damaged c o n d i t i o n ,  
a n d  t h e  amoun t  o f  damages .  T h e  b u r d e n  is t h e n  s h i f t e d  to 
t h e  c a r r i e r  t o  show b o t h  t h a t  i t  w a s  f r e e  f r o m  n e g l i g e n c e  
a n d  t h a t  t h e  damage  w a s  d u e  t o  a n  e x c e p t e d  c a u s e .  The  B&B 
L i n e s ,  B-213840, Feb .  28, 1984, 84-1 C.P.D. 1 251. 

C o n t i n e n t a l  a s s e r t s  t h a t  t h e  Navy h a s  n o t  made o u t  i t s  
prima f a c i e  ca se  b e c a u s e  t h e  Navy h a s  n o t  shown t h a t  t h e  
g o o d s  were d e l i v e r e d  i n  damaged c o n d i t i o n .  C o n t i n e n t a l  
n o t e s  t h a t  t h e  g e n e r a l  r u l e  i s  t h a t  a c l e a r  d e l i v e r y  r e c e i p t  
i s  pr ima f a c i e  e v i d e n c e  t h a t  g o o d s  were n o t  damaged w h i l e  i n  
t h e  p o s s e s s i o n  o f  t h e  c a r r i e r .  C o n t i n e n t a l  f u r t h e r  n o t e s  
t h a t  p u r s u a n t  t o  a M i l i t a r y / I n d u s t r y  memorandum o f  u n d e r -  
s t a n d i n g  (memorandum),  t h e  p r e s u m p t i o n  t h a t  t h e  d e l i v e r y  
r e c e i p t  i s  c o r r e c t  i s  o v e r c o m e  i f ,  w i t h i n  45 d a y s  a f t e r  
g o o d s  a r e  d e l i v e r e d ,  t h e  c a r r i e r  i s  a d v i s e d  i n  w r i t i n g  o f  
t h e  d i s c o v e r y  o f  darnage t o  t h e  g o o d s .  C o n t i n e n t a l  
a c k n o w l e d g e s  s u c h  n o t i c e  w o u l d  p l a c e  on  t h e  c a r r i e r  t h e  
b u r d e n  o f  p r o v i n g  t h a t  t h e  g o o d s  were n o t  damaged w h i l e  t h e y  
were i n  t h e  c a r r i e r ' s  p o s s e s s i o n .  C o n t i n e n t a l  a g r e e s  t h a t  
i t  r e c e i v e d  t h e  w r i t t e n  n o t i c e  of  damage w i t h i n  4 5  d a y s  
a f t e r  L i e u t e n a n t  T y s o n ' s  g o o d s  were d e l i v e r e d .  C o n t i n e n t a l  
a s s e r t s ,  h o w e v e r ,  t h a t  t h e  n o t i c e  was n o t  s u f f i c i e n t  b e c a u s e  
t h e  damaged i t ems  were n o t  i n d i v i d u a l l y  l i s t e d .  C o n t i n e n t a l  
t h u s  a r g u e s  t h a t  i n  a c c o r d a n c e  w i t h  t h e  c l e a r  d e l i v e r y  
r e c e i p t  a n d  t h e  memorandum, t h e  damage is p r e s u m e d  n o t  t o  
h a v e  o c c u r r e d  w h i l e  t h e  g o o d s  were i n  C o n t i n e n t a l ' s  
p o s s e s s i o n  a n d  t h e  Navy h a s  n o t  p r o v e n  o t h e r w i s e .  
C o n t i n e n t a l  c o n c l u d e s  t h a t  t h u s  i t  i s  e n t i t l e d  t o  h a v e  t h e  
$ 9 0  r e t u r n e d  t o  i t .  

We f i n d  t h a t  C o n t i n e n t a l ' s  p o s i t i o n  r e g a r d i n g  w h e t h e r  
t h e  Navy e s t a b l i s h e d  i t s  pr ima f a c i e  c a s e  t h a t  t h e  g o o d s  
were damanged u p o n  d e l i v e r y  is w i t h o u t  m e r i t .  As 
C o n t i n e n t a l  a c k n o w l e d g e s ,  a c l e a r  d e l i v e r y  r e c e i p t  is n o t  
c o n c l u s i v e  e v i d e n c e  o f  t h e  c o n d i t i o n  o f  t h e  p r o p e r t y  a t  t h e  
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t i m e  of d e l i v e r y  t o  d e s t i n a t i o n  a n d ,  t h u s ,  d o e s  n o t  p r e c l u d e  
p r o o f  t h a t  t h e  g o o d s ,  i n  f a c t ,  were damaged when r e c e i v e d  
f r o m  t h e  c a r r i e r .  The  BbB L i n e s ,  B-213840, s u p r a .  I n  t h i s  
r e g a r d ,  t h e  memorandum, by i t s  te rms ,  e s t a b l i s h e s  a p r o -  
c e d u r e  by w h i c h  a c a r r i e r  w i l l  b e  n o t i f i e d  o f  loss o r  damage 
t o  g o o d s  w h i c h  w a s  n o t  d i s c o v e r e d  a t  t h e  t i m e  t h e  g o o d s  were 
d e l i v e r e d .  P u r s u a n t  t o  t h i s  memorandum, i f  t h e  c a r r i e r  i s  
g i v e n  w r i t t e n  n o t i c e  t h a t  g o o d s  h a v e  b e e n  damaged w i t h i n  
45 d a y s  a f t e r  t h e i r  d e l i v e r y ,  t h e  p r e s u m p t i o n  t h a t  t h e  
d e l i v e r y  r e c e i p t  i s  c o r r e c t  i s  o v e r c o m e  a n d ,  c o n s e q u e n t l y ,  
s u c h  n o t i c e  p l a c e s  on t h e  c a r r i e r  t h e  b u r d e n  o f  p r o v i n g  t h a t  
t h e  damage d i d  n o t  o c c u r  w h i l e  t h e  g o o d s  were i n  t h e  - 
c a r r i e r ' s  p o s s e s s i o n .  S e e  S t a r c k  Van L i n e s  of Columbus ,  
-* I n c  ' B-213837,  Mar. 20,984, 84-1 C.P.D. 1 337. 

C o n t i n e n t a l  a c k n o w l e d g e s  t h a t  i t  r e c e i v e d  t h e  w r i t t e n  
n o t i c e  o f  loss o r  damage  w i t h i n  4 5  d a y s  a f t e r  i t  d e l i v e r e d  
L i e u t e n a n t  T y s o n ' s  g o o d s ,  b u t  d e n i e s  t h a t  t h e  n o t i c e  w a s  
a d e q u a t e .  In a d d r e s s i n g  t h e  a d e q u a c y  o f  t h e  n o t i c e  o f  loss 
a n d  damage ,  t h e  c o u r t s  h a v e  h e l d  t h a t  a n o t i c e  o f  c l a i m  i s  
s u f f i c i e n t  i f  i t  n o t i f i e s  t h e  c a r r i e r  o f  a n  i n t e n t i o n  t o  
c l a i m  damages  by r e a s o n  o f  loss, damage o r  d e l a y  i n  r e s p e c t  
t o  a p a r t i c u l a r  s h i p m e n t  so  t h a t  t h e  c a r r i e r  may p r o m p t l y  
make s u c h  i n v e s t i g a t i o n  a s  t h e  f a c t s  o f  t h e  case may 
r e q u i r e .  K v a s n i k o f f  V .  Weaver  B r o s . ,  I n c . ,  ( A l a s k a )  405  
P.F.2d 781, 7 8 3  ( S u p p .  C t .  A l a s k a  1 9 6 5 ) .  T h u s ,  n o t i c e  is 
s u f  f i c i  
s u f  f i c i  
f o r  w h i  
I n c .  V .  

A p p e a l s  
S t a t e s ,  

- 

e n t  i f  i t  i s  w r i t t e n ,  t i m e l y  a n d  i n  c o n t e n t  
e n t  t o  a l e r t  t h e  c a r r i e r  t h a t  damage h a s  o c c u r r e d  
c h  r e p a r a t i o n  i s  e x p e c t e d .  N o v e l t y  E n t e r p r i s e s ,  

H u r i n  T r a n s p o r t a t i o n  Co., 2 5 8  S.2d 1 5 1 ,  1 5 2  ( C t .  
, L a .  1 9 7 2 ) ;  Delaware,  L .  & W.R. Co. V. U n i t e d  

1 2 3  F. Supp.  5 7 9 ,  5 8 2  ( S . D . N . Y .  1 9 5 4 ) .  

I n  t h i s  case ,  t h e  n o t i c e  o f  l o s s  o r  damage s e n t  t o  
C o n t i n e n t a l  i n f o r m e d  C o n t i n e n t a l  t h a t  g o o d s  owned by 
L i e u t e n a n t  T y s o n  s h i p p e d  u n d e r  G B L  CP981943 a n d  d e l i v e r e d  
on A u g u s t  1 3  h a d  b e e n  l o s t  o r  damaged.  The n o t i c e  f u r t h e r  
a d v i s e d  C o n t i n e n t a l  t h a t  t h e  owner  o f  t h e  p r o p e r t y  i n t e n d e d  
t o  f i l e  a c l a i m  e s t i m a t e d  a t  more  t h a n  $100  a n d  t h a t  Con- 
t i n e n t a l  c o u l d  i n s p e c t  t h e  p r o p e r t y .  We f i n d  t h a t  t h i s  
n o t i c e  c o m p l i e s  w i t h  t h e  s t a n d a r d  n o t e d  a b o v e .  T h e r e f o r e ,  

. Z o n t i n e n t a l  r e c e i v e d  n o t i c e  o f  damage w i t h i n  t h e  r e q u i r e d  
t i m e ,  b u t  c h o s e  n o t  t o  i n v e s t i g a t e  t h e  c la im.  C o n s e q u e n t l y ,  
w e  f i n d  t h a t  t h e  n o t i c e  r e b u t t e d  t h e  p r e s u m p t i o n  t h a t  t h e  
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d e l i v e r y  r e c e i p t  w a s  c o r r e c t  a n d  made o u t  t h e  N a v y ' s  prima 
f a c i e  case t h a t  t h e  g o o d s  were damaged a t  t h e  t i m e  t h e y  were 
d e l i v e r e d  by C o n t i n e n t a l .  SLnce  C o n t i n e n t a l  h a s  o f f e r e d  no  
e v i d e n c e  t o  d e m o n s t r a t e  t h a t  t h e  g o o d s  were n o t  damaged 
w h i l e  t h e y  were i n  C o n t i n e n t a l ' s  p o s s e s s i o n ,  C o n t i n e n t a l  h a s  
n o t  m e t  i t s  b u r d e n  o f  o v e r c o m i n g  t h e  N a v y ' s  prima f a c i e  
case.  A c c o r d i n g l y ,  w e  a f f i r m  o u r  C l a i m s  G r o u p ' s  d e c i s i o n  
t h a t  t h e  money w i t h h e l d  s h o u l d  n o t  b e  r e t u r n e d  t o  
C o n t i n e n t a  1 . 

, .  

C o m p t r o l l e r  G e n e r a l  
1 of  t h e  U n i t e d  S t a t e s  




