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S u p e r v i s o r s  of p r e v a i l i n g  r a t e  e m p l o y e e s  
who n e g o t i a t e  t h e i r  p a y  i n c r e a s e s  a r e  
s u b j e c t  t o  s t a t u t o r i l y - i m p o s e d  p a y  l i m i -  
t a t i o n  wh ich  a p p l i e s  t o  most p r e v a i l i n g  
ra te  e m p l o y e e s .  T h e s e  supervisors are 
w i t h i n  t h e  e x p r e s s  terms o f  t h e  pay 
i n c r e a s e  l i m i t a t i o n  and  are n o t  c o v e r e d  
by  t h e  s p e c i f i c  e x c l u s i o n s  f r o m  t h e  
l i m i t a t i o n .  60 Comp.  Gen. 58 ( 1 9 8 0 ) ,  
d i s  t i n g u  i s h e d .  

The i s s u e  i n  t h i s  d e c i s i o n  is  w h e t h e r  t h e  p a y  i n c r e a s e  
for  R a d i o  B r o a d c a s t  T e c h n i c i a n  Foremen may be e x c l u d e d  f r o m  
t h e  p a y  i n c r e a s e  l i m i t a t i o n  imposed b y  law o n  most p r e v a i l -  
i n g  r a t e  e m p l o y e e s .  W e  h o l d  t h a t  t h e  p a y  i n c r e a s e  f o r  
these s u p e r v i s o r s  is  s u b j e c t  t o  t h e  s t a t u t o r i l y - i m p o s e d  p a y  
i n c r e a s e  l i m i t a t i o n  e v e n  t h o u g h  t h e i r  s u b o r d i n a t e s  n e g o t i -  
ated h i g h e r  wage i n c r e a s e s  a n d  were e x c l u d e d  f r o m  t h e  p a y  
i n c r e a s e  l i m i t a t i o n .  

BACKGROUND 

The d e c i s i o n  is i n  r e s p o n s e  to  a r e q u e s t  f rom 
W i l l i a m  E .  Ca r ro l l ,  Director o f  P e r s o n n e l ,  Voice of America, 
U n i t e d  S t a t e s  I n f o r m a t i o n  Agency. 

The  a g e n c y  request s t a t e s  t h a t  Radio Broadcast 
T e c h n i c i a n s  a re  p r e v a i l i n g  r a t e  e m p l o y e e s  who n e g o t i a t e  
t h e i r  wages as p r o v i d e d  u n d e r  s e c t i o n  9 ( b )  of P u b l i c  Law 
92-392 ( A u g u s t  1 9 ,  1 9 7 2 )  a n d  s e c t i o n  704  o f  P u b l i c  Law 
95-454 (October 13, 1 9 7 8 ) ,  5 U.S .C .  S 5343 n o t e  ( 1 9 8 2 ) .  
W h i l e  P u b l i c  Law 92-392 e s t a b l i s h e d  a s t a t u t o r y  bas i s  f o r  
t h e  p r e ' v a i l i n g * r a t e  s y s t e m ,  s e c t i o n  9 ( b )  o f  t h a t  law 
p r e s e r v e d  t h e  p r o v i s i o n s  of n e g o t i a t e d  c o n t r a c t s  i n  e f f e c t  
o n  t h e  d a t e  o f  i ts  e n a c t m e n t ,  as w e l l  as t h e  r e n e w a l ,  
e x t e n s i o n  o r  m o d i f i c a t i o n  o f  s u c h  p r o v i s i o n s .  S e c t i o n  
7 0 4 ( b )  o f  P u b l i c  Law 95-454,  t h e  C i v i l  S e r v i c e  Reform A c t ,  
c l a r i f i e s  t h e  r i g h t s  o f  e m p l o y e e s  c o v e r e d  b y  s e c t i o n  9 ( b )  o f  
P u b l i c  Law 92-392 t o  n e g o t i a t e  t h e i r  wages. 5 8  Comp. Gen. 
198  ( 1 9 7 9 ) .  
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The f i r s t - l i n e  s u p e r v i s o r s  o f  these e m p l o y e e s ,  Radio 
B r o a d c a s t  T e c h n i c i a n  Foremen,  a r e  a l so  p r e v a i l i n g  ra te  
e m p l o y e e s ,  b u t  a s  s u p e r v i s o r s  t h e y  are  e x c l u d e d  f r o m  t h e  
b a r g a i n i n g  u n i t  w h i c h  n e g o t i a t e s  wages. S i n c e  1981 ,  t h e  
Foremen h a v e  had  t h e i r  wages s e t  a t  111.5 p e r c e n t  o f  t h e  
jou rneyman  r a t e  f o r  Radio Broadcast T e c h n i c i a n s .  However, 
by  a p p l y i n g  t h e  s t a t u t o r y  p a y  l i m i t a t i o n  t o  t h e  Foremen b u t  
n o t  to t h e  T e c h n i c i a n s  who n e g o t i a t e  t h e i r  wages, t h e  a g e n c y  
h a s  n o t  b e e n  ab le  to m a i n t a i n  t h e  11.5 p e r c e n t  d i f f e r e n c e  
be tween  t h e  Foremen a n d  t h e i r  s u b o r d i n a t e s .  

The  a g e n c y  a s k s  w h e t h e r  t h e  Foremen may be e x c l u d e d  
from t h e  s t a t u t o r y  p a y  i n c r e a s e  l i m i t a t i o n  s i n c e  t h e i r  wages 
are d i r e c t l y  b a s e d  o n  a n e g o t i a t e d  rate w h i c h  is exempt  f r o m  
t h e  l i m i t a t i o n .  The  a g e n c y  c i t e s  our d e c i s i o n  i n  
A b l e i d i n g e r  and  Walters, 60 Comp. Gen. 58 ( 1 9 8 0 ) ,  where w e  
h e l d  t h a t  t h e  s u p e r v i s o r s  o f  B u r e a u  o f  R e c l a m a t i o n  e m p l o y e e s  
who n e g o t i a t e  t h e i r  wages  c o u l d  be p a i d  d o u b l e  o v e r t i m e  
s i n c e  t h e  s u p e r v i s o r s '  r a tes  were based o n  t h e  n e g o t i a t e d  
ra tes  o f  t h e i r  s u b o r d i n a t e s .  The a g e n c y  s t a t e s  t h a t  t h e  pay 
s e t t i n g  procedure f o r  t h e  Foremen i s  analoqous t o  t h e  o n e  
c o n s i d e r e d  i n  ou r  d e c i s i o n  i n  A b l e i d i n g e r  and  Walters s i n c e  
t h e  Foremen wage ra te  is  e s t a b l i s h e d  d i r e c t l y  f r o m  a n e g o t i -  
a ted p a y  r a t e ;  i t  a t tempts  t o  p r e s e r v e  p r e v a i l i n g  ra tes  i n  
t h e  p r i v a t e  sector economy: a n d  i t  is b a s e d  o n  a pas t  prac- 
t i ce  w h i c h  f i r s t  e x i s t e d  25 y e a r s  ago. 

F i n a l l y ,  t h e  a g e n c y  s u g g e s t s  t h a t  w h i l e  t h e  i n t e n t  of 
t h e  p a y  l i m i t a t i o n  was t o  t r e a t  w h i t e  co l l a r  a n d  b l u e  c o l l a r  
e m p l o y e e s  e q u i t a b l y ,  i t  was n o t  f o r e s e e n  t h a t  a p p l i c a t i o n  o f  
t h e  pay l i m i t a t i o n  would a l l o w  t h e  p a y  ra tes  o f  s u b o r d i n a t e s  
' 'to reach v i r t u a l  p a r i t y "  w i t h  s u p e r v i s o r y  r a t e s ,  t h e r e b y  
c a u s i n g  a d v e r s e  e f f e c t s  o n  morale and  r e c r u i t i n e n t  f o r  these 
s u p e r v i s o r y  p o s i t i o n s .  

O P I N I O N  

The a g e n c y  r e f e r s  to  t h e  p a y  i n c r e a s e  l i m i t a t i o n  of 
most p r e v a i l i n g  r a t e  e m p l o y e e s  imposed  by  s e c t i o n  l i ) l ( f )  o f  
P u b l i c  Law 98-151 (November 1 4 ,  1 9 8 3 ) ,  9 7  S t a t  973 ,  w h i c h  
i n c o r p o r a t e d  t h e  p r o v i s i o n s  o f  H.H. 4139,  a s  passed by t h e  
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House of Representatives on October 27, 1983.1/ Section 
616(a) of H. R. 4139 provides in part: 

- 

"Sec. 616.(a) Notwithstanding any other 
provision of law, no part of any of the funds 
appropriated for the fiscal years ending 
September 30, 1984, or September 30, 1985, 
by this Act or any other Act, may be used to 
pay any prevailing rate employee described in 
section 5342(a)(2)(A) of title 5, United 
States Code * * * in an amount * * *'I 

Subsection 616(a) goes on to specify formulas for  deter- 
mining the amounts payable which, in effect, limit pay 
adjustments for prevailing rate employees to comparable 
adjustments for General Schedule employees. 

Both the Radio Broadcast Technicians and Foremen are 
considered prevailing rate employees as described in 
5 U.S.C. S 5342(a)(2)(A) as follows: 

"an individual employed in or under an 
agency in a recognized trade or craft, or 
other skilled mechanical craft, or in an 
unskilled, semiskilled, or skilled manual 
labor occupation, and any other individual, 
including a foreman and a supervisor, in a 
position having trade, craft, or laboring 
experience and knowledge as the paramount 
requirement * * *'I 

Thus, both the Technicians and the Foremen are covered by 
the terms of subsection 616(a) of H.R. 4139. 

Section 616 then makes two exceptions to the pay 
increase limitation imposed by subsection 616(a). The first 
exception is contained in subsection 616(b) as follows: 

- l/ We note that this pay increase limitation 
' language is substantially the same in 
section 202 of Public Law 98-270, 98 Stat. 
158, April 18, 1984 (fiscal year 1984), and 
in section 101(j) of Public Law 98-473, 
October 12, 1984 (fiscal year 1985). 
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" ( b )  N o t w i t h s t a n d i n g  t h e  p r o v i s o n s  of 
s e c t i o n  9 ( b )  o f  P u b l i c  Law 92-392 o r  s e c t i o n  
7 0 4 ( b )  of P u b l i c  L a w  95-454,  t h e  p r o v i s i o n s  
o f  s u b s e c t i o n  ( a )  o f  t h i s  s e c t i o n  s h a l l  a p p l y  
( i n  s u c h  manner  as t h e  O f f i c e  o f  P e r s o n n e l  
Management s h a l l  prescribe) to  a n y  p r e v a i l i n g  
r a t e  e m p l o y e e  t o  whom s u c h  s e c t i o n  9 ( b )  
a p p l i e s ,  e x c e p t  t h a t  t h e  p r o v i s i o n s  of 
s u b s e c t i o n  ( a )  may n o t  a p p l y  t o  a n y  i n c r e a s e  
i n  a wage s c h e d u l e  or r a t e  which  is r e q u i r e d  
by t h e  terms of a c o n t r a c t  e n t e r e d  i n t o  
b e f o r e  October 1 ,  1983  .It (Emphas is  
s u p p l i e d ) .  

T h i s  e x c e p t i o n  r emoves  t h e  T e c h i c i a n s  f r o m  t h e  l i m i t a t i o n  
s i n c e ,  a c c o r d i n g  t o  t h e  a g e n c y ,  t h e i r  s a l a r y  i n c r e a s e s  are 
r e q u i r e d  b y  t h e  terms of a c o n t r a c t  e n t e r e d  i n t o  b e f o r e  
October 1 ,  1983 .  On t h e  o t h e r  h a n d ,  t h e  Foremen are  n o t  
c o v e r e d  by  t h e  c o n t r a c t  a n d ,  t h e r e f o r e ,  are  n o t  s u b j e c t  to 
t h e  s u b s e c t i o n  6 1 6 ( b )  e x c e p t i o n .  

T h e  s e c o n d  e x c e p t i o n  is c o n t a i n e d  i n  s u b s e c t i o n  6 1 6 ( g )  
o f  H.R. 4139 as f o l l o w s :  

" ( g )  N o t w i t h s t a n d i n g  t h e  l i m i t a t i o n s  
imposed o n  p r e v a i l i n g  r a t e  p a y  p u r s u a n t  to  
s u b s e c t i o n  ( a )  o f  t h i s  s e t i o n ,  s u c h  l i m i t a -  
t i o n s  s h a l l  n o t  a p p l y  t o  wage a d j u s t m e n t s  f o r  
p r e v a i l i n g  r a t e  s u p e r v i s o r s  p r o v i d e d  by  t h e  
s u p e r v i s o r y  p a y  p l a n  p u b l i s h e d  i n  t h e  Federal  
R e g i s t e r  o n  March 30 ,  1983  ( 4 8  Fed.  Reg. 
1 3 3 8 4 )  ." 

The  a g e n c y  a d v i s e s  t h a t  t h e  Foremen are  n o t  c o v e r e d  by t h e  
c i t e d  s u p e r v i s o r y  p a y  p l a n ;  t h u s  t h e  s u b s e c t i o n  6 1 6 ( g )  
e x c e p t i o n  l i k e w i s e  does n o t  a p p l y  to  them. 

I n  e s s e n c e ,  t h e r e f o r e ,  t h e  Foremen a r e  s u b j e c t  t o  t h e  
p a y  i n c r e a s e  l i m i t a t i o n  by t h e  e x p r e s s  terms o f  s u b s e c t i o n  
6 1 6 ( a )  of H . R .  4139,  a n d  t h e y  a r e  n o t  c o v e r e d  by e i the r  o f  
t h e  e x c e p t i o n s  t o  t h a t  l i m i t a t i o n .  We do n o t  b e l i e v e  t h a t  
o u r  d e c i s i o n  i n  A b l e i d i n q e r  and  Walters, c i ted  p r e v i o u s l y ,  
p r o v i d e s  a b a s i s  f o r  r e m o v i n g  t h e  Foremen f r o m  t h e  lirnita- 
t i o n .  

A b l e i d i n g e r  and  Walters c o n c e r n e d  a s t a t u t o r y  
p r o v i s i o n ,  5 'J.S.C. S 5544 ( 1 9 8 2 ) ,  w h i c h  l i m i t s  o v e r t i m e  
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compensation for prevailing wage employees to one and 
one-half the basic rate. In an earlier decision we had held 
that, notwithstanding 5 U.S.C. S 5544, prevailing rate 
employees could negotiate double overtime pay pursuant to 
section 9(b) of Public Law 92-392 and section 704(b) of 
Public Law 95-454. See 58 Comp. Gen. 198 (1979). We also 
had allowed double overtime pay for many years even though 
it was not based on negotiation under section 9(b) and 
704(5). See 59 Comp. Gen. 583 (1980). Ableidinger and 
Walters extended these decisions to approve double overtime 
f o r t a i n  prevailing rate foremen who had received double 
overtime for 20 years and whose basic pay was tied to the 
rates negotiated by the employees they supervised. While 
these foremen were not subject to section 9(b) and 704(b), 
we concluded: 

"Since the broad purpose of section 9(b) 
and section 704(b) was to preserve 
pre-existing prevailing rate practices, and 
since there is no sound basis for distin- 
guishing the foremen's situation from that 
presented in 59 Comp. Gen. 583, supra, 
we hold that the payment of double time for 
overtime to the foremen * * * is proper. 
* * * "  60 Comp. Gen. 58, at 60. 

The considerations underlying our decision in 
Ableidinger and Walters do not-apply in the face of the 
clear terms of the statutory pay increase limitation here - - -  
involved. As noted previously, section 616 of H.R. 4139 
expresses quite specifically both the basic coverage of the 
limitation and the exceptions to it. The limitation applies 
by its terms to the Radio Broadcast Technicians and the 
exceptions do not. 

Moreover, subsection 616(b) of H.R. 4139 states that 
" [nlotwithstanding the provisions of section 9(b) of Public 
Law 92-392 or section 704(b) of Public Law 95-454," the 
limitation applies to any prevailing rate employees to whom 
section 9 ( b )  applies except as inconsistent with contracts 
entered into before October 1 ,  1983. Thus, the basic 
approach of the limitation is to cover section 9(b) 
employees along with other prevailing rate employees. 
In view of this, the analogy to section 9(b) and section 
704(b) relied on in Ableidinger and Walters is unavailing 
here. 
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A c c o r d i n g l y ,  w e  f i n d  n o  bas i s  t o  e x c l u d e  t h e  Radio  
B r o a d c a s t  T e c h n i c i a n  Foremen from t h e  s t a t u t o r y  pay  i n c r e a s e  
l i m i t a t  ion .  

I Comptroller d*+ G n e r a l  

of t h e  Un i t ed  S t a t e s  
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