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1 .  A t r a n s f e r r e d  employee a t t e m p t e d  t o  
p e r s o n a l l y  s e l l  h i s  r e s i d e n c e  a t  h i s  
o l d  d u t y  s t a t i o n  and i n c u r r e d  adver -  
t i s i n g  expenses .  Because h e  was 
u n s u c c e s s f u l ,  h e  p l a c e d  t h e  sale i n  
t h e  hands of a r ea l  e s t a t e  a g e n t ,  who 
d i d  s e l l  t h e  p r o p e r t y .  A commission 
p a i d  t o  t h e  a g e n t  o n  t h a t  s a l e  was 
r e imbursed  t o  t h e  employee, b u t  p r i o r  
a d v e r t i s i n g  costs were d isa l lowed.  
On reclaim, t h e  d i s a l l o w a n c e  is 
s u s t a i n e d .  Xhen a s e p a r a t e  adve r -  
t i s i n g  cost is  i n c u r r e d  w h i c h  d o e s  
not r e su l t  i n  t h e  sa le  o f  a r e s i d e n c e ,  
p a r a .  2-6.2 o f  t h e  F e d e r a l  T r a v e l  
R e g u l a t i o n s  ( F T R )  p r e c l u d e s  reimburse- 
m e n t .  

2 .  A t r a n s f e r r e d  employee owned a 
r e s i d e n c e  o n  a 10-acre t r a c t  a t  h i s  
o ld  d u t y  s t a t i o n .  I n  o r d e r  to  f a c i l i -  
t a t e  sa le ,  t h e  p r o p e r t y  was d i v i d e d  
i n t o  two p a r c e l s  and s o l d  to  two sepa-  
r a t e  buye r s .  
p a r c e l  c o n t a i n i n g  t h e  r e s i d e n c e  were 
re imbursed  t o  employee,  b u t  e x p e n s e s  
associated w i t h  p a r c e l  n o t  c o n t a i n -  
i n g  t h e  r e s i d e n c e  were d i s a l l o w e d .  
On reclaim, t h e  d i s a l l o w a n c e  is 
s u s t a i n e d .  When s e p a r a t e  p u r c h a s e r s  
o f  d i v i d e d  p r o p e r t y  a r e  i n v o l v e d ,  a 
p a r c e l  o f  l a n d  o t h e r  t h a n  t h a t  upon 
which  t h e  r e s i d e n c e  is s i t u a t e d  is n o t  
c o n s i d e r e d  a s  b e i n g  r e a s o n a b l y  r e l a t e d  
to  t h e  r e s i d e n c e  as r e q u i r e d  by FTR 
p a r a .  2 - 6 . l f .  

Real e s t a t e  e x p e n s e s  o f  

3 .  A t r a n s f e r r e d  employee s h i p p e d  
househo ld  goods  u n d e r  t h e  a c t u a l  
expense  method. T h e  goods  weighed 
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i n  excess of the maximum allowable. 
Under FTR para. 2-8.3b(5), the 
employee is l i a b l e  for  excess weight 
and de l ivery  cos t s  a s  a percentage of 
t h e  t o t a l  expenses associated w i t h  
t h a t  shipment, based on the r a t i o  of 
the excess weight t o  t h e  t o t a l  weight 
of the goods shipped. These regula- 
t i ons  have the force and e f f e c t  of law 
and may not be waived o r  modified, 
regardless  of circumstances. 

T h i s  dec is ion  is i n  response t o  a request  from an 
authorized c e r t i f y i n g  o f f i c e r ,  In t e rna l  Revenue Service,  
Southwest Region, Department of the Treasury. The matter 
concerns the en t i t l ement  of one of i t s  employees, 
M r .  John A .  Byrd ,  t o  be reimbursed c e r t a i n  re loca t ion  
expenses and excess w e i g h t  and de l ivery  charges for  h i s  
household goods shipment incident  t o  a permanent change-of- 
s t a t i o n  t r a n s f e r  i n  A u g u s t  1982.  For reasons set f o r t h  
below, we hold t h a t  M r .  Byrd may not be reimbursed f o r  t h e  
adver t i s ing  o r  c losing cos t s  on the parce l  of land not con- 
ta ining h i s  res idence,  and h e  is l i a b l e  f o r  the charges fo r  
excess w e i g h t  of household goods w i t h  the modification of 
the computation s e t  o u t  below. 

BACKGROUND 

M r .  Byrd ,  an employee of the In t e rna l  Revenue Service,  
Southwest Region, was t ransfer red  from Dallas ,  Texas, t o  
Durango, Colorado, e f f e c t i v e  A u g u s t  2 3 ,  1982 .  A t  t h a t  time, 
he owned and occupied a s  h i s  residence a house o n  10  acres  
of land i n  Canton, Texas. Immediately following r ece ip t  of 
not ice  of h i s  impending t r a n s f e r ,  h e  attempted t o  s e l l  h i s  
home and a l l  surrounding property without t h e  ass i s tance  of 
a r e a l  e s t a t e  agent. A s  a r e s u l t ,  he incurred advert is ing 
expenses i n  t h e  amount of $ 2 1 1 . 6 2 .  Because he was unsuc- 
c e s s f u l ,  h e  l i s t e d  the property w i t h  a r e a l  e s t a t e  agent. 
I n  order  t o  f a c i l i t a t e  the s a l e ,  t h e  r e a l  e s t a t e  agent 
divided the property i n t o  two pa r t s .  The f i r s t  pa r t  was 
a 2.136-acre parce l  containing Mr. B y r d ' s  residence.  The 
second parcel  was a l l  of t h e  renaining acreage. Both p a r t s  
were sold on o r  about A u g u s t  2 2 ,  1983 ,  t 3  two separate  
buyers. 
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M r .  Byrd was reimbursed f o r  t h e  rea l  es ta te  e x p e n s e s  
i n c u r r e d  i n c i d e n t  t o  t h e  s a l e  o f  t h e  2 .136-ac re  p a r c e l ,  b u t  
t h e  e x p e n s e s  of s e l l i n g  t h e  s e c o n d  p a r c e l  were d i s a l l o w e d ,  
based o n  our d e c i s i o n  8-171493, F e b r u a r y  2, 1971. I n  a d d i -  
t i o n  t o  t h a t  d i s a l l o w a n c e ,  t h e  a g e n c y  a l s o  d i s a l l o w e d  reim- 
b u r s e m e n t  for  t h e  a d v e r t i s i n g  e x p e n s e s  i n c u r r e d  by Mr. Byrd 
p r i o r  to  p l a c i n g  t h e  p r o p e r t y  i n  t h e  h a n d s  o f  t h e  r e a l  
e s t a t e  a g e n t .  T h i s  d i s a l l o w a n c e  was b a s e d  o n  p r o v i s i o n s  of 
t h e  I n t e r n a l  Revenue Manual ( I R M ) ,  1763, s e c t i o n  593(1)(b); 
p a r a g r a p h  2-6.2b o f  t h e  Federal T r a v e l  R e g u l a t i o n s ,  FPMR 
101-7 (September 1981) (FTH); a n d  46 Comp. Gen,  812 (1967). 
M r .  Byrd  h a s  d i s p u t e d  t h e  d i s a l l o w a n c e  of those two items. 

The  t h i r d  e x p e n s e  item i n  d i s p u t e  is t h e  c h a r g e  
a s s e s s e d  a g a i n s t  Ar. d y r d  f o r  t h e  excess .weight  of h i s  
h o u s e h o l d  g o o d s  s h i p m e n t  and  e x t r a  d e l i v e r y  e x p e n s e  
i n c u r r e d .  Based o n  p r o v i s i o n s  i n  the IRM and  our deci- 
s i o n  B-199780, F e b r u a r y  17, 1981, t h e  a g e n c y  d e t e r m i n e d  
t h a t  t h e  e x c e s s  w e i g h t  and  d e l i v e r y  charges owed by h i m  
were $548.49. Mr. Byrd d e t e r m i n e d  by h i s  own c o m p u t a t i o n  
t h a t  he owed o n l y  $315.22, f r o m  w h i c h  h e  d e d u c t e d  $25 for  
damages  c l a i m e d  to  h a v e  b e e n  d o n e  t o  h i s  p e r s o n a l  p r o p e r t y  
by t h e  mover s  and r e i m b u r s e d  t h e  a g e n c y  $290.22. The  
a g e n c y  n o t  o n l y  d i s a g r e e s  w i t h  h i s  c o m ? u t a t i o n ,  b u t  claims 
t h a t  a n y  s u c h  loss or  damage c la im w h i c h  h e  had  must  be  made 
a g a i n s t  t h e  moving company. - 

DECISION 

A d v e r t i s i n g  e x p e n s e s  

P a r a g r a p h  2-6.2 of t h e  FTR, w h i c h  g o v e r n s  reimbursable 
and  n o n r s i m b u r s a b l e  r e a l  es ta te  e x p e n s e s ,  p r o v i d e s :  

"a.  Broker 's  f e e s  a n d  real  e s t a t e  
c o m m i s s i o n s .  A b r o k e r ' s  f e e  or r ea l  e s t a t e  
commiss ion  paid by t h e  e m p l o y e e  f o r  s e r v i c e s  
i n  s e l l i n g  h i s  r e s i d e n c e  is reimbursable,  
but n o t  i n  excess o f  r a t e s  g e n e r a l l y  c h a r g e d  
* * * i n  t h e  l o c a l i t y  of t h e  o l d  o f f i c i a l  
s t a t i o n .  * * * 
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"b. Other adver t i s ing ,  s e l l i n g ,  and 
appra isa l  expenses. Costs of newspaper, 
b u l l e t i n  board, m u l t i p l e - l i s t i n g  s e rv i ces  
and o ther  adver t i s ing  for  s a l e  of the r e s i -  
dence a t  t h e  o ld  o f f i c i a l  s t a t i o n  a re  reim- 
bursable i f  the  employee has not paid for  
such serv ices  i n  the form of a broker ' s  fee  
o r  r e a l  e s t a t e  agent ' s  commission. * * *.'I 

I n  our decis ion 46 Comp. Gen. 812 (1967), we considered 
a s i t u a t i o n  s imi l a r  t o  t h a t  involved i n  t h e  present case,  
where t h e  employee incurred adver t i s ing  expenses i n  an 
unsuccessful attempt t o  personally s e l l  h i s  residence before 
securing the se rv ices  of a broker. We ruled there  t h a t  
where an enployee is  reimbursed a broker 's  fee o r  r e a l  
e s t a t e  commission i n  connection w i t h  the  s a l e  of h i s  resi- 
dence, which fee  includes adver t i s ing  c o s t s ,  any o the r  
adver t i s ing  expenses incurred by t h e  employee may not be 
reimbursed, See a l s o  8-178531, J u l y  16, 1973. 

While Mr. Byrd  has asser ted  t h a t  h i s  purpose fo r  
attempting to s e l l  h i s  residence h i m s e l f  was t o  save 
himself and the Government t h e  commission expense, the 
focus of the quoted FTR provisions is the reimbursement of 
expenses incurred i n  the  successful  s e l l i n g  of a residence.  
Since the r e a l  e s t a t e  comiss ion  charged f o r  the consumma- 
t i on  of the residence s a l e  apparently included adver t i s ing  
expenses, there  is no bas is  upon which addi t iona l  adver- 
t i s i n g  expenses may be allowed i n  the  present  case.  

Residence s a l e  exDense 

Paragraph 2-6.lf of the FTR provides i n  pa r t :  

" f .  Payment of expenses by employee- 
r o  r a t a  en t i t l ement .  * * * The employee 

:hall also be l imi ted  t o  pro r a t a  reimburse- 
ment  when he/she s e l l s  o r  purchases land i n  
excess of t h a t  which reasonably r e l a t e s  t o  
t h e  residence s i t e . "  
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s o l d  i n  t w o  p a r t s  t o  separate  p u r c h a s e r s ,  i t  was d o n e  i n  
t h a t  manner  o n l y  to  f a c i l i t a t e  t h e  s a l e ,  and  b o t h  t r ac t s  
were so ld  a t  t h e  same c l o s i n g .  

I n  o u r  d e c i s i o n  5 4  Comp. Gen. 597 ( 1 9 7 5 ) ,  w e  se t  
f o r t h  g u i d e l i n e s  f o r  u s e  by a g e n c i e s  t o  d e t e r m i n e  t h e  
amount  o f  p r o p e r t y  w h i c h  " r e a s o n a b l y  re la tes  to  t h e  
r e s i d e n c e  s i t e "  f o r  w h i c h  r e i m b u r s e m e n t  of r ea l  e s t a t e  
e x p e n s e s  may be made. T h e s e  g u i d e l i n e s ,  w h i l e  n o t  e x h a u s -  
t i v e l y  s t a t e d  t h e r e i n ,  i n c l u d e  e x a m i n a t i o n  o f  z o n i n g  laws 
appra i sa l  by e x p e r t s  a n d  c o n s i d e r a t i o n  of t h e  l o c a t i o n  a n d  
t o p o g r a p h y  o f  t h e  l a n d ,  as  ways o f  e s t a b l i s h i n g  r e a s o n a b l e -  
n e s s  o f  t h e  p r o p e r t y  s i z e  b e i n g  s o l d .  

I n  8-171493,  F e b r u a r y  2 ,  1971 ,  w e  c o n c l u d e d  t h a t  w h e r e  
a n  e m p l o y e e  d i v i d e d  h i s  p r o p e r t y  i n t o  separate parce ls  f o r  
sa le ,  t h e  parcels  o t h e r  t h a n  t h e  l o t  o n  w h i c h  t h e  h o u s e  was 
s i t u a t e d  d i d  n o t  r e l a t e  t o  t h e  r e s i d e n c e  s i te .  I n  a l i n e  o€ 
d e c i s i o n s  f o l l o w i n g  5 4  Comp. Gen. 597 ( 1 9 7 5 ) ,  we r e c o g n i z e d  
t h a t  where separate pa rce l s  were c o n v e y e d  t o  an i n d i v i d u a l  
purchaser, t h e  e x i s t e n c e  of separa te  t r a n s a c t i o n s  g a v e  r ise  
t o  t h e  r e b u t t a b l e  p r e s u m p t i o n  t h a t  t h e  p a r c e l  n o t  c o n t a i n i n g  
t h e  r e s i d e n c e  was excess, t h u s  w a r r a n t i n g  c o n s i d e r a t i o n  o f  
t h e  f ac to r s  d i s c u s s e d  i n  5 4  Comp. Gen. 597 ( 1 9 7 5 ) .  For 
e x a m p l e ,  i n  W i l l i a m  C .  S l o a n e ,  8-190607,  F e b r u a r y  9,  1978,  
w e  c o n s i d e r e d  a claim o f  a n  employee  who s o l d  a 2 - a c r e  
parcel  o n  wh ich  t h e  r e s i d e n c e  was s i t u a t e d  a n d  3 d a y s  l a t e r  
s o l d  t h e  a d j a c e n t  5 - a c r e  parcel to  t h e  same b u y e r .  B a s e d  on  
t h e  c o n s i d e r a t i o n s  o u t l i n e d  i n  5 4  Comp. Gen. 597 ,  t h e  a g e n c y  
d e t e r m i n e d  t h a t  a f i r s t  parcel was deemed a n  a d e q u a t e  b u i l d -  
i n g  s i t e  i n  t h e  area a n d  t h a t  t h e  r e m a i n i n g  p r o p e r t y  sold 
c o u l d  b e  d e v e l o p e d  s e p a r a t e l y  f o r  r e s i d e n t i a l  p u r p o s e s .  We 
s u s t a i n e d  t h e  a g e n c y  d e t e r m i n a t i o n  a n d  c o n c l u d e d  t h a t  o n l y  
t h e  commiss ion  o n  t h e  parcel  of p r o p e r t y  c o n t a i n i n g  t h e  
r e s i d e n c e  was r e i m b u r s a b l e .  I n  W. Carl  L inde rman ,  60 Comp. 
Gen. 384 ( 1 9 8 1 ) ,  t h e  p r e s u m p t i o n  a r i s i n g  f rom t h e  sa le  of 
p r o p e r t y  i n  t w o  parcels was r e b u t t e d  b a s e d  upon t h e  f a c t o r s  
set  o u t  i n  5 4  Comp. Gen. 597 ( 1 9 7 5 ) .  

I n  cases where t h e  separate parcels a r e  s o l d  t o  
separa te  p u r c h a s e r s ,  t h e  a n a l y s i s  s e t  o u t  i n  5 4  Comp. Gen. 
597  ( 1 9 7 5 ) ,  w i l l  g e n e r a l l y  lead t o  a f i n d i n g  t h a t  t h e  lot 
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w i t h o u t  t h e  r e s i d e n c e  is excess. See F r a n k l i n  J. R i n d t ,  
3-199900,  F e b r u a r y  1 0 ,  1981 ,  and  H a r o l d  J. G e a r y ,  3-188717,  
J a n u a r y  5 ,  1978.  N h i l e  t h e  " p r e s u m p t i o n  o f  e x c e s s "  a n a l y s i s  
was n o t  e x p l i c i t l y  a p p l i e d  i n  t h e s e  cases,  t h e  resu l t s  would  
have  b e e n  t h e  same i f  i t  had  b e e n  used. 

I n  t h e  p r e s e n t  case, b o t h  t h e  2 . 1 3 6 - a c r e  parcel 
c o n t a i n i n g  t h e  h o u s e  a s  well a s  t h e  r e n a i n i n g  a c r e a g e  s a t i s -  
f i e d  t h e  minimum l o t  s i z e  a s  a r e s i d e n t i a l  s i t e .  S i n c e  each 
p a r c e l  was s o l d  to  a separa te  purchaser,  t h e  s i t u a t i o n  i n  
t h e  p r e s e n t  case is i n d i s t i n g u i s h a b l e  f rom t h a t  i n  t h e  R i n d t  
and  G e a r y  cases.  T h e r e f o r e ,  w e  c o n c u r  w i t h  t h e  a g e n c y  
d e t e r m i n a t i o n  t h a t  t h e  p a r c e l  w i t h o u t  t h e  h o u s e  was e x c e s s  
and  t h a t  t h e  expenses r e l a t e d  t o  i t s  s a l e  were n o t  r e i m b u r s -  
ab le .  

E x c e s s  w e i g h t  a n d  d e l i v e r y  c h a r g e s  

The  v e r s i o n  of paragraph 2-8.2a of t h e  FTX, i n  
e f f e c t  d u r i n g  t h e  p e r i o d  i n  q u e s t i o n  p r o v i d e d  t h a t  t h e  
maximum w e i g h t  a l l o w a n c e  f o r  h o u s e h o l d  g o o d s  a u t h o r i z e d  
f o r  e n p l o y e e s  w i t h  i m m e d i a t e  f a m i l i e s  was 11 ,000  p o u n d s . l /  
Xhen t h e  a c t u a l  e x p e n s e  method of s h i p n e n t  is  u s e d ,  p a r a -  
g r a p h  2 - 8 . 3 b ( 5 )  p r e s c r i b e s  t h e  p r o c e d u r e  t o  be f o l l o w e d  i n  
d e t e r m i n i n g  t h e  c h a r g e s  p a y a b l e  by t h e  employee  f o r  t h e  
excess w e i g h t .  T h a t  p a r a g r a p h  s t a t e s :  

" ( 5 )  E x c e s s  w e i g h t  p r o c e d u r e s .  When 
t h e  w e i g h t  o f  a n  e m p l o y e e ' s  h o u s e h o l d  g o o d s  
e x c e e d s  t h e  maximum w e i g h t  l i m i t a t i o n ,  t h e  
t o t a l  q u a n t i t y  may be s h i p p e d  o n  a Governmen t  
b i l l  of l a d i n g ,  b u t  t h e  e m p l o y e e  s h a l l  
reimburse t h e  Government  f o r  t h e  c o s t  of 
t r a n s p o r t a t i o n  a n d  o the r  charges a p p l i c a b l e  

- l /  T h a t  maximum w e i g h t  l i m i t a t i o n  was i n c r e a s e d  to 18 ,000  
p o u n d s ,  e f f e c t i v e  November 1 4 ,  1983.  See G e n e r a l  
S e r v i c e s  A d m i n i s t r a t i o n  B u l l e t i n  FPMR A-40, S u p p l e m e n t  
10 ,  March 13, 1984.  
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. 

t o  t h e  e x c e s s  w e i g h t ,  c o m p u t e d  f r o m  t h e  t o t a l  
c h a r g e s  a c c o r d i n g  t o  t h e  r a t i o  o f  e x c e s s  
w e i g h t  t o  t h e  t o t a l  w e i g h t  o f  t h e  s h i p m e n t . "  

I n  o u r  d e c i s i o n  Brown a n d  S c h m i d t ,  B-199780, 
F e b r u a r y  17, 1981, r e c o n s i d e r e d  a n d  a f f i r m e d  i n  w i l l i a m  A. 
S c h m i d t ,  Jr . ,  B-199780, A p r i l  8 ,  1982, w e  s t a t e a  t h a t  when 
t h e  a c t u a l  e x p e n s e  method o f  s h i p m e n t  i s  u s e d ,  t h e  e x c e s s  
w e i g h t  c n a r g e  c o m p u t a t i o n  p r o v i d e d  i n  t n e  above p a r a g r a p h  is 
predica ted  o n  t h e  a c t u a l  n e t  e x c e s s  w e i g h t  as a p e r c e n t a g e  
of t h e  t o t a l  c h a r g e s  f o r  t h e  s h i p m e n t .  . Charges t h a t  wou ld  
be assessed e v e n  i f  t h e  s h i p m e n t  d i d  n o t  e x c e e d  t h e  l imi t a -  
t i o n  a re  t o  be i n c l u d e d  i n  t h e  t o t a l  charges.  C i t i n g  to 
R o n a l d  E .  Adams, 3-199545, A u g u s t  22, 1980, w e  f u r t n e t  
s t a t e d  t h e r e i n ,  t h a t  t h e  FTR's  h a v e  t h e  f o r c e  a n d  e f f e c t  
of law a n d  may n o t  be w a i v e d  or modif ied regardless  of t h e  
e x i s t e n c e  o f  a n y  e x t e n u a t i n g  c i r c u m s t a n c e s .  

As t h e  f o r e g o i n g  r e l a t e s  to  Mr. a y r d ' s  case, w e  
f i n d  t h e  a g e n c y ' s  c o m p u t a t i o n  method as w e l l  a s  Mr. B y r d ' s  
c o m p u t a t i o n  method t o  be i n  e r r o r .  T h e  ac tua l  w e i g h t  of 
Mr. B y r d ' s  h o u s e h o l d  g o o d s  w h i c h  were s h i p p e d  t o t a l e d  12,980 
p o u n d s ,  or 1,980 p o u n d s  o v e r  t h e  maximim al lowable.  T h e  
t o t a l  cost of t h a t  s h i p m e n t ,  i n c l u d i n g  s torage  a n d  d e l i v e r y  
c h a r g e s ,  was $3,331.21. T h i s  r e s u l t s  i n  a n  e x c e s s  W e i g h t  
c h a r g e  o f  $508.15, c o m p u t e d  a s  f o l l o w s :  

e x c e s s  w e i g h t  = ra t io  
to  t a l  w e i g h t  

t o t a l  c h a r g e s  x r a t i o  = e m p l o y e e ' s  share 

1'980 = 0.1525423 12,980 

$3,331.21 x 0.1525423 = $508.15 

W i t h  regard to  t h e  a g e n c y  s t a t e m e n t  t h a t  fir. Byrd 
improperly claimed a $25 c red i t  f r o m  t h e  9 a y m e n t  h e  made 
f o r  damage  t o  n'is p e r s o n a l  p r o p e r t y ,  w e  c o n c u r .  The  p r o v i -  
s i o n s  o f  FTR p a r a g r a p h  2-8 .2e  a n d  IRM 1763, s e c t i o n  564, 
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2rovide that the limitations on the Government's liability 
for loss or damage are contained in the Military Personnel 
and Civilian Employees' Claims Act of 1964 ( 3 1  U . S . C .  S 3721 
( 1 9 8 2 ) ) .  In situations where the Government is not respon- 
sible for the loss and damage, the employee is to seek 
redress from the one who allegedly caused the loss. In 
this case, if fault exists, it would be the carrier. 

In summary, Mr. Byrd is not entitled to be reimbursed 
€or the expense of advertising the sale of h i s  residence 
and is not entitled to be reimbursed for the real estate 
expenses which relate to the sale of the parcel of land 
which did not contain his residence. He is, however, 
only to be charged $508 .15  for the cost of excess weight 
and extra delivery and may not be credited the $25 for his 
loss or damage to his shipment. Since he has already paid 
$ 2 9 0 . 2 2 ,  recovery of an additional $217 .93  is to be sought 
from h iin . 

Comptroller- General 
of the United States 
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