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MATTER 0F:Social Security Administration--Late Payment 
Charges for Utility Services. - 

DIGEST: 
A regulated public utility's approved 
tariff constitutes a contract between the 
parties for service. 
Act and GAO decisions provide that contract 
payment terms must be given effect as written, 
even though the Government's liability for late 
charges is difficult to avoid due to the very 
short period designated by the tariff for timely 
payments . 

The Prompt Payment 

By letter dated February 3 ,  1984 (reference SMF-235), the 
Director of the Social Security Administration's (SSA) Divi- 
sion of Finance requested our opinion on several problems 
related to invoices from the General Telephone Company of the 
Southwest (hereafter GTE). 

southwest, with its parent company, General Telephone ana 
Electronics, is the sole supplier of telephone services in 
some localities, and it serves SSA field offices in Texas and 
in other states. To illustrate it's problem, SSA cites the 
Texas General Exchange Tariff, approved by the Texas Public 
Utility Commission, under the terms of which GTE has assessed 
late charges on its bills to SSA for fiscal years 1983 and 
1984, totalling $7,937.39 as of the date of the request. SSA 
has been disputing these charges, claiming that the more 
liberal terms of the Prompt Payment Act, 31 U.S.C. 5 s  3901-09 
(19821, should control late payments rather than the terms of 
the tariff. For the reasons explained below, the Texas late 
charges are properly payable by SSA, and are not contrary to 
the Prompt Payment Act. 

The tariff provides that GTE's commercial accounts are 
due 15 days after invoices are postmarked (or prepared if no 
postmark exists). A one time only late charge of 5 percent is 
assessed on delinquent commercial accounts on the 16th day. 
The problem is that there is a statutory requirement that long 
distance charges be certified as official Government business 
by the agency making the calls. 31 u.S.C. S 1348 (1982). In 
view of the processing time required i n  sending invoices to 
Baltimore for final certification and payment, according to 
SSA, it is extremely difficult for it to make timely payment 
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and avoid t h e  l a te  c h a r g e s .  
Government would have  30 d a y s  a f t e r  receipt of t h e  i n v o i c e  t o  
pay t h e  b i l l s  w i t h o u t  p e n a l t y .  The q u e s t i o n  is w h e t h e r  t h e  
t a r i f f  p r o v i s i o n s  or t h e  Prompt  Payment A c t  p r o v i s i o n s  t a k e  
p r e c e d e n c e  i n  a s s e s s i n g  l a t e  payment charges. 

Under  t h e  Prompt Payment A c t ,  t h e  

I n  1971,  t h i s  O f f i c e  f i r s t  a r t i c u l a t e d  i t s  c u r r e n t  r u l e  
t h a t  t h e  Government  may pay  i n t e r e s t  on o v e r d u e  payments  or 
payments  d e l a y e d  by d i s p u t e s  and  l i t i g a t i o n .  51 Comp. 
Gen. 251 ( 1 9 7 1 ) .  O v e r r u l i n g  22 Comp. Gen. 772 ( 1 9 4 3 ) ,  w e  h e l d  
t h a t  t h e  Government  may b i n d  i t s e l f  by c o n t r a c t  t o  make 
payments  o n  d e s i g n a t e d  s c h e d u l e s  and t o  p a y  i n t e r e s t  a t  a 
s p e c i f i e d  r a t e  on d e l i n q u e n t  a c c o u n t s .  
c o n t r a c t  or s t a t u t e ,  w e  found a p p r o p r i a t i o n s  were a v a i l a b l e  to  
pay  t h e  e x t r a  costs associated w i t h  i n t e r e s t .  

When s u p p o r t e d  by a 

W e  h a v e  appl ied t h i s  p r i n c i p l e  to  s e v e r a l  cases i n v o l v i n g  
p u b l i c  u t i l i t i e s .  F o r  example ,  i n  W e s t e r n  M a s s a c h u s e t t s  
Electric Company, B-184962, November 14 ,  1975,  t h e  u t i l i t y  had 
i n s i s t e d  o n  s u p p l y i n g  e l e c t r i c i t y  to t h e  Army Corps of 
E n g i n e e r s  u n d e r  i t s  p u b l i s h e d  r a t e  s c h e d u l e .  I t  r e f u s e d  to  
e n t e r  i n t o  a separate c o n t r a c t  w i t h  t h e  Army which  would have  
waived t h e  l a t e  payment charge u n d e r  i ts  p u b l i s h e d  r a t e  sche -  
d u l e .  I n  t h e  c i r c u m s t a n c e s ,  w e  d e t e r m i n e d  t h a t  t h e  p u b l i s h e d  
s c h e d u l e  was a c o n t r a c t  for service and  t h a t  a n  i n v o i c e  for 
t h e  l a t e  c h a r g e  c o u l d  be paid.  - See -’ also B-173725, 
Sep tember  1 6 ,  1971.  , .  

T h e s e  cases, of c o u r s e ,  predate t h e  Prompt Payment A c t ,  
and  t o  t h e  e x t e n t  t h a t  o u r  p r e c e d e n t  and t h e  l a t e r  s t a t u t e  a re  
i n c o m p a t i b l e ,  t h e  s t a t u t e  w o u l d  be  c o n t r o l l i n g .  we f i n d ,  how- 
e v e r ,  t h a t  t h e  two are complementary  r a t h e r  t h a n  
c o n t r a d i c t o r y .  

The l e g i s l a t i v e  h i s t o r y  of t h e  prompt Payment  A c t  shows 
t h a t  i t  was a r e s p o n s e  to  t h e  demands of s u p p l i e r s  and v e n d o r s  
f o r  i n t e r e s t  paymen t s  on  d e l i n q u e n t  Government  a c c o u n t s .  S e e  
H e a r i n g s  o n  H . R .  4709 Before t h e  Subcommit tee  o n  L e g i s l a t i o n  
and N a t i o n a l  S e c u r i t y  of t h e  House Committee on Government 
O p e r a t i o n s  9 7 t h  Cong., 1st S e s s . ,  passim ( 1 9 8 1 ) .  P r io r  to  
p a s s a g e  of t h e  A c t ,  i n t e r e s t  c h a r g e s  f o r  l a t e  payments  c o u l d  
n o t  be assessed a g a i n s t  t h e  Government e x c e p t  where  o t h e r w i s e  
p r o v i d e d  by c o n t r a c t  or s t a t u t e .  s i n c e  t h e  Government 
d i c t a t e s  t h e  terms of many c o n t r a c t s ,  most s u p p l i e r s  t o  t h e  
Government were u n a b l e  to  col lect  i n t e r e s t  o n  o v e r d u e  
paymen t s  . 

The Prompt Payment A c t  provided a s t a t u t o r y  r i g h t  to  
r e c o v e r y  i n  cases where  Government  c o n t r a c t s  l a c k e d  payment 
terms and  i n t e r e s t  c l a u s e s .  The A c t  was n o t  i n t e n d e d  t o  
s u p p l e m e n t  e x i s t i n g  c o n t r a c t s  t h a t  c o n t a i n e d  t i m e l y  payment 
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and  i n t e r e s t  provis ions.  I n  f a c t ,  t h e  A c t  s p e c i f i c a l l y  pro- 
v i d e s  t h a t  where a c o n t r a c t  spe l l s  o u t  a s p e c i f i c  payment 
d a t e , - i t  is t h e  c o n t r a c t  d a t e  which c o n t r o l s .  31 u . s . C .  
§ 3 9 0 3 ( 1 ) ( A )  ( 1 9 8 2 ) .  

I n  t h e  a b s e n c e  o f  any o t h e r  ag reemen t ,  t h e  terms o f  t h e  
Texas  G e n e r a l  Exchange T a r i f f  must  b e  r e g a r d e d  a s  b e i n g  i n c o r -  
p o r a t e d  i n t o  t h e  c o n t r a c t  f o r  t e l e p h o n e  s e r v i c e s  between S S A ' s  
Texas  f i e l d  o f f i c e s  and GTE s o u t h w e s t .  Both t h e  Prompt Pay- 
ment A c t  and o u r  cases r e q u i r e  t h a t  SSA comply w i t h  t h e  
c o n t r a c t  terms for r e m i t t a n c e .  Thus t h e  more f a v o r a b l e  p r o v i -  
s i o n s  of t h e  Prompt Payment A c t  (e.g. f o r  a 15-day g r a c e  
p e r i o d  b e f o r e  i n t e r e s t  p e n a l t i e s  are d u e )  do n o t  a p p l y  where 
t h e  c o n t r a c t  terms p r o v i d e  o t h e r w i s e .  

Fu r the rmore ,  t h e  r e g u l a t i o n s  i s s u e d  unde r  t h e  A c t  
t h e m s e l v e s  exempt a l l  or n e a r l y  a l l  p u b l i c  u t i l i t y  c o n t r a c t s  
f rom c o v e r a g e .  We asked t h e  OMB o f f i c i a l s  who h e l p e d  d r a f t  
t h e  implement ing  r e g u l a t i o n s  p u b l i s h e d  a t  41 C.F.R. P a r t  1-29 
( 1 9 8 3 )  ( t e m p o r a r y )  why t h e y  i n c l u d e d  a broad e x c e p t i o n  f o r  
u t i l i t i e s .  They t o l d  u s  t h a t ,  i n  t h e i r  v iew,  t h e  d r a f t e r s  o f  
t h e  Prompt Paymen A c t  d i d  n o t  e x p r e s s l y  t a k e  i n t o  a c c o u n t  

ra te  s c h e d u l e s ,  and t h a t  t h e  exempt ion  was i n t e n d e d  t o  g i v e  
e f f e c t  to  o u r  cases o n  t h i s  s u b j e c t .  (Those  cases are  t h e  
same o n e s  d i s c u s s e d  above . )  W e  a g r e e  w i t h " t h a t  a n a l y s i s .  

r e g u l a t e d  p u b l i  4 u t i l i t y  s e r v i c e s  supplied under  p u b l i s h e d  

W e  n o t e ,  from c o r r e s p o n d e n c e  s u b m i t t e d  w i t h  t h e  r e q u e s t ,  
t h a t  GTE a r g u e s  t h a t  it is e n t i t l e d  t o  b o t h  its l a t e  c h a r g e  
and t o  i n t e r e s t  u n d e r  t h e  Prompt Payment A c t .  The A c t  pro-  
v i d e s  no  a u t h o r i t y  t o  compensa te  a vendor  twice f o r  d e l i n q u e n t  
payments ,  and t h u s ,  w e  would f i n d  s u c h  a claim to  be 
improper .  

W e  a l so  n o t e  f rom t h e  s u b m i s s i o n  t h a t  some o f  t h e  l a t e  
c h a r g e s  q u e s t i o n e d  da te  back  t o  f i s c a l  y e a r  1983. Payments  
f o r  l a t e  c h a r g e s  d a t i n g  from f i s c a l  y e a r  1983 s h o u l d ,  of 
course, be made f rom 1983 funds .  

F i n a l l y ,  t h e  r e q u e s t  ment ioned  s e v e r a l  o ther  s ta tes  i n  
which GTE s u p p l i e s  t e l e p h o n e  s e r v i c e s  t o  SSA f i e l d  o f f i c e s .  
I f  t h e  t a r i f f s  and p u b l i c  u t i l i t y  codes i n  t h o s e  s t a t e s  are 
s u b s t a n t i a l l y  s imi l a r  t o  t h o s e  i n  T e x a s ,  and t h e y  are 
otherwise correct thes , e  o t h e r  l a t e  c h a r g e s  may also be p a i d .  

hhk Comptroller d'-w G e n e r a l  

of t h e  Un i t ed  S t a t e s  
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