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01 EST: 

1. Payment is generally considered to be made 
on the date a Government check for payment 
is dated. 

2. Certification of a purchase order voucher 
and issuance of a check prior to services 
being performed constitutes an advance 
payment even though the issued check is 
held in escrow under the Government's con- 
trol and is not released to the payee 
until performance is complete. 

3 .  The advance payments of performers and 
judges at the Siglo de Oro Qrama Festival 
are authorized under 41 U.S.C. S 255 and 
since the payments are for the contract 
price, the checks are held in escrow under 
Government control until services are 
issued, and the agency head has apparently 
determined that the advance payments are 
in the public interest. 

The certifying officer for the Southwest Region, 
National Park Service, Department of the Interior, has 
requested a decision on whether 31 U.S.C. S 3324(a) and (b) 
(1982) (formerly S 529) prohibits the certification of pay- 
ment vouchers for services not yet performed when the issued 
checks are sent to the vendors in care of a Government agent 
who releases them under the terms of the purchase orders 
only after all contract obligations are complete. 
question arose when the certifying officer was asked to 
certify vouchers in connection with the Siglo de Oro Drama 
Festival sponsored by the Chamizal National Memorial at El 
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Paso, Texas.:/ 
services of performers and judges at the festival and were 
designated as advance payments since the services were to be 
performed after the issuance of the payment checks. How- 
ever, under the terms of the purchase order, the performers 
and judges were only entitled to payment after all services 
were successfully completed. Although the officer certified 
the vouchers in the instant case, he requested an opinion on 
the legality of such action, since the festival is an annual 
event. 

The purchase order vouchers were for the 

As explained below, 3 1  U . S . C .  5 3 3 2 4  prohibits the 
advance of public money unless authorized "by a specific 

~ appropriation or other law." A statutory exception to the 
advance payment prohibition is provided by 41 U.S.C. S 255 
which permits such payments where the Government's interest 
is adequately protected, the agency head has determined that 
the payment is in the public's interest, and the payment 
does not exceed the unpaid contract price. We find that the 
payment procedures for the Siglo de Oro Drama Festival 
satisfies the requirements of this exception. 

We are advised by the Superintendent of the Memorial 
that festival participants are paid the day after services 
are rendered. Normally, there is a 30-day wait to process 
an invoice for payment. The Superintendent contends that 
imposing a 30-day wait for payment would create financial 
hardship for the performers and judges and would virtually 
eliminate their future participation in the festival. 

The current procedure is for the Memorial to request an 
advance payment for the festival participants' services from 
the National Park Service's Division of Finance. The Divi- 
sion of Finance receives an invoice copy, along with the 
receiving report copy and the purchase order. If approved, 
the Division of Finance instructs the Department of the 

The Department of the Interior was authorized to estab- 
lish and develop the Chamizal National Memorial in El 
Paso, Texas, to commemorate the harmonious settlement of 
the longstanding boundary dispute between the United 
States and Mexico concerning the Chamizal, an area of 
land situated to the north of. the Rio Grande in the El 
Paso-Ciudad Juarez region. Pub. L.' No. 89-479, 
80 Stat. 2 3 2 ,  June 30, 1966. Annually, the Chamizal 
National Memorial sponsors the Siglo de Oro Drama 
Festival which this year was held from February 27 
through March 1 1 ,  1984. 
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Treasury to issue the checks to the vendors for the invoice 
amount. In addition, Treasury is instructed to send the 
checks to a designated agent at the Memorial instead of 
directly to the payees as is customarily done. Upon receipt 
of the checks at Chamizal, the agent places them in a safe 
in his custody and holds them in escrow pending perfor- 
mance. On the day following the performances, the Superin- 
tendent authorizes the release of the checks in exchange for 
each performer's or judge's signature on the invoice indi- 
cating payment received. 

Under this system, even though the festival partici- 
pants do not receive their checks until after they perform, 

~ the invoice must be certified for payment prior to services 
being rendered. The certifying officer charged with this 
responsibility is concerned that by so doing, he is in 
violation of 31 U.S.C. S 3324, the advance payment 
prohibition, and that he could be held financially liable 
for any resulting loss. Under existing law, an official who 
certifies a voucher is responsible for the correctness of 
the voucher, including the legality of the payment, and is 
accountable for the amount of any "illegal, improper, or 
incorrect" payment certified by him. 31 U.S.C. S 3528. 

Section 3324 of Title 31 provides in relevant part: 

"(a) Except as provided in this sec- 
tion, a payment under a contract to provide a 
service or deliver an article for the United 
States Government may not be more than the 
value of the service already provided or the 
article already delivered. 

"(b) An advance of public money may be 
made only if it is authorized by-- 

"(1) a specific appropriation or 
other law; * * * "  

In order for us to determine if section 3324 is vio- 
lated, we must first decide whether the certification of the 
vouchers and issuing of the checks prior to the rendering of 
services constitute advance payments since the payees do not 
receive payment until after all. contract obligations are 
met. If we find that it dads, we must then determine if 
there is a "specific appropriation or other law" that would 
overcome the advance payment prohibition. 
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E a r l y  F e d e r a l  cases h e l d  t h a t  t h e  d a t e  o f  i s s u a n c e  of  a 
Government check was t h e  d a t e  o f  payment. See  Lloyd- 
Smi th  V. U n i t e d  S t a t e s ,  71 C t .  C 1 .  74, 80 (1930); American 
P o t a s h  Co. v. Uni ted  S t a t e s ,  80 C t .  C1 .  160, 165 (1934); 
Morgenthau v. F i d e l i t y  h D e p o s i t  Co.  o f  Maryland, 94 F.2d 
632, 635 (D.C. C i r .  1937). T h a t  was t h e  p o s i t i o n  o f  t h i s  
O f f i c e  as  w e l l .  31 Comp. Gen. 260, 261 (1952); 18 Comp. 
Gen. 155, 157 (1938). I n  1954 t h e  C o u r t  o f  C l a i m s  changed 
t h i s  r u l e ,  a t  l ea s t  i n  t h e  c o n t e x t  of prompt payment d i s -  
count .  T h e  Foster co., Inc .  v. Uni ted  S t a t e s ,  128 C t .  
C 1 .  291 (1954). I n  Foster, t h e  C o u r t  h e l d  t h a t  t h e  d a t e  t h e  
vendor  r e c e i v e d  payment was t h e  da te  o f  payment f o r  prompt 
payment d i s c o u n t  purposes .  T h i s  O f f i c e  ex tended  t h e  Foster . r u l e  t o  cove r  n o t  o n l y  d i s c o u n t  p r o v i s i o n s  b u t  l a t e  payment 
cha rges ,  and h e l d  t h a t  a b s e n t  a F e d e r a l  s t a t u t e  or con- 
t r ac tua l  e x p r e s s i o n  t h e  Foster r u l e  would apply.  I n  
61 Comp. Gen. 166 (1981), w e  emphasized t h a t  t h e  q u e s t i o n  of  
when payment occurs is b e s t  remedied by e x p r e s s  contractual 
p r o v i s i o n s .  Subsequent  t o  t h a t  d e c i s i o n ,  Congress  passed  
t h e  Prompt Payment A c t  (Pub. L. N o .  97-177, May 21, 1982) t o  
s p e c i f i c a l l y  dea l  w i t h  l a t e  payment cha rges  and d i s c o u n t  
p r o v i s i o n s .  31 U.S.C. S 3901. Under t h i s  A c t  "a payment is 
deemed to  be made on t h e  date a check f o r  payment is da ted ."  - Id .  T h u s ,  t h e  g e n e r a l  r u l e  is t h a t  t h e  payment d a t e  is 
normal ly  c o n s i d e r e d  t o  be t h e  d a t e  on t h e  check. 

The S u p e r i n t e n d e n t  i n  h i s  l e t te r  i n d i c a t e d  t h a t  a 
voucher  p r o v i d i n g  f o r  payment o n l y  a f t e r  performance was i n  
e f f e c t  a c o n t r a c t u a l  agreement t h a t  t h e  c h e c k ' s  d a t e  would 
n o t  c o n s t i t u t e  t h e  d a t e  o f  payment. However, s i n c e  normally 
payment is n o t  made u n t i l  a f t e r  performance and t h e  voucher 
w a s  c l e a r l y  l a b e l l e d  "AN ADVANCED PAYMENT," w e  do  n o t  con- 
s ider  t h e  check as  o u t s i d e  t h e  advance payment res t r ic t ion .  

Consequent ly ,  i n  o r d e r  f o r  t h e  c e r t i f y i n g  o f f i c e r  to  
l e g a l l y  approve  t h e s e  i n v o i c e s ,  t h e y  m u s t  f a l l  w i t h i n  an 
e x c e p t i o n  t o  t h e  advance payment p r o h i b i t i o n .  31 U.S.C. 
S 3324. 

The a p p r o p r i a t i o n  act  f o r  t h e  N a t i o n a l  Park  S e r v i c e  
c o n t a i n s  no p r o v i s i o n s  t h a t  would a u t h o r i z e  advance pay- 
ments. =, e.g., I n t e r i o r  Department and r e l a t e d  agenc ie s ,  
a p p r o p r i a t i o n s  f o r  f i s c a l  y e a r  1984, Pub. L. N o .  98-146, 
97 S t a t .  919, 923-926 (1983). Bowever, a r e l e v a n t .  excep t ion  
t o . t h e  advance payment p r o h i b i t i o n  is contained i n  
41 U.S.C. S 255. I t  p rov ides :  

" ( a )  Any e x e c u t i v e  agency may-- 
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. 

"(1) make advance, partial, pro- 
gress or other payments under contracts 
for property or services made by the 
agency; and 

* * * * * 

"(b) Payments made under subsection (a) 
of this section may not exceed the unpaid 
contract price. 

"(c) Advance payments under subsection 
(a) of this section may be made only upon 
adequate security and a determination by 
the aqency head that to do so would be in 
ublic interest. Such security may be in 

Form of a lien in favor of the Government 

the 
the 
- 
on 

the property contracted for, on the balance 
in an account in which such payments are 
deposited, and on such of the property 
acquired for performance of the contract as 
the parties may agree. This lien shall be 
paramount to all other liens." (Emphasis 
added.) See, also, Federal Acquisition Regu- 
lations, subpart 32.4 (1984). 

Thus, in order to satisfy 41 U.S.C. S 255, the advance 
payments may not exceed the contract price, adequate secur- 
ity must be provided, and the agency head must determine 
that the payment is in the public interest. Here all three 
elements are met. 

First, the payments are for the amount stated in the 
purchase order. Second, adequate security is provided in 
that the checks are held in escrow under the Government's 
control until festival participants satisfy their contract 
obligations. Cf. - 56 Comp. Gen. 567 (1977) (proposed escrow 
account to be maintained outside of Government control does 
not appear to satisfy the security requirement). In addi- 
tion, it appears that appropriate safeguards are in place at 
Chamizal. We note that there is a separation of duties at 
the Memorial with respect to the payment procedures. E, 
GAO Standards for Internal Controls in the Fed. Gov. 1983 
p. 10. The designated agent is responsible for safeguarding 
the check; while release of the check is dependent on 
authorization from' the Superintendent. 

the advance payments are in the public interest since they 
Finally, the agency head has apparently determined that 
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facilitate the hiring of highly qualified participants for 
the festival. 

Accordingly, we find that the certification of the 
payment vouchers is legally permissible and would not sub- 
ject the certifying officer to pecuniary liability if all 
other aspects of the vouchers are correct. However, we 
would like to make clear that it is the unique circumstances 
surrounding the Siglo de Oro Drama Festival that allows us 
to sanction the certification of the payment voucher here. 
The payment procedures employed by the National Park Service 
for the festival would be inappropriate for routine payments 
for goods and services obtained under contract where no 

~ legitimate basis for advance payments exists. 

Comptrolle k i  General 
of the United States 
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