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I n c .  

U n l e s s  a l a t e  proposal f o r  a F e d e r a l  S u p p l y  
S c h e d u l e  c o n t r a c t  f a l l s  w i t h i n  o n e  o f  t h e  
e x c e p t i o n s  se t  f o r t h  i n  Federal P rocuremen t  
R e g u l a t i o n s '  s t a n d a r d  l a t e  proposal c l a u s e ,  
G e n e r a l  Services A d m i n i s t r a t i o n  g e n e r a l l y  may 
n o t  c o n s i d e r  i t .  P r o t e s t e r ' s  f a i l u r e  to  
r e c e i v e  a copy  o f  s o l i c i t a t i o n  d o e s  n o t  
change  t h e  r u l e  when t h e r e  is  a d e q u a t e  compe- 
t i t i o n  and  n o  showing t h a t  GSA i n t e n d e d  t o  
e x c l u d e  t h e  f i r m  from s u c h  c o m p e t i t i o n .  

S y n o p s i s  i n  t h e  Commerce B u s i n e s s  D a i l y  con- 
s t i t u t e s  c o n s t r u c t i v e  n o t i c e  o f  a so l i c i t a -  
t i o n  and  i t s  c o n t e n t s ,  so t h a t  a n  incumbent  
c o n t r a c t o r ' s  f a i l u r e  t o  r e c e i v e  a copy and 
c o n s e q u e n t  l ack  of ac tua l  n o t i c e  o f  t h e  
c l o s i n g  d a t e  f o r  receipt o f  i n i t i a l  proposals 
d o e s  n o t  p r o v i d e  a l ega l  bas i s  f o r  c o n s i d e r -  
i n g  i t s  l a t e  proposal. 

3.  I n  a protest  t h a t  GAO summar i ly  d e n i e s  
b e c a u s e  i t  is clear  from t h e  i n i t i a l  submis-  
s i o n  t h a t  i t  l a c k s  l e g a l  merit,  r e q u e s t  f o r  a 
c o n f e r e n c e  w i l l  be d e c l i n e d  b e c a u s e  it would 
s e r v e  no  u s e f u l  p u r p o s e .  

I n s t r u m e n t a t i o n  Laboratory, I n c .  protests t h e  f a c t  
t h a t  it d i d  n o t  r e c e i v e  a copy o f  a G e n e r a l  S e r v i c e s  
A d m i n i s t r a t i o n  s o l i c i t a t i o n  f o r  a m u l t i p l e  award F e d e r a l  
S u p p l y  S c h e d u l e  c o n t r a c t  and c o n s e q u e n t l y  m i s s e d  t h e  
December 2 ,  1983 c l o s i n g  d a t e  f o r  receipt o f  i n i t i a l  
proposals. The  f i r m  s ta tes  t h a t  it p l a n s  t o  s u b m i t  a l a t e  
proposal and r e q u e s t s  t h a t  o u r  O f f i c e  i n s t r u c t  GSA t o  g i v e  
it f u l l  c o n s i d e r a t i o n .  
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W e  summar i ly  d e n y  t h e  protest .  

Accord ing  t o  GSA,  t h e  s o l i c i t a t i o n ,  N o .  FGS-P36396-N- 
12-1-83, was s y n o p s i z e d  i n  t h e  Commerce B u s i n e s s  D a i l y  on 
November 8.  I n s t r u m e n t a t i o n  L a b o r a t o r y ,  however ,  s t a t e s  
t h a t  i t  d i d  n o t  a c t u a l l y  l e a r n  o f  t h e  p rocuremen t  u n t i l  5 
d a y s  a f t e r  t h e  c l o s i n g  d a t e ,  i . e e r  December 7 ,  1983.  An 
incumbent  c o n t r a c t o r ,  t h e  f i r m  w r s h e s  t o  c o n t i n u e  t o  s u p p l y  
i t e m s  i n  Group 66 ,  c o v e r i n g  m u l t i - t e s t  b lood  gas i n s t r u -  
men t s .  

7 

I n s t r u m e n t a t i o n  L a b o r a t o r y  a r g u e s  t h a t  o t h e r  o f f e r o r s  
w i l l  n o t  be  p r e j u d i c e d  by  c o n s i d e r a t i o n  o f  i t s  l a t e  
proposal, s i n c e  it d o e s  n o t  know t h e i r  prices and  s i n c e  
awards w i l l  b e  made o n l y  a f t e r  r i g o r o u s  n e g o t i a t i o n .  On 
t h e  o t h e r  hand ,  t h e  f i r m  c o n t i n u e s ,  t h e  government  w i l l  be 
p r e j u d i c e d  by  l a c k  o f  c o m p e t i t i o n  and u s e r  a g e n c i e s  may b e  
f o r c e d  t o  buy o f f  t h e  s c h e d u l e  i f  GSA d o e s  n o t  c o n s i d e r  its 
proposal. F o r  o n e  p a r t i c u l a r  i n s t r u m e n t ,  t h e  p r o t e s t e r - .  
a l l e g e s ,  there may b e  o n l y  o n e  o f f e r  i n  a d d i t i o n  to  
own, c r e a t i n g  a sole s o u r c e  s i t u a t i o n .  

The f o l l o w i n g  background may h e l p  e x p l a i n  why, i n  o u r  
o p i n i o n ,  I n s t r u m e n t a t i o n  L a b o r a t o r y ' s  l a t e  proposal--when 
submitted--may n o t  b e  c o n s i d e r e d .  Under t h e  m u l t i p l e  award 
F e d e r a l  S u p p l y  S c h e d u l e  program,  GSA awards a number o f  
i n d e f i n i t e  q u a n t i t y  c o n t r a c t s  f o r  p a r t i c u l a r  p r o d u c t  
categories .  S c h e d u l e  prices are b a s e d  on  n e g o t i a t e d  
minimum d i s c o u n t s  f rom commercial prices; a g e n c i e s  se lect  
t h e  p a r t i c u l a r  p r o d u c t s  t h a t  meet t h e i r  n e e d s  and o r d e r  
d i r e c t l y  f rom s c h e d u l e  c o n t r a c t o r s .  

U n t i l  r e l a t i v e l y  r e c e n t l y ,  GSA a c c e p t e d  new offers 
t h r o u g h o u t  t h e  term of e x i s t i n g  c o n t r a c t s .  I n  a 1979 
report ,  however ,  o u r  O f f i c e  found t h a t  t h i s  p r a c t i c e  
p r e v e n t e d  t h e  a g e n c y  f rom compar ing  and o b t a i n i n g  t h e  most 
a d v a n t a g e o u s  prices. W e  t h e r e f o r e  recommended t h a t  GSA 
e s t a b l i s h  f i r m  c u t o f f  d a t e s  f o r  proposals s u b m i t t e d  i n  
r e s p o n s e  t o  F e d e r a l  S u p p l y  S c h e d u l e  s o l i c i t a t i o n s .  - See 
" I n e f f e c t i v e  Management of GSA's M u l t i p l e  Award S c h e d u l e  
Program--a Cos t ly ,  S e r i o u s ,  and L o n g s t a n d i n g  Problem,"  
79-71, May 1, 1 9 7 9 ,  a t  4 9 .  
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I n  1981,  i n  r e s p o n s e  to  o u r  recommendat ion ,  GSA 
adopted Federal P r o c u r e m e n t  R e g u l a t i o n s  S 1-3.802.1 
(amend. 206, Augus t  1 9 8 0 ) ,  c o n c e r n i n g  l a t e  proposals,  f o r  
u s e  i n  m u l t i p l e  award F e d e r a l  S u p p l y  S c h e d u l e  so l i c i t a -  
t i o n s .  The  r e g u l a t i o n  p r e v e n t s  c o n s i d e r a t i o n  of  l a t e  pro- 
posa ls  u n l e s s  t h e y  are s e n t  by  r e g i s t e r e d  or c e r t i f i e d  mail 
no less t h a n  5 d a y s  b e f o r e  t h e  s c h e d u l e d  c l o s i n g  da t e  or 
u n l e s s  t h e y  have  b e e n  m i s h a n d l e d  a f t e r  receipt a t  t h e  
government  i n s t a l l a t i o n .  I n  s h o r t ,  u n l e s s  a l a t e  proposal 
f a l l s  w i t h i n  o n e  o f  t h e s e  e x c e p t i o n s ,  GSA may no l o n g e r  
c o n s i d e r  it. See MacGregor A t h l e t i c  P r o d u c t s ,  B-211452, 
Sep tember  2 3 ,  1983,  83-2 CPD 366; The 3M Company, B-206317, 
February 22, 1982 ,  82-1 C P D  158.  - 

- 

The q u e s t i o n  t h e r e f o r e  becomes w h e t h e r  I n s t r u m e n t a t i o n  
Labora tory ' s  f a i l u r e  t o  r e c e i v e  a copy o f  t h e  s o l i c i t a t i o n  
c h a n g e s  t h e  r u l e .  We f i n d  t h a t  it does n o t .  When t h e r e  is-, 

a g e n c y  i n t e n d e d  t o  p r e c l u d e  a f i r m  from compe t ing ,  o u r  
O f f i c e  w i l l  n o t  d i s t u r b  a n  otherwise v a l i d  a c q u i s i t i o n  
s o l e l y  b e c a u s e  t h e  protester  d i d  n o t  r e c e i v e  a copy of t h e  

a d e q u a t e  c o m p e t i t i o n  and  no  showing t h a t  t h e  p r o c u r i n g  \ 

s o l i c i t a t i o n .  American R a d h i a l  I n c . ,  8-212384, Augus t  1 2 ,  
1983 ,  83-2 CPD 2 0 4 .  _-  

W e  f i n d  no  f a c t u a l  b a s i s  f o r  t h e  p ro tes te r ' s  a l lega-  
t i o n s  r e g a r d i n g  a p o t e n t i a l  sole s o u r c e  h e r e ,  s i n c e  a c c o r d -  
i n g  t o  G S A ,  fo r  e a c h  o f  t h e  f i v e  items t h a t  I n s t r u m e n t a t i o n  
L a b o r a t o r y  p r e v i o u s l y  o f f e r e d  t o  s u p p l y ,  i t  h a s  r e c e i v e d  a t  
l ea s t  three p r o p o s a l s .  I n s t r u m e n t a t i o n  L a b o r a t o r y  h a s  - -  
n e i t h e r  a l l e g e d  n o r  shown t h a t  G S A  i n t e n d e d  t o  e x c l u d e  i t  
f rom t h e  c o m p e t i t i o n ,  and  i n  any  case s y n o p s i s  i n  t h e  
Commerce B u s i n e s s  Da i ly  c o n s t i t u t e s  c o n s t r u c t i v e  n o t i c e  o f  
a s o l i c i t a t i o n  and i t s  c o n t e n t s .  - I d .  S i n c e  s y n o p s i s  
o c c u r r e d  here, I n s t r u m e n t a t i o n  L a b o r a t o r y  had c o n s t r u c t i v e  
n o t i c e  o f  t h e  December 2, 1983 c l o s i n g  d a t e .  

F i n a l l y ,  I n s t r u m e n t a t i o n  L a b o r a t o r y  r e q u e s t s  a c o n f e r -  
e n c e  t o  d i s c u s s  t h e  merits o f  i ts  pro tes t .  I n  summary 
d e n i a l  s i t u a t i o n s ,  b e c a u s e  it is c lear  f rom t h e  i n i t i a l  
s u b m i s s i o n  t h a t  a p ro tes t  l a c k s  l e g a l  merit, w e  d e c l i n e  
r e q u e s t s  f o r  c o n f e r e n c e s  b e c a u s e  no  u s e f u l  p u r p o s e  would be  
s e r v e d .  Such is t h e  case h e r e .  
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The  protest  is  d e n i e d .  

h *tow omp t ro 1 l e r  Gener a1 
1 of t h e  U n i t e d  S t a t e s  
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