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An employee  who t r a n s f e r r e d  from t h e  
S o c i a l  S e c u r i t y  A d m i n i s t r a t i o n  (SSA)  
to t h e  Depar tmen t  o f  Labor was e r r o n e -  
o u s l y  g i v e n  a lump sum l e a v e  payment.  
H e  r e t u r n e d  t h e  payment ,  b u t  h i s  leave 
b a l a n c e  f rom SSA was n o t  credited to  
h i s  a c c o u n t  u n t i l  2 y e a r s  l a te r .  Even 
though  i t  was a n  error n o t  to  have  
p r o m p t l y  c r e d i t e d  t h e  a n n u a l  l e a v e  upon 
h i s  t r a n s f e r ,  s i n c e  t h e  employee  had  
s u f f i c i e n t  t i m e  t o  s c h e d u l e  and u s e  
t h e  e x c e s s  l e a v e  a f t e r  i t  was c r e d i t e d ,  
he  may n o t  be r e c r e d i t e d  w i t h  t h e  leave 
w h i c h  he f o r f e i t e d  a t  t h e  end  of t h e  
l e a v e  y e a r .  

M r .  Thomas A. Komarek, A s s i s t a n t  S e c r e t a r y  f o r  
A d m i n i s t r a t i o n  and  Management, Depa r tmen t  of Labor (DOL) ,  
h a s  r e q u e s t e d  o u r  d e c i s i o n  as t o  w h e t h e r  M r .  Wallie B r e i g ,  - 
a DOL employee ,  mus t  f o r f e i t  61 h o u r s  of a n n u a l  l e a v e .  
S i n c e  a d m i n i s t r a t i v e  error was n o t  t h e  d i r e c t  c a u s e  o f  
M r .  B r e i g ' s  f a i l u r e  t o  u s e  61 h o u r s  o f  excess l e a v e  p r io r  to  
i t s  f o r f e i t u r e ,  h e  may n o t  h a v e  t h i s  l e a v e  r e c r e d i t e d  t o  h i s  
a c c o u n t .  

M r .  Komarek s ta tes  t h a t  M r .  B r e i g - t r a n s f e r r e d  from t h e  
Social S e c u r i t y  A d m i n i s t r a t i o n  (SSA), t o  t h e  Depar tmen t  o f  
Labor i n  Sep tember  1980.  Upon h i s  d e p a r t u r e  f rom SSA 
M r .  Breis was i s s u e d  a c h e c k  c o v e r i n g  144 h o u r s  o f  a c c r u e d  
a n n u a l  leave. M r .  Breig,  r e a l i z i n g  t h a t  t h e  lump sum pay- 
ment was made i n  error, r e t u r n e d  t h e  payment t o  SSA.  

From Sep tember  1980 u n t i l  Sep tember  1982,  M r .  B r e i g  and 
DOL'S R e g i o n a l  P e r s o n n e l  O f f i c e  ( K a n s a s  C i t y ,  M i s s o u r i ) ,  
t r i e d  r e p e a t e d l y  t o  o b t a i n  a Record  o f  Leave Data (SF-1150) 
f rom t h e  SSA. I n  l a t e  Sep tember  o r  e a r l y  October 1982,  
t h e  SF-1150 was r e c e i v e d  and  M r .  B re ig ' s  l e a v e  r e c o r d s  were 
a d j u s t e d  w i t h  a c r e d i t  o f  144 h o u r s  of a n n u a l  l e a v e  to 
r e f l e c t  h i s  correct l e a v e  b a l a n c e  d u r i n g  pay  p e r i o d  22,  
e n d i n g  O c t o b e r  1 6 ,  1982. From t h e  time o f  t h e  a d j u s t m e n t  
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u n t i l  t h e  end  of t h e  1982 leave y e a r  ( J a n u a r y  8 ,  1 9 8 3 ) ,  
M r .  Breig 's  E a r n i n g s  and Leave S t a t e m e n t s  showed a n  
appropriate " u s e / l o s e "  b a l a n c e  r e f l e c t i n g  t h e  r e c r e d i t i n g  of 
l e a v e  e a r n e d  a t  SSA and a c c r u a l  and  u s e  of l e a v e  d u r i n g  
those pay p e r i o d s .  P r i o r  t o  t h e  a d j u s t m e n t ,  M r .  Breig,  
who e a r n e d  6 h o u r s  of leave e a c h  pay p e r i o d ,  had a n  a n n u a l  
l e a v e  b a l a n c e  of 155  h o u r s .  The a d j u s t m e n t  added  144 h o u r s  
and h e  a c c r u e d  a n  a d d i t i o n a l  46 h o u r s  b e f o r e  t h e  end  of t h e  
l e a v e  y e a r .  M r .  B r e i g  used  44 h o u r s  o f  a n n u a l  l e a v e  between 
October 3,  1982,  and  J a n u a r y  8,  1983,  and t h u s  h e  f o r f e i t e d  
61 h o u r s  of l e a v e  a t  t h e  end  o f  t h e  l e a v e  y e a r .  

The r e c o r d  shows t h a t  M r .  Breig d i d  n o t  u s e  t h e  
61 h o u r s  o f  l e a v e  b e c a u s e  h e  t h o u g h t  t h a t  h e  had  1 y e a r  f rom 
t h e  time of t h e  c red i t  t o  h i s  l e a v e  a c c o u n t  w i t h i n  which h e  
c o u l d  u s e  t h e  l e a v e .  I n  any  e v e n t  M r .  B r e i g  d i d  n o t  
s c h e d u l e  t h e  u s e  o f  t h e  l e a v e  n o r  d i d  h e  r e q u e s t  t h a t  t h e  
l e a v e  be s c h e d u l e d  and  w e  are a s k e d  w h e t h e r ,  g i v e n  t h e  
u n u s u a l  c i r c u m s t a n c e s  o f  t h i s  case, M r .  B r e i g  may have  t h e  
61 h o u r s  of a n n u a l  l e a v e  r e c r e d i t e d  t o  h i s  a c c o u n t .  

Annual l e a v e  f o r f e i t e d  a t  t h e  end  o f  t h e  l e a v e  y e a r  c a n  
be r e s t o r e d  u n d e r  t h e  c i r c u m s t a n c e s  se t  f o r t h  i n  5 U.S.C. 
S 6 3 0 4 ( d ) ( 1 )  which  p r o v i d e s  a s  f o l l o w s :  

" ( d ) ( l )  Annual  l e a v e  which  is l o s t  by opera- 
t i o n  of t h i s  s e c t i o n  because of -- 

" ( A )  a d m i n i s t r a t i v e  error when t h e  
error c a u s e s  a loss o f  a n n u a l  l e a v e  
o therwise  a c c r u a b l e  a f t e r  J u n e  30 ,  1960;  

" ( B )  e x i g e n c i e s  o f  t h e  p u b l i c  
b u s i n e s s  when t h e  a n n u a l  l e a v e  was 
s c h e d u l e d  i n  advance ;  or 

"(C) s i c k n e s s  of t h e  employee when 
t h e  a n n u a l  l e a v e  was s c h e d u l e d  i n  
advance ;  

s h a l l  be  r e s t o r e d  t o  t h e  employee."  

S i n c e  M r .  Breig d i d  n o t  s c h e d u l e  t h e  u s e  of a n n u a l  
l e a v e  i n  a d v a n c e ,  e v e n  though  h e  s t a t e s  t h a t  h e  c o u l d  n o t  
a r r a n g e  a v a c a t i o n  b e c a u s e  o f  h i s  work s c h e d u l e ,  h e  c a n n o t  
h a v e  i t  r e s t o r e d  u n d e r  s u b p a r a g r a p h  ( B )  above ,  b a s e d  upon 
e x i g e n c i e s  o f  t h e  p u b l i c  b u s i n e s s .  Michael Dana, 56 Comp. 
Gen. 470 ( 1 9 7 7 ) .  Because  t h e r e  is n o t h i n g  i n  t h e  r e c o r d  to 
i n d i c a t e  t h a t  s i c k n e s s  p r e v e n t e d  M r .  B r e i g  f rom u s i n g  h i s  
l e a v e ,  s u b p a r a g r a p h  ( C )  is a l so  i n a p p l i c a b l e .  
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I n  Willie W. L o u i e ,  59 Comp. Gen. 335 ( 1 9 8 0 ) ,  w e  had  
before us t h e  case of a n  employee  who had f o r f e i t e d  leave 
b e c a u s e  his l e a v e  b a l a n c e  f rom a p o s i t i o n  from which  he  had 
t r a n s f e r r e d  was n o t  credited t o  h im a t  t h e  time of h i s  
reemployment  i n  h i s  new p o s i t i o n  b u t  was credited a t  a l a t e r  
d a t e  when t h e  l e a v e  was s u b j e c t  t o  f o r f e i t u r e .  I n  t h a t  case 
w e  h e l d  t h a t  t h e  l e a v e  c o u l d  be recredited t o  t h e  employee 
s i n c e  t h e  f a i l u r e  to  i m m e d i a t e l y  recredit  t h e  l e a v e  was 
a d m i n i s t r a t i v e  error and t h e  s u b s e q u e n t  f o r f e i t u r e  was a 
r e s u l t  o f  s u c h  error. 

I n  M r .  B r e i q ' s  case, a l t h o u g h  t h e  f a i l u r e  to  
i m m e d i a t e l y  recredi t  n i s  p r io r  l e a v e  b a l a n c e  i n  h i s  new 
p o s i t i o n  may be v iewed as a d m i n i s t r a t i v e  error, t h a t  error 
was n o t  t h e  d i r e c t  c a u s e  of t h e  f o r f e i t u r e  of h i s  l e a v e .  
M r .  Breig was o n  n o t i c e  t h a t  h e  had 105 h o u r s  o f  u s e  or 
lose l e a v e  i n  October 1982. H e  c o u l d  have  s c h e d u l e d  t h e  
u s e  of t h i s  l e a v e  a t  t h a t  time and  h e  d i d  i n  f a c t  u s e  
4 4  h o u r s  of it. T h e r e f o r e ,  s i n c e  M r .  B r e i g  had a n  oppor- 
t u n i t y  t o  s c h e d u l e  and  u s e  t h e  fo r f e i t ed  l e a v e  b u t  d i d  n o t  
do so, it c a n n o t  be s a i d  t h a t  b u t  f o r  t h e  a d m i n i s t r a t i v e  
error h e  would n o t  have for fe i ted  t h e  l e a v e .  R a t h e r ,  
i t  was M r .  B re ig ' s  s u b s e q u e n t  i n a c t i o n  which u l t i m a t e l y  
c a u s e d  t h e  fo r f e i tu re  of t h e  l e a v e .  T h i s  case is t h u s  
d i s t i n g u i s h a b l e  f rom L o u i e ,  above ,  where a t  t h e  t i m e  of 
r e c r e d i t i n g  t h e  l e a v e  w a s  f o r f e i t e d .  

With respect t o  t h e  f ac t  t h a t  M r .  Breig d i d  n o t  know 
h e  had t o  s c h e d u l e  or u s e  t h e  l e a v e  prior to t h e  end  of 
t h e  l e a v e  y e a r ,  a s  opposed to  t h e  f i s c a l  y e a r ,  w e  have  
c o n s i s t e n t l y  h e l d  t h a t  t h e  f a i l u r e  to  g i v e  a c t u a l  n o t i c e  
of t h e  s c h e d u l i n g  r e q u i r e m e n t  t o  a n  employee is n o t  a n  
a d m i n i s t r a t i v e  error as  employees a re  c h a r g e d  w i t h  a c t u a l  
o r  c o n s t r u c t i v e  n o t i c e  o f  t h e  r e q u i r e m e n t .  Dana, above .  

M r .  B r e i g ' s  r e q u e s t  for  recredit  o f  6 1  h o u r s  o f  a n n u a l  
l e a v e  is a c c o r d i n g l y  d e n i e d .  

Comp t ro 1 le? G e n e r a l  
of t h e  U n i t e d  S t a t e s  
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