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A retired F e d e r a l  employee seeks t h e  
s u b s t i t u t i o n  of bought-back s i c k  l e a v e  
f o r  l e a v e  w i t h o u t  pay  (LWOP) f o r  t h e  
p e r i o d  h e  s p e n t  o n  LdOP p e n d i n g  a d e c i -  
s i o n  o n  h i s  d o c k e r s '  compensa t ion  applica- 
t i o n .  'Where the employee r e t i r e d  d u r i n g  
t h e  same y e a r  i n  which  t h e  LWOP w a s  t a k e n ,  
and his r e c l u e s t  €or t h ?  l e a v e  s u b s t i t u t i o n  
was t i m e l y  made, ule c o n c l u d e  t h a t  the 
e m p l o y e e ' s  a g e n c y  may, i n  i ts d i s c r e t i o n  
c o n s i s t e n t  w i t h  n o r s a l  s i c k  l e a v e  c o n s i d -  

. .  . . s r a t i o n s ,  + i l ( r @  tj1.e. r 2 $ r . > 3 c t i v e .  ' sqbs t i t u - ' .  
t i o n  a €  h i s  bought -back  s i c k  l e a v e  f o r  h i s  
LdoP. In te rs ta te  Commerce C o m m i s s i o n ,  
57 Comp. Gen. 535 ( i ! i H T T -  

. .  . 
. .  

M r .  James E.  Mobley, o f  t h e  C l a s s i f i c a t i o n  and 
Pay Group,  Forest  S e r v i c e ,  U n i t e d  States  Depar tment  o f  
A g r i c u l t u r e ,  ( t h e  Forest  S e r v i c e ) ,  h a s  r e q u e s t e d  a d e c i s i o n  
from t h e  Comptroller G e n e r a l .  The i s s u e  i s - w h e t h e r  s i c k  
l e a v e  bougn t  back from t h e  O f f i c e  of Worker's' Compensat ion 
Programs (OWCP) may be  r e t r o a c t i v e l y  s u b s t i t u t e d  for l e a v e  
w i t h o u t  pay (LWOP). F o r  r e a s o n s  t h a t  f o l l o w ,  w e  would not 
object  t o  3 r e t r o a c t i v e  s u b s t i t u t i o n .  

FACTS 

Mr. L a r r y  L. Van E e r d e n  s u s t a i n e d  a n  i n j u r y  w h i l e  
p e r f o r m i n g  h i s  d u t i e s  as a n  employee of t h e  F o r e s t  S e r v i c e .  
Pending  a d e c i s i o n  on h i s  w o r k e r s '  compensa t ion  a p p l i c a t i o n ,  
h e  went  o n  s i c k  l e a v e .  A f t e r  a p e r i o d  of s i c k  l e a v e ,  
M r .  Van Ee rden  went  on L'.JOP. S v e n t \ i 3 l l y ,  t h e  OWCP g r a n t e d  
him workers' c o m p e n s a t i o n  which covered t h e  g e r i o d  of t h e  
s i c k  l e a v e ,  b u t  was i n s u f f i c i e n t  to  c o v e r  a l l  of t h e  s u b s e -  
q u e n t  p e r i o d  of LWJOP. M r .  Van Eerden  t h e n  r e t u r n e d  to  work, 
and e lected t o  buy hack  his s i c k  l e a v e .  H e  r e t i red  a t  the 
end 3f t h a t -  y e a r ,  and now w a n t s  to  r e t r o a c t i v e l y  substitute 
h i s  bought-back s i c k  l e a v e  f o r  LWOP. 
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ARGUMENTS 

I n  a memorandum from t h e  Director, P e r s o n n e l  
Xanagenent ,  t h e  Forest  S e r v i c e  s a y s  t h a t  M r .  Van Zerden 
cou ld  n o t  r e t r o a c t i v e l y  s u b s t i t u t e  s i c k  l e a v e  f o r  LWOP. 
T h e  Director s t a t e d  t h a t ,  " w e  c a n  f i n d  no d i r e c t l y  a p p l i c a -  
b l e  d i r e c t i v e s  or C o m p t r o l l e r  General d e c i s i o n s . "  I n s t e a d ,  
there  was resort to  i n f e r e n c e s  drawn from O f f i c e  o f  
P e r s o n n e l  Management, a e p a r t m e n t  o f  Labor, and Forest  
S e r v i c e  r e g u l a t i o n s .  T h u s ,  h e  conc luded  t h a t  ( 1 )  s p e c i f i c  
r e g u l a t o r y  p e r n i s s i o n  was r e q u i r e d  f o r  s u c h  s u b s t i t u t i o n ;  
( 2 ,  IAV+ n i 3 t  a c t u a l l y  be i n  an  e m p l o y e e ' s  account b a l a n c e  
i::> be i s e d ;  and ( 3 )  bought-back l e a v e  is  n o t  a v a i l a b l e  t o  an  
employee €or u s e  u n t i l  s u c h  t i m e  a s  payment is made and t h a t  
such  u s e  would o n l y  be prospt:t ive.  

. .  
. .  

:4r. Van Eerden ,  on  t h e  o ther  hand,  re fe rs  to  2obert B .  
L i n d s e y  v .  Un i t ed  S t a t e s ,  2 1 4  C t .  C 1 .  574 ( 1 9 7 7 ) ,  and 
I n t e r s t a t e  --- CxG-erce Commission, 57 .Camp. Gen. 535 ( 1 9 3 8 ) ;  ., 

G e n e r a l  p o s i t i o n  t h a t  a n  employee ' s  p r i o r  e l e c t i o n  as t o  
l e a v e  is  b i n d i n g  so as to  p r e c l u d e  t h e  s u b s t i t u t i o n  o f  
s i c k  l e a v e  f o r  a n n u a l  l e a v e  i n  t h e  year  of h i s  r e t i r e m e n t .  
Mr. Van Eerden  a r g u e s  t h a t  t h a t  case r e c o g n i z e s  t h a t  t h e r e  
is no l e a v e  s t a t u t e  o r  r e g u l a t i o n  b a r r i n g  t h e  r e s u l t  he  
s e e k s .  F u r t h e r ,  h e  r e f e r s  t o  t h a t  case ' s  acknowledgement o f  
s t a t u t o r y  changes  t o  t h e  l e a v e  p o l i c y  d e s i g n e d  to  i n c r e a s e  
berlefi t3 t o  ?ederal employees  and C o n g r e s s i o n a l  r e c o g n i t i o n  
t h a t  c o r r e c t i n g  i n e q u i t i e s  was a .nore i m p o r t a n t  c o n c e r n  t h a n  
t h e  a d n i n i ; t r a t i v e  bu rden  which might  be c r e a t e d  by reopen-  
i n g  employee l e a v e  records. F i n a l l y ,  h e  r e f e r s  to  t h e  
cour t ' s  s u g g e s t i o n  to  t h e  G e n e r a l  Account ing  O f f i c e  t h a t  i t  
reconsider i ts  " o v e r - a l l  post  noc l e a v e - s u b s t i t u t i o n  p o l i c y "  
i n  l i g h t  of w h a t  had been d i s c u s s e d  i n  t h e  d e c i s i o n .  

, R o b e r t  - - - - -  .a. L indsey  v .  U n i t e d  Stakes rejected a Comptroller 

Y r .  V a n  Eerdeh c i tes  our  I n t e r s t a t e  -- Commerce -- Cornmission 
decis ion to  u s  because  i t  r e 9 c E e n t s  d l i b e r a l i z a t i o n  of our 
p o s i t i o n  based  on  Xobert a. L i n d s e y  - - - v. Un i t ed  S t a t e s .  He 
acknowledges t h a t  f a c t u a l l y  t h a t  c a s e  is d i f f e r e n t  t h a n  h i s  
in t h a t  i t  i n v o l v e d  t h e  r e t r o a c t i v e  s u b s t i t u t i o n  o f  s i c k  
l e a v e  f o r  a n n u a l  l e a v e ,  o u t  'ne b e l i e v e s  t h e  p r i n c i p l e s  
e x p r e s s e d  there a p p l y  b r o a d l y  enough to  i n c l u d e  h i s  s i t ua -  
t i o n .  H e  r e f e r s  s p e c i f i c a l l y  to  t h i s  l a n g u a g e  from 
I n t e r s t a t e  - -_L---- Commerce Cornmission, c i t e d  above:  
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"*  * * w e  now be l ieve  t h a t ,  a t  l e a s t  
i n  those cases  where the employee r e t i r e s  
or d i e s  during t h e  s a m  y e a t  il? vhich the 
leave is  taken, 3nd a tiinely request  is  made, 
i t  is appropriate  to :'errnit agencies t o  allow 
r e t r o a c t i v e  leave s u b s t i t u t i o n  i n  t h e i r  d i s -  
c r e t i o n  ~Iependi r lg  iipon the circumstances of 
each case." 

H e  s t a t e s  t h a t  the m r d  "leave" suggests t h e  inclusion of 
s i c k  leave--not j u s t  annual leave.  

D I S C U S S I O ~ ~  &!D CONCLUSION 

M r .  Van Eerden's circumstances a r e  s u f f i c i e n t l y  
analogous t o  those i n  I n t e r s t a t e  -- -- Coinmerce - -- Commissi;>ri 50 ds 
t o  make t h e  p r i n c i p l e s  expres3ed there  appl icable .  I n  t h a t  
case,  d n  enployee requested t h a t  a period of d i s a b i l i t y  be 
charged t o  annual leave.  He d i d  l a t e r  that-same nonth, . 

allowed i n  order  t o  increase the  lump-sum leave payment to . 
the survivor o €  the  ,l..ceaaed e.nployee. 

. . .  . a f t e r  which h i s  family. ?inad+ a t i m l y '  request  t o  r c t ioac - .  
* - .  . t i v e l y  s u b s t i t u t e  s i c k  leave €or the  annual leave.  T h i s  was 

I n  Mr. Van Eerden's s i t u a t i o n ,  'no went on s i c k  leave 
p e n d i ~ 3  a Ileterinination on h i s  workers' compensation appl i -  
ca t ion .  A f t e r  a period of s i c k  leave,  he went on LWOP. 
3Libsequently, t h e  O'iCP did  g r a n t  hi:n .worlcer-'s compensation, 
b u t  i t  vas n o t  s u f f i c i e n t  t o  cover  t h o  ent i ' re  per iod,  
leaving h i m  s t i l l  w i t h  a period of LXOP. 3e t h e n  e lec ted  
to  buy Sack the s i c k  leave h e  had used arid he m d e  a t i m l y  
request--at m o s t ,  several  inonths a f t e r  OWCP granted h iLn  
warkers' co-npensat ion--to r e t r o a c t i v e l y  s u b s t i t u t e  his 
bought-back s i c k  leave f o r  the  LWOP. Later t h a t  s a n e  year,  
h e  r e t i r e d .  

W e  have no objec t ioo  ta t h e  r e t r o a c t i v e  r ec red i t iny  af 
s i c k  leave for t h e  period t h e  employee was on  LWOP, i f  t h e  
Forest  Service,  in i ts  d i s c r e t i o n  cons i s t en t  w i t h  norm1 
s i c k  leave cons idera t ions ,  de t e rn ines  t h a t  s u c h  ac t ion  is 
appropriate  . 

I of ;he United S t a t e s  
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