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MATTER OF: F r a n k l i n  L. M u s s e r  - s e v e r a n c e  Pay’ - 
I n v o l u n t a r y  S e p a r a t i o n  </ 

DIQEST: 
An e m p l o y e e ’ s  v o l u n t a r y  t r a n s f e r  f rom 
career service to  a temporary a p p o i n t m e n t  
may n o t  be c o n s i d e r e d  c o n c l u s i v e  proof t h a t  
t h e  e m p l o y e e ’ s  u l t i m a t e  s e p a r a t i o n  a t  t h e  
e x p i r a t i o n  o f  t h e  t e m p o r a r y  a p p o i n t m e n t  was 
v o l u n t a r y  so as  to  d e n y  h i m  s e v e r a n c e  pay .  
R a t h e r ,  t h e  i s s u e  of v o l u n t a r i n e s s  is a 
q u e s t i o n  of f a c t  t o  be r e s o l v e d  o n  a case- 
b y - c a s e  bas i s .  Here, t h e  e m p l o y e e  is 
e n t i t l e d  t o  s e v e r a n c e  p a y  where  t h e  record 
s h o w s  h i s  s e p a r a t i o n  a f t e r  h i s  t e m p o r a r y  
a p p o i n t m e n t  was i n v o l u n t a r y .  S u l l i v a n  V .  
U n i t e d  S t a t e s ,  4 C 1 .  C t .  70 (1983), 
a f f i r m e d  742 F.2d 628 ( F e d .  C i r .  1984), 
f o l l o w e d .  

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a l e t t e r ,  d a t e d  
A u g u s t  28, 1985, f rom Mr. F r a n k l i n  L.  Y u s s e r  to  
R e p r e s e n t a t i v e  S t a n  P a r r i s ,  r e q u e s t i n g  t h a t  t h e  Congres sman  
i n i t i a t e  a claim o n  h i s  b e h a l f  f o r  s e v e r a n c e  p a y .  
R e p r e s e n t a t i v e  Pa r r i s  f o r w a r d e d  t h e  l e t t e r  to  t h i s  O f f i c e  
for our c o n s i d e r a t i o n .  We c o n c l u d e  t h a t  Mr. M u s s e r  is 
e n t i t l e d  t o  s e v e r a n c e  p a y  u n d e r  t h e  p r o v i s i o n s  o f , S  U.S.C. 
S 5595 (1982)’, f o r  r e a s o n s  t h a t  f o l l o w .  

FACTS 

M r .  M u s s e r  b e g a n  Federal employmen t  i n  September 1959. 
E f f e c t i v e  May 12, 1979, h e  r e s i g n e d  f rom a career p o s i t i o n  
w i t h  t h e  Federal E n e r g y  R e q u l a t o r y  Commiss ion  ( F E R C )  i n  
order to  accept a t e m p o r a r y  a p p o i n t m e n t  w i t h  t h e  Federal 
Mine S a f e t y  a n d  H e a l t h  Rev iew Commiss ion  ( t h e  C o m m i s s i o n ) .  
A l t h o u g h  h i s  p o s i t i o n  was c l a s s i f i e d  as  a Paralegal  
S p e c i a l i s t ,  t h e  f u n c t i o n  h e  p e r f o r m e d  a t  t h e  Commiss ion  was 
t h a t  o f  d Law C l e r k  f o r  a n  A d m i n i s t r a t i v e  Law J u d g e .  There 
was n o  b reak  i n  s e r v i c e  b e t w e e n  h i s  s e p a r a t i o n  f rom FERC 
a n d  h i s  a p p o i n t m e n t  w i t h  t h e  Commiss ion .  H i s  a p p o i n t m e n t  
was i n i t i a l l y  f o r  a p e r i o d  n o t  to  e x c e e d  May 12, 1980, b u t  
e v e n t u a l l y  i t  was e x t e n d e d  to  May 1 2 ,  1981. A t  t h a t  time, 
t h e  a p p o i n t m e n t  exp \ i r ed  a n d  Mr. M u s s e r  was separated f rom 
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t h e  Commiss ion .  On l e a v i n g  F e d e r a l  s e r v i c e ,  Mr. Musse r  
r e c e i v e d  a lump sum paymen t  f o r  a n n u a l  l e a v e ,  b u t  was n o t  
awarded s e v e r a n c e  p a y .  

S e c t i o n  5 5 9 5 ( b )  of T i t l e  5, U n i t e d  States  Code e s t a b -  
l i s h e s  t h e  e n t i t l e m e n t  t o  s e v e r a n c e  p a y .  T h i s  s e c t i o n  
s t a t e s  i n  p e r t i n e n t  p a r t :  

'I * * * a n  e m p l o y e e  who - 
" ( 1 )  h a s  b e e n  employed  c u r r e n t l y  f o r  a 
c o n t i n u o u s  pe r iod  of a t  l e a s t  12 
m o n t h s ;  and 

"(2) i s  i n v o l u n t a r i l y  separated f rom 
t h e  s e r v i c e ,  n o t  b y  r e m o v a l  f o r  c a u s e  
o n  charges  o f  m i s c o n d u c t ,  d e l i n q u e n c y ,  
or i n e f f i c i e n c y ;  

i s  e n t i t l e d  t o  be pa id  s e v e r a n c e  p a y  * * *." 
F o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  e n t i t l e m e n t ,  s e c t i o n  

5 5 9 5 ( a )  d e f i n e s  t h e  term "employee"  a s  e x c l u d i n g  a p e r s o n  
s e r v i n g  u n d e r  a t e m p o r a r y  a p p o i n t m e n t :  

I' * * * except o n e  so a p p o i n t e d  for f u l l  
time employmen t  w i t h o u t  a b r e a k  i n  s e r v i c e  
of more t h a n  3 d a y s  f o l l o w i n g  service u n d e r  
a n  a p p o i n t m e n t  w i t h o u t  time l i m i t a t i o n ;  * * *.n 

5 rJ.S.C. S 5 5 9 5 ( a )  ( 2 )  ( i i )  . 
I n  order t o  be c o n s i d e r e d  a n  " e m p l o y e e "  f o r  t h e  

p u r p o s e s  of 5 U.S .C .  S 5 5 9 5 ( a ) ( 2 ) ( i i ) ,  t h e  i m p l e m e n t i n g  
r e g u l a t i o n  i n  5 C.F.R. S 5 5 0 . 7 0 4 ( b ) ( 4 ) ( i ) ,  e f f e c t i v e  a t  t h e  
time of M r .  Musser's s e p a r a t i o n ,  imposed a n  a d d i t i o n a l  
r e q u i r e m e n t  t h a t  a n  e m p l o y e e ' s  s e p a r a t i o n  f rom t h e  p r i o r  
t e n u r e d  p o s i t i o n  m u s t  h a v e  b e e n  i n v o l u n t a r y .  

THE SULLIVAN DECISION 

We e a r l i e r  i s s u e d  a n  a d v i s o r y  l e t t e r  to  R e p r e s e n t a -  
t i v e  P a r r i s  c o n c e r n i n g  M r .  Musser's r i g h t  t o  s e v e r a n c e  
p a y .  5-213346,  December 8 ,  1983. T h e r e ,  w e  s t a t e d  t h a t  
Mr. M u s s e r  d i d  n o t  appear e l i g i b l e  f o r  s e v e r a n c e  p a y  u n d e r  
t h e  r e g u l a t i o n  i n  5 C.F.R. S 5 5 0 . 7 0 4 ( b ) ( 4 ) ( i )  b e c a u s e  h i s  
r e s i g n a t i o n  f r o m  FGRC a p p e a r e d  v o l u n t a r y .  
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F o l l o w i n g  our c o r r e s p o n d e n c e  w i t h  R e p r e s e n t a -  
t i v e  P a r r i s ,  t h e  Claims C o u r t ,  i n  S u l l i v a n  v .  U n i t e d  
S t a t e s ,  4 C 1 .  C t .  7 0  ( 1 9 8 3 1 ,  a f f ' d  per curiam 742  F.2d 6 2 8  
( F e d .  C i r .  19841 ,  addressed f a c t s  s imilar  to  t h o s e  pre- 
s e n t e d  b y  Mr. M u s s e r  and  decided t h e  p l a i n t i f f  was e n t i t l e d  
t o  s e v e r a n c e  p a y .  Based o n  S u l l i v a n ,  w e  now r e v e r s e  t h e  
o p i n i o n  w e  e x p r e s s e d  in , ,B-213346,  December 8,  1983 ,  and  
h o l d  t h a t  t h e  r e g u l a t i o n  f o u n d  i n  5 C.F.R. 
S 5 5 0 . 7 0 4 ( b ) ( 4 ) ( i )  ( 1 9 8 5 1 ,  does n o t  p r o v i d e  a bas i s  f o r  
d e n i a l  o f  s e v e r a n c e  p a y  t o  Mr. Musser. 

I n  S u l l i v a n ,  t h e  p l a i n t i f f  was a c o m p e t i t i v e  s e r v i c e  
Federal  e m p l o y e e  w i t h  t h e  D e p a r t m e n t  o f  J u s t i c e  and  t h e  
D e p a r t m e n t  o f  H o u s i n g  a n d  Urban  Deve lopmen t  f rom 1966 
t h r o u g h  1974.  I n  1974 ,  w i t h o u t  a b r e a k  i n  s e r v i c e ,  s h e  
v o l u n t a r i l y  r e l i n q u i s h e d  h e r  t e n u r e d  p o s i t i o n  i n  order to  
a c c e p t  a t e m p o r a r y  a p p o i n t m e n t  w i t h  t h e  N a t i o n a l  I n s t i t u t e  
o f  E d u c a t i o n .  A l t h o u g h  h e r  t e m p o r a r y  a p p o i n t m e n t  was 
renewed  a t  l e a s t  twice, i t  was u l t i m a t e l y  allowed t o  expi re  
and  h e r  employmen t  was t e r m i n a t e d .  S h e  was d e n i e d  
s e v e r a n c e  p a y  based on 5 C.F.R. S 5 5 0 . 7 0 4 ( b ) ( 4 ) ( i ) .  

The C l a i m s  C o u r t  r e c o g n i z e d  t h a t  t h e  a d d i t i o n a l  
r e g u l a t o r y  r e q u i r e m e n t  imposed  by  5 C.F.R. S 550.704 
p r e c l u d e d  Ms. S u l l i v a n  f rom coining w i t h i n  t h e  d e f i n i t i o n  of 
" e m p l o y e e "  a s  t h a t  terin is  d e f i n e d  i n  5 rJ.S.C. S 5595 .  I t  
e x p r e s s l y  c o n s i d e r e d  w h e t h e r  t h e  a d d i t i o n a l  r e q u i r e m e n t  was 
c o n s i s t e n t  w i t h  t h e  s t a t u t e .  I t  f o u n d  t h a t ,  i n  w r i t i n g  t h e  
s t a t u t e ,  " C o n g r e s s  c l e a r l y  c o n s i d e r e d  e m p l o y e e s  i n  
[Ys.  S u l l i v a n ' s ]  c i r c u m s t a n c e s  a n d  s p e c i f i c a l l y  i n c l u d e d  
t h e m  i n  t h e  d e f i n i t i o n  o f  e m p l o y e e . "  4 C1. C t .  a t  73 .  The 
court s t a t e d  t h a t  t h e  O f f i c e  of P e r s o n n e l  Management (OPM) 
had i m p r o p e r l y  attempted to  e x c l u d e  f rom t h e  s t a t u t e ' s  
c o v e r a g e  e m p l o y e e s  w h i c h  C o n g r e s s  h a d  e x p r e s s l y  i n t e n d e d  t o  
c o v e r .  A c c o r d i n g l y ,  i t  declared t h e  r e g u l a t i o n  to  be 
" f a c i a l l y  i n c o n s i s t e n t "  w i t h  t h e  s t a t u t e  s i n c e  " i t  t a k e s  
away w h a t  C o n g r e s s  c l e a r l y  q a v e . "  4 C 1 .  C t .  a t  7 3 .  

We h a v e  i n f o r m a l l y  d i scussed  t h e  e f f e c t  o f  S u l l i v a n  
w i t h  OPM o f f i c i a l s .  They  h a v e  a d v i s e d  u s  t h a t  5 C . F . R .  
S 550 .704  is  i n  t h e  process o f  b e i n g  r e w r i t t e n  and  as  
r e v i s e d ,  t h e  r e g u l a t i o n  w i l l  n o t  c o n t a i n  t h e  p r o v i s i o n  
w h i c h  t h e  c o u r t  f o u n d  improper . 

A l t h o u g h  t h e  C l a i m s  C o u r t  h e l d  t h a t  OPM c o u l d  n o t ,  
t h r o u g h  r e g u l a t i o n ,  declare a l l  e m p l o y e e s  who v o l u n t a r i l y  
t r a n s f e r r e d  f rom t e n u r e d  t o  t e m p o r a r y  p o s i t i o n s  i n e l i g i b l e  
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f o r  s e v e r a n c e  p a y ,  it a c k n o w l e d g e d  t h a t  i n  order t o  become 
e n t i t l e d  to  s e v e r a n c e  p a y ,  a n  e m p l o y e e ' s  u l t i m a t e  
s e p a r a t i o n  m u s t  be i n v o l u n t a r y .  I t  n o t e d  t h a t  n e i t h e r  
5 U . S . C .  5 5 5 9 5  n o r  i ts  i m p l e m e n t i n g  r e g u l a t i o n s  d e f i n e  t h e  
term " i n v o l u n t a r y  s e p a r a t i o n . "  However ,  t h e  court  referred 
t o  OPM's own a d m i n i s t r a t i v e  d e f i n i t i o n  o f  " i n v o l u n t a r y  
s e p a r a t i o n , "  used i n  t h e  re la ted  area  o f  c i v i l  service 
r e t i r e m e n t  e l i g i b i l i t y .  T h u s ,  F e d e r a l  P e r s o n n e l  Manual 
S u p p l e m e n t  831-1 ,  S S11-2a s t a t e s :  

"The term ' i n v o l u n t a r y  s e p a r a t i o n '  means  
a n y  s e p a r a t i o n  a g a i n s t  t h e  w i l l  a n d  w i t h o u t  
t h e  c o n s e n t  o f  t h e  e m p l o y e e ,  o t h e r  t h a n  
s e p a r a t i o n  for  cause o n  c h a r q e s  o f  
m i s c o n d u c t  or  d e l i n q u e n c y  * * *. Note, 
h o w e v e r ,  t h a t  w h e t h e r  a s e p a r a t i o n  is 
i n v o l u n t a r y  d e p e n d s  upon a l l  t h e  f a c t s  i n  a 
p a r t i c u l a r  case;  i t  i s  t h e  true s u b s t a n c e  
o f  t h e  a c t i o n  w h i c h  g o v e r n s  r a t h e r  t h a n  t h e  
methods  f o l l o w e d  or t h e  t e r m i n o l o g y  used." 

A c c o r d i n g l y ,  t h e  c o u r t  c o n c l u d e d  t h a t  t h e  q u e s t i o n  o f  
v o l u n t a r i n e s s  is u l t i m a t e l y  a q u e s t i o n  o f  f a c t  and  s h o u l d  
be d e t e r m i n e d  o n  d c a s e - b y - c a s e  b a s i s .  

T h e  court  e x a m i n e d  t h e  s p e c i f i c  f a c t s  p r e s e n t e d  i n  
S u l l i v a n  to  d e t e r m i n e  w h e t h e r  Ms. S u l l i v a n ' s  u l t i m a t e  
s e p a r a t i o n  f r o m  Governmen t  s e r v i c e  was i n v o l u n t a r y .  I t  
c o n c l u d e d  t h a t ,  d e s p i t e  h e r  a c c e p t a n c e  of a t e m p o r a r y  
p o s i t i o n ,  s h e  " n e v e r  m a n i f e s t e d  a n y  w i l l i n g n e s s  or c o n s e n t  
to  l e a v e  upon t h e  e x p i r a t i o n  of a n y  o f  h e r  t e m p o r a r y  
a p p o i n t m e n t s . "  4 C 1 .  C t .  a t  7 6 .  I n  r e a c h i n g  t h i s  c o n c l u -  
s i o n ,  t h e  c o u r t  re l ied o n  ( 1 )  Ms. S u l l i v a n ' s  a s s e r t i o n s  
t h a t  h e r  s e p a r a t i o n  was i n v o l u n t a r y ,  ( 2 )  i n f o r m a l  promises 
o f  c o n t i n u e d  employmen t  made b y  a g e n c y  o f f i c i a l s ,  and ,  
( 3 )  t h e  f a c t  t h a t  h e r  a p p o i n t m e n t  a n d  those o f  s e v e r a l  
c o w o r k e r s  i n  s i m i l a r  p o s i t i o n s  were e x t e n d e d  beyond t h e  
i n i t i a l  e x p i r a t i o n  d a t e s .  

SULLIVAN'S APPLICATION 

A f t e r  e x a m i n i n g  t h e  r e c o r d  c o n c e r n i n g  Mr. Musser, we 
c o n c l u d e  t h a t  h i s  u l t i m a t e  s e p a r a t i o n  f rom t h e  Commiss ion  
was i n v o l u n t a r y .  I n  r e a c h i n g  t h i s  d e c i s i o n ,  w e  r e l y  o n  t h e  
f o l l o w i n g  f a c t s ' .  
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Mr. Musser characterizes his separation from Govern- 
ment service as involuntary. The Administrative Law Judge 
(ALJ) whom Mr. Musser worked for has stated that he per- 
suaded him to leave FERC and come to the Commission because 
he knew of Mr. Musser's prior experience as a Paralegal 
Specialist. Mr. Musser indicates that he accepted the 
offered position with the hope and expectation that it 
would be made permanent. There are several documents 
indicating that efforts were made on Mr. Musser's behalf to 
have his position made permanent. During Mr. Musser's 
appointment, positions held by other employees performing 
similar work were converted to permanent status, giving 
greater Eoundation to Mr. Musser's expectation that his 
position would also be made permanent. In line with this 
expectation, the record shows that his appointment was 
extended 12 months beyond its initial expiration date. 

In light of the record, we cannot accept the proposi- 
tion that Mr. Musser's separation from the Commission was 
voluntary so as to preclude him from receiving severance 
pay. As the court did in Sullivan, we acknowledge that in 
many instances an employee's voluntary transfer from a 
tenured position to a temporary position may signal a later 
voluntary departure from Government service. However, we 
decline to apply that proposition across the board, and 
find it inapplicable to the facts presented in this case. 

In summary, we conclude, based on Sullivan and the 
record before us, that Mr. Musser was an "employee" as 
defined in 5 U.S.C. S 5595(a), and that his separation was 
involuntary as required by 5 U . S . C .  5 5595(b)(2). Accord- 
ingly, we hold that Mr. Musser is entitled to severance 
Pay 

1 of the United States 
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