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a n  e i u p l o y e e  r e c e i v i n g  p a y  r e t e n t i o n  is  e n t i t l e d  t o  b a s i c  p a y  
a t  a r a t e  e q u a l  t o :  ( a )  t h e  e n p l o y e e ' s  a l l o w a b l e  f o r m e r  
r a t e  o f  b a s i c  p a y ,  p l u s  ( b )  o n e - h a l f  of t h e  a n n u a l  compara- 
b i l i t y  a d j u s t m e n t  al lowable f o r  t h e  maxiinum r a t e  of basic  
?ay  p a y a b l e  for  t h e  g r a d e  of t h e  e m p l o y e e ' s  new p o s i t i o n .  
See g e n e r a l l y  5 C . F . R .  5 5 3 6 . 2 0 5  ( 1 9 8 3 ) .  I m p l e m e n t i n g  
r e g u l a t i o n s  s e t  f o r t h  i n  5 C . F . R .  S 5 3 6 . 2 0 5 ( d ) ,  2 rov ide  tha t  
a n  e . i p l o y e e ' s  e n t i t l e m e n t  t o  p a y  r e t e n t i o n  ceases  when t n e  
.ilaxi:nun r a t e  f o r  t h e  g r a d e  o f  h i s  new p o s i t i o n  equals  3r 
exceeds h i s  a l l o w a b l e  f o r m e r  r a t e  o f  b a s i c  p a y .  

A c c o r d i n g l y ,  e f f e c t i v e  J u l y  1 3 ,  1980, Y r .  S h o r t ' s  
s a l a r y  e n t i t l e m e n t  was l i m i t e d  t o  h i s  f o r m e r  r a t e  of bas i c  
2 a y  (:3rade GS-4, s t e p  8 ,  $ 1 2 , 3 9 4  pe r  annum)  p l u s  o n e - h a l f  o f  
e a c h  e o n g a r a b i l i t y  i n c r e a s e  f o r  g r a d e  G S - 3 ,  s t e p  10, u n t i l  
n i s  e n t i t l e , l i e n t  t o  p a y  r e t e n t i o n  t e r m i n a t e d .  T h e r e f o r e ,  on 
3ctober  5 ,  1 9 8 0 ,  t h e  d a t e  of t h e  f i r s t  a p p l i c a b l e  cor t iparabi -  
1 i t y  ad j :is tifieat, Yr . S h o r t  ' s s a l a r y  s n o u l d  h a v e  b e e n  f i x d  
a t  $ 1 2 , 9 2 7  p e r  annum ( $ 1 2 , 3 9 4 ,  h i s  f o r x e r  r a t e  of b a s i c  pay, 
111~s $ 5 3 3 ,  o n e - h a l f  o f  t h e  c o m p a r a b i l i t y  i n c r e a s e  € o r  g r a d e  
.:;5-3, s t e ; ~  1 9 ) .  r h e  a g e n c y ,  h o w e v e r ,  e r r o n e o u s l y  g r a n t e d  
rvl r .  S h o r t  the f u l l  c o n i > a r a b i l i t y  i n c r e a s e  f o r  g r a d e  SS-4, 
s t122  i i ,  f i x i 1 1 3  fiis a n n u a l  s 3 l a r y  r a t e  a t  S 1 3 , 5 1 8 .  Xr. S h o r t  
s t 3 t e s ,  a n d  t h e  a g e n c y  a c k n o w l e d g e s ,  t h a t  he i m m e d i a t e l y  
q u e s t i o n e d  o f f i c i a l s  i n  t h e  N o r t h  C e n t r a l  i i s g i o n  (NCR) 
p < ? r s o n n e l  o f f  i c e ,  d i l i c h  s e r v i c e s  N R R C ,  r e g a r d i n g  t h e  
c o r r o c t n 2 s . s  D E  n i s  a d j u s t e d  s a l a r y .  A s  w i l l  be d i s c u s s e d  
below, vir. S h o r t  now a l l e g e s  t h 3 t  N C l i  o f f i c i a l s  r e s p o n d e d  t o  
his i n q u i r i e s  w i t n  o r a 1  assairarices t h a t  h i s  s a l a r y  r a t e  dlas 
c o r r e c t .  

i'he e r r c ~ r  i n  Yr. S h o r t ' s  p a y  was compounded on 
ijctooer .I, 1981, when t h e  a g e n c y  i g c r e a s e d  h i s  s a l a r y  
f r 3 . n  $ 1 3 , 5 1 8  t o  $14,953. A c c o r d i n g  t o  t h e  G e n e r a l  S c h e d a l e  
r a t e s  e f f e c t i v e  October 4 ,  1981, Nr. S h o r t ' s  a d j i l s t e d  s a l a r y  
m s  b e t w e e n  t h e  r a t e s  of b a s i c  p a y  €or  g r a d e  GS-4, s t z p  1 0  
( $ 1 4 , 9 3 7 )  a n d  g r a d e  GS-5, s t e p  6 ( 5 1 4 , 9 9 4 ) .  See Z x s c u t i v e  
3rder No. 1 2 , 3 3 0 ,  4 6  Fed .  Reg. 5 0 3 2 1  ( 1 5 8 1 ) .  Had 
4r. S h o r t ' s  r a t e  of r e t a i n e d  p a y  b e e n  c o m p t e d  p r o p e r l y ,  
t h e  a g e n c y  w o u l d  h a v e  r e a l i z e d  t h a t  h e  was e n t i t l e d  t o  a 
s a l a r y  o f  $ 1 3 , 3 0 4 ,  t h e  maximui-n r a t e  f o r  g r a d e  GS-3, s t e p  1 0 ,  
a s  of O c t o b e r  4 ,  1 9 8 1 .  i>n t h a t  d a t e ,  t h e  e i n p l o y e e ' s  
e n t i t l e m e n t  to  p a y  r e t e n t i o n  u n d e r  5 U . S . C .  S 5 3 6 3  termi- 
n a t e d  because t h e  n a x i n u m  r a t s  f o r  t h e  g r a d e  of h i s  new 
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pos i t i on  ($13,304) exceeded h i s  co r r2c t  re ta ined  r a t e  o f  
$13,229 ($12,394, h i s  former r a t e  13f bas ic  pay, p lus  allow- 
ab le  comparabili ty increases  s f  $533 i n  X t o b e r  1930 and 
$332 i n  Octobar 1981). See 5 C . F . R .  5 536.2dj(d), discussed 
above. 

Mr. Short  s t a t e s  t h a t  the October 4 ,  1981, say  increase  
was considerably l a r g e r  than he had an t i c i i>a ted ,  and, there- 
f o r e ,  he r ea l i zed  t h a t  an e r r a r  had been ,anade. Ye promptly 
contacted o f f i c i a l s  i n  N C R ' s  personnel o f f i c e  regarding t h ?  
2 o s s i b i l i t y  of an e r r o r ,  and continued t o  9ursue the ,nat ter  
w i t h  o f f i c i a l s  a t  NRRC.  By ineinoranda dated November 30, 
1981, and January 14, 1982, o f f i c i a l s  a t  NRRC requested 
N C K ' s  personnel o f f i c e  t o  check i t s  computation of 
Nr. S h o r t ' s  r a t e  of bas i c  pay. 2 0 t h  ,nemranda explained 
t h a t  Y r .  Short  believed he was being overpaid,  and was 
concerned t h a t  he m i g h t  be requirqd t o  repay s u b s t a n t i a l  
amounts i n  the  f u t u r e .  I n  i t s  meinoranduin dated January 1 4 ,  
1 9 8 2 ,  NRRC s t a t e d  t n a t  Plr. S h o r t ' s  ad jus ted  s a l a r y  was 
$14,989, and sug.3estecl t h a t  i t  should have been $14,171, 
the r a t e  of bas i c  day f o r  grade G - 4 ,  s t e p  8 ,  e f f e c t i v e  
3ctober 4 ,  1981. 

The Department of Agricul ture  discovered i t s  e r r o r s  
i n  '*larch 1982, and l a t e r  determined t!iat those e r r a r s  had 
caJsed Y r .  Short  to  be overpaid i n  t h o  t o t a l  amount of 
$1,588.96 between 'ctober 19dO and idarch 1982. The agency 
forwarded 14r. S h o r t ' s  request  for  waiver of the overpayment 
to our Claims Group w i t h  the recominendation t h a t  i t  be 
'daived. O u r  Claims Group denied a a i v e r ,  determining t h a t  
Xr. Short xas a t  f a u l t  s ince  he was aware t h a t  he was b e i n g  
overpaid a s  e a r l y  a s  October 198f1, and , therefore  , should 
have re ta ined  the  amount of the overpayment fo r  an eventual  
refund. i jhile our  Claims Group acknowleJyed t h a t  ,.4r. Shor?  
had inade s eve ra l  i n q u i r i e s  regarding tne co r rec tness  ~f :lis 
p y ,  i t  found t h a t  ne had not bcen  assured 2 t  any t i n e  t h a t  
h i s  say was c o r r e c t .  

Mr. Short  d i s p u t e s  our Claims S r ~ u p ' s  J e t e r n i n a t i o n ,  
s t a t i n g  t h a t  o f f i c i a l s  i n  N C i i ' s  personnel o f f i c e  o r a l l y  
assured him t h a t  h i s  2ay was c o r r e c t  i n  response to  his 
i n q u i r i e s  immediately followinq the C)ctoSer 193.3 a n d  October 
1981 comparabili ty inc reases .  He maintain; t h a t  he rdasoq- 
ably r e l i e d  o n  those assurances,  a n d ,  t he re fo re ,  waiv3r i s  
proper.  
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Under  t h e  a u t h o r i t y  o f  5 LJ.S.C. S 5584 ( 1 9 8 2 ) ,  t h i s  
O f f i c e  may w a i v e  o v e r p a y m e n t s  o f  p a y  a n d  a l l o w a n c e s  r e c e i v e d  
~y a n  e m p l o y e e  i f  c o l l e c t i o n  a c t i o n  "would  b e  a g a i n s t  e q u i t y  
a n d  good  c o n s c i e n c e  a n d  n o t  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  
i l n i t e d  S t a t e s . "  However ,  t h a t  a u t h o r i t y  may n o t  be e x e r -  
c ised i f  t n e r e  is a n  i n d i c a t i o n  of f a u l t  o n  t h e  p a r t  o f  t h e  
e m p l o y e e  i n  t h e  matter. " F a u l t "  is c o n s i d e r e d  t o  e x i s t  i f  
i t  is d e t e r m i n e d  t h a t  t h e  e m p l o y e e  knew o r  s h o u l d  h a v e  known 
t h a t  a n  e r r o r  e x i s t e d  b u t  f a i l e d  t o  t a k e  c o r r e c t i v e  a c t i o n .  
See 4 C.F.R. S 9 1 . 5  ( 1 9 8 3 ) .  

de f i n d  n o  i n d i c a t i o n  t h a t  Mr. S h o r t  was a t  f a u l t  i n  
a c c e p t i n g  o v e r p a y m e n t s  made d u r i n g  t h e  per iod October 1980 
t o  actober 1 3 8 1 .  The  r e c o r d  s h o w s  t h a t  Mr. S h o r t  q u e s t i o n e d  
t h e  c o r r e c t n e s s  o f  h i s  p a y  i m m e d i a t e l y  f o l l o w i n g  t h e  Oc tobe r  
1980 c o m p a r a b i l i t y  i n c r e a s e ,  a n d  h e  a l l e g e s  t h a t  app ropr i a t e  
o f f i c i a l s  a d v i s e d  him t h a t  h i s  2 a y  was correct .  H e  was n o t  
Earnally a d v i s e d  t h a t  h i s  s a l a r y  r a t e  was i n c o r r e c t  u n t i l  
"4arcii 1 9 8 2 ,  a p p r o x i m a t e l y  I d  m o n t h s  a f t e r  t h e  d a t e  of t h e  
i n i t i a l  o v e r p a y m e n t .  F u r t h e r ,  t h e  record d o e s  n o t  i n d i c a t e  
t h a t  i4r. S h o r t  had  a n y  s 2 e c i a l  k n o w l e d g e  of p e r s o n n e l  laws 
o r  t h a t  h e  wDrked i n  a p o s i t i o n  i n  r Jh ich  s u c h  k n o w l e d g e  was 
r e q u i r % d .  i l n d e r  t h e s e  c i r c u m s t a n c e s ,  w e  b e l i e v e  t h a t  i t  
was r e a s o n a b l e  f o r  'qr. S h o r t  t o  r e l y  a n  a s s u r a n c e s  y i v e n  
hiin 3 y  o f E i c i a l s  i n  NCR's p e r s o n n e l  o f f i c e .  S e e  James H .  
S c h r o e d e r ,  3 -1d6262 ,  J u n e  2 8 ,  1976; a n d  Thomas J .  S t r e n g e r ,  
a -132311 ,  :Jove!aber 7 ,  137.1. 

k i t h  r e s p e c t  t o  o v e r p a y a e n t s  Inade d u r i n q  t h e  p e r i o d  
OctoDer 1981 t o  Yarch 1 9 6 2 ,  hDwever ,  t h e  r e c o r d  shows t h a t  
'vir. . S h o r t  r z d l i z e d  a t  t h e  time of the October 1981 compara -  
o i l i t y  i n c r e a s e  t h a t  a n  e r r o r  h a d  b e e n  made.  T h e  amoun t  of 
p a y  h e  r 3 c e i v e d  a t  t h a t  time e x c e e d e d  n o t  o n l y  h i s  f o r m e r  
s a l a r y  i n  g r a d e  GS-4, s t e p  8 ,  b u t  a l s o  e x c e e d e d  t h e  h i g h e s t  
s t e p  i n  t h a t  g r a d e .  T h u s ,  h e  c o n t i n u e d  t o  q u e s t i o n  t h e  
c o r r e c t n e s s  of h i s  p a y  e v e n  a f t e r  h e  a l l e g e d l y  h a d  r e c e i v e d  
a s s d r a n c e s  t h a t  h i s  p a y  was c o r r e c t .  

T h i s  O f f i c e  h a s  c o n s i s t e n t l y  h e l d  t h a t  d h e n  a n  e ;n? loyee  
i s  aware o f  a n  o v e r p a y m e n t  of pay  when i t  o c c u r s ,  h e  is not  
e n t i t l e d  t o  r e l i e f  a n d e r  5 8.s.C. S 5584.  If n e  accepts 
s a c h  a n  o v e r p a y m e n t ,  knowing  i t  t o  be e r r a n e o u s ,  h e  c a n n o t  
r e a s o n a b l y  expect  t o  r e t a i n  i t  a n d  s h o u l d  -{lake p r o v i s i o n  
f c ~ r  i t s  r e p a y m e n t .  I n  t h e s e  c i r c u m s t a n c e s ,  c o l l e c t i o n  o f  
trie o v e r i > a y a s n t  is n o t  c o n s i d e r e d  to  be a g a i n s t  e q u i t y ,  
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good  c o n s c i e n c e ,  or t h e  b e s t  i n t e r e s t s  o f  t h e  U n i t e d  S t a t e s ,  
e v e n  t h o u g h  t h e  e m p l o y e e  may h a v e  p r o m p t l y  a p p r i s e d  p r o p e r  
a u t h o r i t i e s  of t h e  s i t u a t i o n  a n d  s o u g h t  a n  e x p l a n a t i o n  o r  
c o r r e c t i o n  o f  t h e  e r ror .  Beatrice M. Lansdown,  B-201815,  
Plarzh 2 5 ,  1 9 8 1 ;  Thomas K .  N a h u l u ,  8 -189657 ,  4 u g u s t  18 ,  1377.  

S i n c e  Yr. S h o r t  was aware a t  t h e  time of t h e  October  
1381 c o m p a r a b i l i t y  i n c r e a s e  t h a t  h e  was b e i n g  o v e r p a i d ,  irle 
h o l d  t h a t  h e  was n o t  f r e e  f r o m  f a u l t  i n  a c c e p t i n g  o v e r p a y -  
m e n t s  d u r i n g  t h e  per iod  October 1981 t o  Marcn 1982 .  

d i t h  respect  t o  t h e  a m o u n t  o f  Cvlr. S h o r t ' s  l i a b i l i t y ,  de 
n o t e  t h a t  NRRC b e l i e v e d ,  a n d  M r .  S h o r t  r e a s o n a b l y  c o u l d  h a v e  
e x p e c t e d ,  t h a t  h i s  s a l a r y  s h o u l d  h a v e  b e e n  s e t  a t  $ 1 4 , 1 7 1 ,  
t h e  r a t e  o f  bas i c  p a y  f o r  g r a d e  GS-4, s t e p  8 ,  e f f e c t i v e  
October 4 ,  1981 .  S u c h  a n  a d j u s t m e n t ,  a l t h o u g h  e r r o n e o u s ,  
w o u l d  h a v e  b e e n  c o n s i s t e n t  w i t h  t h e  a g e n c y ' s  p a y - s e t t i n g  
d e t e r m i n a t i o n  i n  October 1980. F o r  t n i s  r e a s o n ,  ,vir. S h o r t  
s h o u l d  be r e q u i r e d  t o  r e p a y  o n l y  t h e  d i f f e r e n c e  b e t w e e n  t h e  
s a l a r y  h e  r e c e i v e d  a t  t h e  a n n u a l  r a t e  of $ 1 4 , 3 8 9  a n d  s a l a r y  
a t  the r a t e  p r e s c r i b e d  for  g r a d e  G3-4, s t e p  8 ( $ 1 4 , 1 7 1 )  f o r  
t h e  6-month p e r i o d  i n  , I u e s t i o n .  

A c c o r d i n g l y ,  t h a t  p o r t i o n  of o u r  Claiins Z r o u p  
s s t t l o r i e n t  d e n y i n g  w a i v e r  o f  e r r o n e o u s  p a y m e n t s  a c c e p t e d  ay 
'+r. S h o r t  d u r i n g  t h e  p e r i o d  October 1990 t o  13ctokr 19131 is 
r e v e r s e d .  N e  s u s t a i n  t h a t  p o r t i o n  of t h e  s e t t l e m e n t  d e n y i n g  
N a i v e r  o f  a v e r p a y m e n t s  m d e  o e t w e e n  t h e  d a t e  t i €  t h e  3 c t o b e r  
1981 c o i n g a r a b i l i t y  a d j c l s t i n e n t  a n d  March 1 9 8 2 ,  s u b j e c t  to  t h e  
1 i,n i t a t  i o n  men t i o n e d  a b o v e  . 

I of t h e  g n i t e d  S t a t e s  
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