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THE COMPTROLLER QENERAL 
DECISION O F  T H E  U N I T E D  STATES 

W A S H I N G T O N .  D . C .  2 0 5 4 ,  

DATE: September 20, 1983 

MATTER OF: George  McMi l l i an  

DIGEST: 1 .  A c i v i l i a n  Government employee  who was 
a member o f  t h e  Navy R e s e r v e  c o u l d  n o t  
p r o p e r l y  be r e g a r d e d  as  p r e s e n t  f o r  work 
i n  h i s  c i v i l i a n  p o s i t i o n  w h i l e  he  was 
s i m u l t a n e o u s l y  on  a c t i v e  d u t y  as  a 
r e s e r v i s t ,  s i n c e  c i v i l i a n  s e r v i c e  is  i n -  
c o m p a t i b l e  w i t h  m i l i t a r y  or n a v a l  a c t i v e  
d u t y  s t a t u s .  Hence, e v e n  though  t h e  e m -  
p l o y e e  c o n t i n u e d  t o  repor t  f o r  c i v i l i a n  
work f o r  s e v e r a l  d a y s  a f t e r  h e  w a s  p l a c e d  
on  a c t i v e  Navy d u t y  u n d e r  o r d e r s  f o r  
a n n u a l  R e s e r v e  t r a i n i n g ,  h i s  c i v i l i a n  
l e a v e  accounts mus t  b e  c h a r g e d  w i t h  a-- 
d a y ' s  l e a v e  o f  a b s e n c e  f o r  e a c h  o f  t h o s e  
d a y s .  

2.  The 15 d a y s  o f  y e a r l y  m i l i t a r y  l e a v e  
a u t h o r i z e d  f o r  c i v i l i a n  Government  em- 
p l o y e e s  by 5 U.S.C. 6 3 2 3 ( a )  are  c h a r g e -  
a b l e  on  a c a l e n d a r - d a y  r a t h e r  t h a n  a 
workday b a s i s ,  e x c e p t  f o r  d a y s  a t  t h e  
b e g i n n i n g  or e n d i n g  o f  t h e  m i l i t a r y  
a c t i v e  d u t y  p e r i o d ,  so t h a t  a c i v i l i a n  
employee  who was a Navy R e s e r v e  member 
m u s t  b e  c h a r g e d  w i t h  3 d a y s  o f  m i l i t a r y  
l e a v e  f o r  a 3-day Labor Day weekend 
f a l l i n g  w i t h i n  a 12-day p e r i o d  when h e  
was on  a c t i v e  Navy d u t y  f o r  a n n u a l  
R e s e r v e  t r a i n i n g .  

- 

3. A F e d e r a l  agency  s h o u l d  o r d i n a r i l y  c h a r g e  
a n  employee  p e r f o r m i n g  a c t i v e  t r a i n i n g  
d u t y  a s  a m i l i t a r y  o r  n a v a l  r e s e r v i s t  
w i t h  m i l i t a r y  l e a v e  u n t i l  t h e  e m p l o y e e ' s  
m i l i t a r y  l e a v e  e n t i t l e m e n t s  u n d e r  
5 U . S . C .  6 3 2 3 ( a )  a r e  e x h a u s t e d ,  and t h e  
a g e n c y  may t h e n  c h a r g e  t h e  employee  w i t h  
a n n u a l  l e a v e  or l e a v e  w i t h o u t  pay  f o r  any  
f u r t h e r  a b s e n c e s  f rom work t a k e n  f o r  t h e  
purpose o f  p e r f o r m i n g  a d d i t i o n a l  p e r i o d s  
o f  a c t i v e  t r a i n i n g  d u t y .  An employee  who 
took l e a v e s  of a b s e n c e  f rom h i s  c i v i l i a n  
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p o s i t i o n  t o  perform a c t i v e  d u t y  as  a Navy 
reserv is t  f o r  p e r i o d s  e x c e e d i n g  h i s  m i l i -  
t a r y  l e a v e  e n t i t l e m e n t s  s h o u l d  be so 
c h a r g e d .  

T h i s  a c t i o n  is i n  r e s p o n s e  t o  a r e q u e s t  f o r  a d e c i -  
s i o n  from t h e  Commanding O f f i c e r  o f  t h e  Naval  Weapons 
S t a t i o n ,  S e a l  Beach,  C a l i f o r n i a ,  c o n c e r n i n g  t h e  proce- 
d u r e s  t h a t  s h o u l d  h a v e  been  used t o  c h a r g e  t h e  m i l i t a r y  
and a n n u a l  l e a v e  a c c o u n t s  o f  a c i v i l i a n  employee a t  t h e  
i n s t a l l a t i o n ,  M r .  George  McMi l l i an ,  f o r  p e r i o d s  t h a t  he  
p e r f o r m e d  a c t i v e  d u t y  f o r  t r a i n i n g  as  a member o f  t h e  
Navy R e s e r v e  be tween 1979 and  1982. The request was 
f o r w a r d e d  h e r e  by l e t t e r  d a t e d  March 2 1 ,  1983, f rom t h e  
O f f i c e  of t h e  Comptroller o f  t h e  Navy. 

W e  c o n c l u d e  t h a t  t h e  p r o c e d u r e s  i n i t i a l l y  used  t o  
c h a r g e  M r .  M c M i l l i a n ' s  l e a v e  a c c o u n t s  were i n  e r r o r ,  and 
t h a t  c e r t a i n  c o r r e c t i o n s  wh ich  were made s h o u l d  a l s o - b e  
ad  j u s  t e d  . 

M r .  McMil l ian  was a p p o i n t e d  t o  a c i v i l i a n  p o s i t i o n  
a t  t h e  S e a l  Beach Navy s t a t i o n  on  J u n e  1 0 ,  1979. Be- 
tween t h a t  d a t e  and J u n e  25,  1982,  h e  t o o k  l e a v e s  o f  
a b s e n c e  from h i s  c i v i l i a n  employment on e i g h t  d i f f e r e n t  
o c c a s i o n s  t o  p e r f o r m  p e r i o d s  o f  a c t i v e  d u t y  f o r  t r a i n i n g  
a s  a member of t h e  Navy Rese rve .  Dur ing  t h o s e  p e r i o d s  
h e  r e c e i v e d  c r e d i t  f o r  c o n t i n u e d  c i v i l i a n  e a r n i n g s  con- 
c u r r e n t l y  w i t h  c r e d i t  f o r  a c t i v e  d u t y  Navy pay and 
a l l o w a n c e s .  I n  J a n u a r y  1983,  f o l l o w i n g  an  a u d i t  of h i s  
c i v i l i a n  p a y r o l l  r e c o r d s ,  c e r t a i n  q u e s t i o n s  arose con- 
c e r n i n g  t h e  c o r r e c t n e s s  o f  t h e  p r o c e d u r e s  t h a t  were used  
to  a c c o u n t  f o r  t h e s e  e i g h t  l e a v e s  of a b s e n c e .  

The e n t r i e s  made i n  M r .  M c M i l l i a n ' s  l e a v e  a c c o u n t s  
f o r  c a l e n d a r  y e a r  1979 i l l u s t r a t e  t h e  c i r c u m s t a n c e s  g i v -  
i n g  rise t o  a l l  o f  t h e  q u e s t i o n s  i n  t h i s  matter.  Be- 
tween  J a n u a r y  and J u n e  1979,  M r .  McMi l l i an  h e l d  o t h e r  
c i v i l i a n  Government employment,  and h e  u sed  5 of h i s  
15  d a y s  o f  y e a r l y  m i l i t a r y  l e a v e  f o r  a c t i v e  R e s e r v e  
d u t y  d u r i n g  t h o s e  months .  Hence, when h e  was a p p o i n t e d  
t o  a c i v i l i a n  p o s i t i o n  a t  Seal Beach o n  J u n e  10 ,  1979,  
he  had 10 d a y s  o f  m i l i t a r y  l e a v e  r e m a i n i n g  t o  h i s  c r e d i t  
f o r  t h e  y e a r .  H e  t h e n  pe r fo rmed  a 12-day tour  o f  a c t i v e  
R e s e r v e  d u t y  from Monday, August  27 ,  t h r o u g h  F r i d a y ,  
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Sep tember  7, 1979. H e  was c h a r g e d  no  l e a v e  f o r  t h e  
d a y s  o f  Augus t  27, 28, and 29, on t h e  t h e o r y  t h a t  he  
p e r f o r m e d  t h e  work o f  h i s  c i v i l i a n  p o s i t i o n  on t h o s e  
d a y s  c o n c u r r e n t l y  w i t h  t h e  p e r f o r m a n c e  o f  a c t i v e  d u t y  i n  
t h e  Navy. H e  was a l l o w e d  t o  t a k e  a n n u a l  l e a v e  f o r  t h e  
d a y s  o f  Augus t  30 and  31. H e  was c h a r g e d  no l e a v e  f o r  
t h e  d a y s  o f  September  1 ,  2, and 3, o n  t h e  t h e o r y  t h a t  
t h e s e  were nonworkdays c o v e r i n g  a weekend and  a h o l i -  
day .  H e  was c h a r g e d  w i t h  4 d a y s '  m i l i t a r y  l e a v e  f o r  
t h e  r e m a i n i n g  4 d a y s  of t h e  12-day a c t i v e  d u t y  p e r i o d  
f rom September 4 t h r o u g h  September  7. M r .  McMil l ian  
p e r f o r m e d  a n o t h e r  5-day tou r  of a c t i v e  R e s e r v e  d u t y  from- 
Monday, December 1 0 ,  t h r o u g h  F r i d a y ,  December 14, 1979, 
and t h a t  5-day a b s e n c e  was c h a r g e d  t o  m i l i t a r y  l e a v e .  
Thus ,  be tween Augus t  and December 1979 M r .  McMil l ian  
pe r fo rmed  two tou r s  o f  a c t i v e  d u t y  a s  a r e s e r v i s t  t o t a l -  
i n g  17 d a y s ,  f o r  which he r e c e i v e d  17 d a y s '  a c t i v e  d u t y  
pay  and  a l l o w a n c e s ,  b u t  he  was c h a r g e d  o n l y  9 d a y s  of 
m i l i t a r y  l e a v e  and 2 d a y s  of a n n u a l  l e a v e  f o r  t h e s e  
t r a n s a c t i o n s .  The p r o c e d u r e s  used  t o  c h a r g e  
M r .  M c M i l l i a n ' s  l eave  a c c o u n t s  f o r  tours  o f  a c t i v e  
Navy R e s e r v e  t r a i n i n g  d u t y  h e  p e r f o r m e d  i n  t h e  subse- 
q u e n t  y e a r s  i n  q u e s t i o n  f o l l o w  t h e  same p a t t e r n .  

The r e q u e s t  f o r  a d e c i s i o n  e s s e n t i a l l y  ra i ses  t h e  
f o l l o w i n g  q u e s t i o n s  c o n c e r n i n g  t h e  manner i n  which l e a v e  
s h o u l d  be c h a r g e d  i n  t h e  case of M r .  McMil l ian  and o t h e r  
c i v i l i a n  employees  o f  t h e  Government when t h e y  a r e  per- 
f o r m i n g  a c t i v e  d u t y  f o r  t r a i n i n g  as  m i l i t a r y  and n a v a l  
r e s e r v i s t s :  

1 .  Whi le  t h e  employee is  on  a c t i v e  m i l i -  
t a r y  or n a v a l  d u t y ,  may he  a v o i d  b e i n g  
c h a r g e d  w i t h  m i l i t a r y  l e a v e  by s i m u l -  
t a n e o u s l y  p e r f o r m i n g  h i s  c i v i l i a n  
work? 

2 .  May t h e  employee  e l e c t  t o  u s e  a n n u a l  
v a c a t i o n  l e a v e  r a t h e r  t h a n  m i l i t a r y  
l e a v e  o n  t h e  d a y s  h e  i s  a b s e n t  b e c a u s e  
he  is p e r f o r m i n g  a c t i v e  R e s e r v e  d u t y ?  

3 .  M u s t  m i l i t a r y  l e a v e  be c h a r g e d  f o r  
c i v i l i a n  nonworkdays ( S a t u r d a y s ,  
Sundays ,  h o l i d a y s ,  e t c . )  w h i l e  t h e  
employee  i s  o n  a c t i v e  d u t y ?  
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4 .  What p r o c e d u r e s  s h o u l d  b e  f o l l o w e d  i f  
t h e  employee p e r f o r m s  a d d i t i o n a l  d a y s  
o f  a c t i v e  d u t y  f o r  t r a i n i n g  a f t e r  he  
h a s  u s e d  up  a l l  of h i s  m i l i t a r y  l e a v e ?  

S t a t u t o r y  a u t h o r i t y  f o r  t h e  m i l i t a r y  l e a v e  h e r e  i n  
q u e s t i o n  is  c o n t a i n e d  i n  s u b s e c t i o n  6 3 2 3 ( a )  o f  t i t l e  5 ,  
U n i t e d  S t a t e s  Code. S u b s e c t i o n  6 3 2 3 ( a )  is d e r i v e d  f r o m  
t h e  a c t  o f  May 1 2 ,  1917 ,  c h .  12 ,  40 S t a t .  7 2 ,  a s  amended 
by t h e  a c t  o f  J u l y  1 ,  1947,  ch .  192 ,  61 S t a t .  238, which  
were d e s i g n e d  to  permit F e d e r a l  e m p l o y e e s  to  a t t e n d  
t r a i n i n g  and  f i e l d  exercises a s  members o f  t h e  Army 
R e s e r v e  Corps f o r  u p  t o  15 d a y s  per y e a r  w i t h o u t  loss o f  
c i v i l i a n  p a y  o r  v a c a t i o n  time. T h r o u g h o u t  1979 and 
u n t i l  October 1 ,  1980 ,  s u b s e c t i o n  6 3 2 3 ( a )  a u t h o r i z e d  a 
c i v i l i a n  Government  employee  t o  h a v e  l e a v e  w i t h o u t  l o s s  
of pay  f o r  e a c h  d a y ,  n o t  i n  e x c e s s  of 15 d a y s  i n  a cal-  
e n d a r  y e a r ,  i n  which  h e  was on  a c t i v e  d u t y  as-a R e s e r v e  
of a n y  b r a n c h  o f  t h e  Armed F o r c e s  or a s  a member of t h e  
N a t i o n a l  Guard.  E f f e c t i v e  October 1 ,  1980 ,  s u b s e c t i o n  
6 3 2 3 ( a )  was amended by P u b l i c  L a w  96-431,  approved  Octo- 
ber 1 0 ,  1980,  94 S t a t .  1850,  t o  p r o v i d e  f o r  t h e  a c c r u a l  
of m i l i t a r y  l e a v e  a t  t h e  r a t e  of 15  d a y s  per f i s c a l  
y e a r ,  and  t o  al low t h e  c a r r y o v e r  o f  up t o  1 5  d a y s  of 
unused  a c c u m u l a t e d  m i l i t a r y  l e a v e  i n t o  a s u c c e e d i n g  
f i s c a l  y e a r .  

I n  c o n s t r u i n g  t h i s  s t a t u t o r y  a u t h o r i t y  f o r  15  d a y s  
o f  y e a r l y  m i l i t a r y  l e a v e  f o r  F e d e r a l  e m p l o y e e s  who are 
members of t h e  R e s e r v e s  and N a t i o n a l  Guard ,  we have  l o n g  
and  c o n s i s t e n t l y  h e l d  t h a t  t h e  f o l l o w i n g  p r i n c i p l e s  and 
p r o c e d u r e s  a re  t o  b e  f o l l o w e d :  

1 .  D u r i n g  t h e  p e r i o d  t h a t  a n  e m p l o y e e  is 
s u b j e c t  to  m i l i t a r y  c o n t r o l  u n d e r  ac- 
t i v e  d u t y  o r d e r s ,  t h e  employee may n o t  
s i m u l t a n e o u s l y  be r e g a r d e d  a s  p r e s e n t  
f o r  work i n  h i s  c i v i l i a n  p o s i t i o n ,  
s i n c e  c i v i l i a n  s e r v i c e  i s  i n c o m p a t i b l e  
w i t h  m i l i t a r y  a c t i v e  d u t y  s t a t u s .  
However,  t h e  employee  may be c r e d i t e d  
f o r  c i v i l i a n  work p e r f o r m e d  b e f o r e  h e  
becomes s u b j e c t  t o  m i l i t a r y  c o n t r o l  on 
t h e  f i r s t  d a y  o f  t h e  a c t i v e  d u t y  per- 
i o d ,  and f o r  c i v i l i a n  work p e r f o r m e d  
a f t e r  release f rom m i l i t a r y  c o n t r o l  on  

- 4 -  



B-211249 

t h e  l a s t  d a y  o f  t h e  a c t i v e  d u t y  per- 
i o d .  S e e  52 Comp. Gen. 471 (1973); 
49 Comp. Gen. 233, 243-244 (1969). 

2. M i l i t a r y  l e a v e  s h o u l d  be computed on  a 
c a l e n d a r - d a y  b a s i s  i n s t e a d  of a work- 
d a y  b a s i s  e x c e p t  f o r  d a y s  a t  t h e  be- 
g i n n i n g  o r  e n d i n g  of t h e  a c t i v e  d u t y  
p e r i o d ,  so t h a t  employees  m u s t  be  
c h a r g e d  m i l i t a r y  l e a v e  for  any  i n t e r -  
v e n i n g  nonworkdays o c c u r r i n g  d u r i n g  
p e r i o d s  of o r d e r e d  a c t i v e  d u t y .  S e e  
Matter of AFGE Local 1364, 61 Comp. 
Gen. 558 (1982); Matter of Campbe l l ,  
60 Comp. Gen. 381, 384 (1981); 29 
Comp. Gen. 269, 270-271 (1949); and 27 
C o m p .  Gen. 245, 253 (1947). 

c i r c u m s t a n c e s  e l ec t  t o  use a n n u a l  
l e a v e  r a t h e r  t h a n  m i l i t a r y  leave for  
d a y s  h e  is  a b s e n t  f rom h i s  c i v i l i a n  
employment w h i l e  p e r f o r m i n g  a c t i v e  
m i l i t a r y  d u t y  unde r  o r d e r s  a t  h i s  own 
o p t i o n .  However, t h e  employee  may be 
i n v o l u n t a r i l y  a s s e s s e d  a n n u a l  l e a v e ,  
or  l e a v e  w i t h o u t  pay  i f  app ropr i a t e ,  
f o r  t h e  d a y s  h e  is a b s e n t  f rom c i v i l -  
i a n  employment to  perform a c t i v e  d u t y  
f o r  t r a i n i n g  a f t e r  h i s  m i l i t a r y  l e a v e  
h a s  been  e x h a u s t e d .  I n  t h a t  s i t u a t i o n  
t h e  employ ing  agency  s h o u l d  o r d i n a r -  
i l y  c h a r g e  t h e  f i r s t  15 d a y s  o f  ac- 
t i v e  d u t y  t o  m i l i t a r y  l e a v e ,  and  t h e n  
c h a r g e  t h e  d a y s  o f  a b s e n c e  f rom em-  
p l o y m e n t  f o r  t h e  p e r f o r m a n c e  of a d d i -  
t i o n a l  a c t i v e  d u t y  t o  a n n u a l  l e a v e  o r  
l e a v e  w i t h o u t  pay.  S e e  Matter of AFGE 
Local 1364, 61 C o m p .  Gen. 558, c i t e d  
above ;  - Matter of L e w i s ,  B-188145, 
November 15, 1977; 49 Comp. Gen. 233, 
c i t e d  above ;  and  41 Comp. Gen. 320, 

- _. 3. An employee  may n o t  unde r  no rma l  

327-328 (1961 ) . 
The 1980 amendments t o  5 U.S.C.  6323(a), p r o v i d i n g  
15 d a y s '  a n n u a l  m i l i t a r y  l e a v e  o n  a f i s c a l  r a t h e r  t h a n  a 
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c a l e n d a r  y e a r  bas i s  and a l l o w i n g  t h e  c a r r y o v e r  o f  unused  
m i l i t a r y  l e a v e  t o  t h e  n e x t  f i s c a l  y e a r ,  d i d  n o t  have t h e  
e f f e c t  o f  c h a n g i n g  any  o f  t h e s e  l o n g - s t a n d i n g  p r i n c i p l e s  
r e g a r d i n g  t h e  methods t o  be used i n  c h a r g i n g  m i l i t a r y  
l e a v e  . 

I n  t h e  case of M r .  McMi l l i an ,  t h e r e f o r e ,  a d a y  o f  
m i l i t a r y  l e a v e  s h o u l d  be assessed fo r  Monday, August  2 7 ,  
1 9 7 9 ,  i n  t h e  a b s e n c e  of any  e v i d e n c e  t h a t  h e  was n o t  
placed i n  a n  a c t i v e  d u t y  s t a t u s  u n d e r  h i s  orders u n t i l  
a f t e r  h e  had completed h i s  normal  c i v i l i a n  workday on  
t h a t  d a t e .  A d a y  of m i l i t a r y  l e a v e  s h o u l d  a lso be 
c h a r g e d  f o r  each and e v e r y  c a l e n d a r  d a y  t h e r e a f t e r  f o r  - 
t h e  per iod w h i l e  h e  r ema ined  i n  a n  a c t i v e  d u t y  s t a t u s .  
M i l i t a r y  l e a v e  s h o u l d  be c h a r g e d  for e a c h  d a y  of t h e  
3-day Labor Day weekend between Sep tember  1 and 3 .  A 
d a y  o f  a n n u a l  l e a v e  or  l e a v e  w i t h o u t  pay  s h o u l d  be  
c h a r g e d  fo r  each a d d i t i o n a l  workday h e  was i n  a n  a c t i v e  
d u t y  s t a t u s  a f t e r  h i s  m i l i t a r y  l e a v e  was e x h a u s t e d  l'n 
September and  December 1979.  S i m i l a r  c o r r e c t i o n s  i n  
M r .  M c M i l l i a n ' s  l e a v e  a c c o u n t s  w i l l  be requi red  for  t h e  
s u c c e e d i n g  y e a r s  a f t e r  1979.  

The q u e s t i o n s  r a i sed  are answered  a c c o r d i n g l y .  

Comp t r o  11 e r  Ge n e r  a1  
o f  t h e  U n i t e d  S t a t e s  
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