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OIOEST: sideration 

Wallace & Wallace, Inc.; Wallace & 
Wallace Fuel Oil, 1nc.--Recon- 

1. Where the Small Business Administration 
(SBA) informally advises protesters, small 
business firms, that the agency's adverse 
responsibility determinations were not for 
review under SBA's Certificate of Competency 
(COC) procedures because the protesters' 
product was of foreign origin, rule that 
small business firms nust pursue questions 
of responsibility under COC procedures is 
not for application and the protesters' 
challenge. to the nonresponsibi&ity determi- 
nation will be considered by GAO. 

' 

2. Contracting officer's determination that a 
bidder is not financially responsible may 
include'consideration of the bidder's 
voluntary filing for bankruptcy: cutstanding 
claims of other agencies against the bidder: 
and the bidder's inability or unwillingness 
to fully disclose information relating to 
performance, particularly its corporate 
organization and contractual relationships. 
Further, in determining the financial 
responsibility of an affiliate of the bank- 
rupt bidder, the contracting officer may 
consider possible liability for the bankrupt 
bidder ' s debts . 

3 .  The contracting officer may permit a repre- , sentative of the Department of Justice to 
participate in discussions with a bidder 
concerning its financial resources and 
capabilities, even though Justice's interest 
is adverse to bidder. 

- 

Wallace & Wallace, Inc. and Wallace & Wallace 
Fuel Oil, Inc. request reconsideration of our decision 
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Xallace & Wallace, X K C . :  Wallace & Wallace Fuel Oil, - Inc . ,  B-209859, 8-209860, December 2, 1982, 82-2 CPD 
501. The protesters challenged the contracting 
officer's determination that the two firms, hereafter 
"Wallace, Inc." and "Wallace Fuel," respectively, were 
not financially responsible. We dismissed the protest 
because the firms in question, being small businesses, 
were required to seek a Certificate of Competency 
(COC) when the Defense Fuel Supply Center (DFSC) 
determined that they were not financially respon- 
sible. Initially we were advised only that the two 
firms had not pursued the COC remedy. As we now 
understand the circumstances, it would have been a 
futile act for the firms to seek a COC. We therefore 
have now considered the protests. We conclude that 
DFSC's determination that the firms were not 
financially responsible has a reasonable basis and we 
deny the protests. 

Ordinarily, when a procuring agency determines 
that  a small business firm is not responsible and 
refers the matter to SBA for determination under COC 
procedures, that firm must pursue the COC application 
with SBA. Sphere Management Inc., B-200267.3, Septem- 
ber 14, 1982, 81-2 CPD 213. In those circumstances, 
it would be inappropriate for us to consider a protest 
on the matter since it would amount to our substitut- 
ing for the agency specifically authorized by statute 
to review such determinations, and we originally 
dismissed this protest on this basis. 

According to the information now available, 
however, we understand that the protester's failure to 
seek a COC resulted from SBA's informal advice that a 
COC application would not be considered because the 
protesters proposed to furnish a foreign product, 
Venezuelan petroleum. (See - 13 C.F.R. 0 125.5(9) 
(1982)). We have taken the position that when the SEW 
does not issue a COC for eligibility reasons rather 
than for reasons related to responsibility, that SBA 
action "does not affirm the contracting officer's 
nonresponsibility determination." United Terex, Inc., 
B-206090, March 22, 1982, 82-1 CPD 268. Since it 
appears that the SBA did not consider the protesters 
to be eligible for COC consideration, we no longer 
view the protesters' failure to seek a COC as a bar to 
our review of the contracting officer's determination. 
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Turning to the merits of the protest, the record 
shows that on January 12, 1982 Wallace Fuel submitted 
the low offer for Navy special fuel oil under request 
for proposals No. DLA600-82-R-0100. Wallace Fuel's 
offer being otherwise acceptable, DFSC initiated a 
series of discussions concerning Wallace Fuel's 
financial capability. While these discussions were 
continuing, the Small Business Administration obtained 
a $12 million default judgment against Wallace Fuel as 
a result of its failure to repay a prior SBA loan. 

On May 15, Wallace, Inc. submitted the low bid 
on three types of ground fuels solicited under 
invitation for bids No. DLA600-82-B-0002. Because 
Wallace, Inc. appeared to be affiliated with Wallace 
Fuel, with common managenent and control (although the 
latter is disputed), DFSC incorporated its considera- 
tion of Wallace, Inc.'s financial condition into its 
review of Wallace Fuels' responsibility. 

DFSC representatives met with the protesters over 
the next 5 months to discuss the financial problems of 
the two firms, including Wallace Fuel's $12 million 
debt to SBA: its Debt Structure Agreement giving SBA 
the right to future Wallace Fuel earnings if not 
subordinated; the $12 million default judgment 
subsequently obtained against Wallace Fuel by SBA; 
Wallace Fuel's voluntary filing for reorganization 
under Chapter 11 of the Bankruptcy Act; a separate $6 
million DFSC claim against Wallace Fuel; and the 
possibility that other commonly held firms could be 
held li.able for Wallace Fuel's debts. 

A number of alternative financing arrangements 
and methods of operation intended to overcome these 

through a letter of credit to be furnished by the 
protesters' supplier, Zaqoven, with payment secured 
through assignment to a commercial bank. The use of 
an affiliate, Wallace & Wallace International 
Venezuela Corp. (hereafter "Wallace International"), 
to import the fuel, was also explored. However, the 
protesters failed to furnish much of the information 
DFSC requested concerning the various corporations, d 

asserting that the documents were lost, and no agree- 
ment was ever reached as to the terms of financial 
arrangements acceptable to both parties or the con- 
ditions for using Wallace International to import 
fuel. 

. problems were discussed, primarily involving financing 
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A Department of Justice representative attended a 
number of these meetings, seeking to secure Wallace 
Fuel's commitment to use a portion of the contract 
proceeds for payment of the debt owed SBA. Among 
other things, DFSC consulted with Justice's represen- 
tative when assessing the financial exposure of the 
various firms under the bankruptcy proceedings. 

Finally, after extensive discussions, the DFSC 
contracting offficer concluded that he was unable to 
make a positive determination of responsibility with 
regard to either firm and he so advised the protesters 
by letter of October 29, 1982. Award was then made to 
other firms under both solicitations. 

The protesters contend that DFSC's determination 
of nonresponsibility was improper, arguing that 
Wallace Fuel's voluntary filing for reorganization 
under Chapter 11 of the Bankruptcy Act affords greater 
assurance that the firm will complete its contractual 
obligations, not less, because of the protection 
against creditors accorded firms in bankruptcy. This 
being the case, the protesters argue, DFSC should not 
have taken Wallace Fuel's pre-existing debts into 
account. Further, because DFSC permitted 
representatives of the Department of Justice to 
participate in DFSC's deliberations concerning the 
financial status of Wallace Fuel and the other firms, 
the protesters believe that the procurement process 
was used improperly as a conduit for the Department of 
Justice to gain confidential information useful in 
enforcing debt collection from the bankrupt firm and 
its affiliates. Moreover, the protesters argue, 
because Wallace, Inc. and Wallace International are 
independent, pre-existing firms, created for 
legitimate business purposes, they are not involved in 
Wallace Fuel's bankruptcy and their financial standing 
should have been assessed without regard to Wallace 
Fuel's situation. Finally, the protesters contend 
that they were negotiating in good faith; that, while 
many corporate records were lost, they had disclosed 

' all the infornation it had concerning the ownership 
and control of their firms; and that with further 

supplier and bank could easily have been completed to 
the Government's satisfaction. 

discussion the proposed commitments with their /- - 

The responsibility of a bidder refers to whether 
a prospective contractor is able to perform a partic- 
ular contract fur the Government. A bidder is not 
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1The contracting officer, in his discretion, could 
view Wallace Fuel's bankruptcy as something other than 
the favorable development that the protesters argue to 
the case. 

eligible for the award of a Government contract unless 
the contracting officer affirmatively determines that 
the bidder is responsible. Defense Acquisition Regu- 
lation S 1-902(1976 ed.). So long as the contracting 
officer has a reasonable basis for determining a bid- 
der to be nonresponsible, we will not question that 
determination. X-Tyal International Corp., B-190101, 
March 30, 1978, 78-1 CPD 248;  - see 4 5  Comp. Gen. 4 
(1965). While the mere fact that a bidder files a 
petition in bankruptcy under Chapter 11 of the 
Bankruptcy Act does not require a finding of nonre- 
sponsibility, DOmar Industries Co., Inc., 8-202735, 
SeDtember 4, 1981, 81-2 CPD 199, bankruptcy may - 

neGertheless be considered as a factor in determining 
that a particular bidder is nonresponsible, - See 
Commercial Envelope rlanufacturing Company, Inc., 
B-188060, January 2 4 ,  1977, 77-1 CPD 50. Moreover, 
where a bidder is unwilling or unable to furnish 
information necessary to support an affirmative deter- 
mination of responsibility, the contracting officer 
need not delay his consideration of the matter. 
X-Tyal International Corp., supra. 
stances the bidder must suffer the consequence of its 

In such circum- 
- - _ _  

inability to establish its financial capabilities. - See Security Assistance Forces & Equipment Inter- 
national, Inca,--Reconsideration, B-194876, July 28, 
1980, 80-2 CPD 68. 

We believe that. the contracting officer had a 
reasonable basis for concluding that the protesters 
failed to affirmatively establish their responsibil- 
ity. The record indicates that the contracting 
officer's judgment in this regard did not rest on the 
mere fact of Wallace Fuel's bankruptcy or the debts 
and judgment that appear to have precipitated its 
bankruptcy. 
tionl, the record also reflects a recognition that 
performance would be possible in those circumstances 
if independent financing was assured. To this end, 
DFSC held repeated discussions, carefully examining 
various alternatives for insuring that the firms 

Rather, while bankruptcy was a considera- 
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would have adequate r e s o u r c e s  t o  p e r f o r m  t h e  con- 
tracts.  I t  was o n l y  a f t e r  these e x t e n s i v e  nego t i a -  
t i o n s  proved u n f r u i t f u l  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
concluded  t h a t  t h e  procurement  could n o t  be f u r t h e r  
d e l a y e d ,  broke  o f f  d i s c u s s i o n s ,  and made award to  
o t h e r s .  

Also,  w e  see n o t h i n g  u n r e a s o n a b l e  w i t h  t h e  con- 
t r a c t i n g  o f f i c e r ' s  t a k i n g  i n t o  a c c o u n t  t h e  bankrup tcy  
of Wallace Fue l  when r ev iewing  t h e  f i n a n c i a l  c o n d i t i o n  
of Wallace, Inc .  The  Department o f  J u s t i c e  had 
a d v i s e d  DFSC of i t s  o p i n i o n  t h a t  t h e  p r i n c i p a l  of 
Wallace F u e l s  had used  a s e p a r a t e  c o r p o r a t i o n ,  
Wallace, Inc . ,  t o  b i d  upon t h e  ground f u e l s  c o n t r a c t  
i n  order to c i r c u m v e n t  t h e  bankrup tcy  p r o c e e d i n g s  and 
t h a t  it might  c h a l l e n g e  t h i s  al leged c i r cumven t ion  of 
t h e  Government 's  r i g h t s  as  creditor.  W h i l e  t h e  
c o n t r a c t i n g  o f f icer  c o u l d  n o t  p r e d i c t  t h e  outcome of 
such  l i t i g a t i o n ,  he  c o u l d  r e c o g n i z e  i t s  p o t e n t i a l  and 
i n s i s t  upon a n  i n d e p e n d e n t  s o u r c e  of f i n a n c i n g .  

As to t h e  c o n t e n t i o n  t h a t  DFSC s h o u l d  n o t  have 
allowed a r e p r e s e n t a t i v e  o f  t h e  Department  o f  Justice 
t o  p a r t i c i p a t e  i n  t h e  d i s c u s s i o n  o f  t h e  protesters' 
f i n a n c i a l  s t a t u s ,  w e  are  unaware o f  any  r e s t r i c t i o n ,  
s t a t u t o r y ,  r e g u l a t o r y  or otherwise, and none h a s  been 
suggested,  t h a t  would i n h i b i t  t h e  Government from 
a t t e m p t i n g  t o  prote.ct i t s  i n t e r e s t  as  a creditor 
d u r i n g  t h e  procurement  process. Good b u s i n e s s  
practice also s u g g e s t s  t h a t  t h e  Government s h a u l d  act  
to p r o t e c t  i ts own i n t e r e s t  i n  s e c u r i n g  repayment of 
d e b t s  when awarding  f u r t h e r  c o n t r a c t s  to  w h a t  is 
a r g u a b l y  t h e  same p a r t y .  Moreover,  it is n o t  
u n r e a s o n a b l e  f o r  DFSC t o  t a k e  i n t o  a c c o u n t  Just ice 's  
advice on Wallace F u e l ' s  p o t e n t i a l  l i a b i l i t i e s  unde r  
t h e  bankrup tcy  p r o c e e d i n g s  when a s s e s s i n g  t h e  
company's f i n a n c i a l  s t a t u s .  

As to t h e  asser t ion t h a t  DFSC s h o u l d  have con- 
t i n u e d  its d i scuss ions  of proposed  f i n a n c i n g  a r r a n g e -  
ments  and f u r t h e r  e x p l o r e d  t h e  terms of t h e  bank 
a s s i g n m e n t  i f  i t  w a s  n o t  s a t i s f i e d  w i t h  the  terms 
proposed, t h e  record i n d i c a t e s  t h a t  DFSC had s p e n t  
some 8 months d i s c u s s i n g  t h e s e  issues, w e l l  p a s t  t h e  
a n t i c i p a t e d  award da te  f o r  t h e  1-year  f u e l  s u p p l y  
c o n t r a c t s  i n  q u e s t i o n .  During t h i s  t i m e ,  DFSC w a s  
n e v e r  able to  s u b s t a n t i a t e  many o f  t h e  p r o t e s t e r s '  
asser t ions r e g a r d i n g  these f i r m s  because t h e  pro- 
testers claimed t h a t  p e r t i n e n t  c o r p o r a t e  records 
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had been lost. In these circumstances, we do not 
believe that DFSC was required to further delay award 
in order to consider additional proposals. 
International Corp., supra. 

- See X-Tyal 

Finally, in our original decision we declined to 
consider the protesters' assertion that the actions 
complained of were racially motivated, pointing out 
that, as in the case of fraud or bad faith, a bare 
allegation is not enough. Although the protesters 
continue to assert bias, no evidence showing possible 
discrimination has been introduced. Consequently, we 
can find no merit to this aspect of the protest. 

The protest is denied. 

Cornptrolldd dneral 
of the United states 
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