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Inc rease - -Grade  Retent ion- -Repromot ion  t o  
Prior P o s i t i o n  A f t e r  Demotion 

Where a G e n e r a l  S c h e d u l e  employee who was 
demoted is rep romoted  t o  h i s  fo rmer  p o s i -  
t i o n  d u r i n g  a 2-year  p e r i o d  o f  g r a d e  
r e t e n t i o n  unde r  5 U.S.C. S 5362 (Supp.  I V  
1 9 8 0 ) ,  t h e  s c h e d u l e  f o r  h i s  p e r i o d i c  s t e p  
i n c r e a s e s  e s t a b l i s h e d  b e f o r e  demot ion  and  
g r a d e  r e t e n t i o n  r e m a i n s  i n  e f f e c t .  Grade 
r e t e n t i o n  u n d e r  5 U.S.C. S 5362  is t o  be 
d i s t i n g u i s h e d  f rom pay r e t e n t i o n  unde r  
5 5363. Repromot ion  d u r i n g  a period of 
g r a d e  r e t e n t i o n  is n o t  a n  " e q u i v a l e n t  
i n c r e a s e "  u n d e r  5 U.S.C. S 5 3 3 5 ( a )  (Supp.  
I V  1 9 8 0 ) ;  5 C.F.R. S 531.403 ( 1 9 8 2 ) .  
P r i o r  d e c i s i o n s  a r i s i n g  b e f o r e  C i v i l  
S e r v i c e  R e f o r m  A c t  o f  1978 are n o t  
appl icable .  

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a l e t t e r  d a t e d  
O c t o b e r  1 ,  1982,  from M r .  Gary  W. D i v i n e ,  P r e s i d e n t ,  Loca l  
29 ,  N a t i o n a l  F e d e r a t i o n  of F e d e r a l  Employees,  r e q u e s t i n g  a 
d e c i s i o n  p u r s u a n t  t o  t h e  p r o v i s i o n s  of 4 C.F.R. S 22 (19821, 
o n  b e h a l f  o f  M r .  E r i c  E .  B a h l ,  a c i v i l i a n  employee of t h e  
U n i t e d  S t a t e s  Army Corps  of E n g i n e e r s ,  Kansas C i t y ,  
M i s s o u r i .  T h e  Corps of E n g i n e e r s  was s e r v e d ,  as  r e q u i r e d  by 
4 C.F.R. S 2 2 . 4  ( 1 9 8 2 ) ,  on '3ctober 4, 1 9 8 2 ,  but h a s  n o t  
r e s p o n d e d  t o  t h e  c l a i m a n t ' s  request f o r  a d e c i s i o n .  

M r .  B a h l ,  a G e n e r a l  S c h e d u l e  employee,  r e q u e s t s  t h a t  
t h i s  O f f i c e  r e t r o a c t i v e l y  award him a w i t h i n - g r a d e  i n c r e a s e  
unde r  the p r o v i s i o n s  of 5 U.S.C. 5335 (Supp. IV 19SO),  
b a s e d  o n  c r e d i t  t oward  a w i t h i n - g r a d e  i n c r e a s e  for t h e  t i n e  
p e r i o d  d u r i n g  w h i c h  h e  was demoted t o  a lower g r a d e  wnile 
r e c e i v i n g  a g r a d e  r e t e n t i o n .  T h u s ,  t h e  issue w e  are  asked  
t o  c o n s i d e r  i s  whe the r  an  employee's r e p r o m o t i o n  t o  his 
f o r m e r  p o s i t i o n ,  o c c u r r i n g  d l i r i n g  t h e  2-year  g r a d e  r e t e n t i o n  
p e r i o d  of 5 U.S.C. 5 6 3 2  (Supp.  I V  1980) ,  i s  a n  " e q u i v a l e n t  
increase" u n d e r  5 U.S.C.  S; 5 3 3 5 ( a )  (Scpp. I V  1 9 8 0 ) ,  and 
5 C.F.R. S 531.403 ( 1 9 8 2 ) ,  so a s  t o  requi re  a new w a i t i n g  
p e r i o d  f o r  h i s  p e r i o d i c  s t e p  i n c r e a s e s  b e g i n n i n g  a s  of t h e  
d a t e  o f  r e p r o n o t i o n .  
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P u r s u a n t  t o  t h e  p r o v i s i o n s  o f  T i t l e  VI11 of t h e  C i v i l  
S e r v i c e  Reform A c t  o f  1978, Pub. L. 95-454, 92 S t a t .  1 1 1 1 ,  
1218-1220, 5 U.S.C. SS 5361-5366 (Supp.  I V  1980), and t h e  
r e g u l a t i o n s  a t  5 C.F.R. P a r t  531 (1982), w e  h o l d  t h a t  t h e  
r e p r o m o t i o n  of a G e n e r a l  S c h e d u l e  employee u n d e r  t h e  c i r c u m -  
s t a n c e s  d e s c r i b e d  d o e s  n o t  c o n s t i t u t e  an  e q u i v a l e n t  
i n c r e a s e .  T h e r e f o r e ,  M r .  B a h l  is  e n t i t l e d  t o  be retroac- 
t i v e l y  awarded a w i t h i n - g r a d e  i n c r e a s e  based o n  h i s  o r i g i n a l  
s c h e d u l e ,  The d a t e  of h i s  r e s t o r a t i o n  t o  h i s  f o r m e r  p o s i -  
t i o n  is i r r e l e v a n t  f o r  purposes o f  computing w i t h i n - g r a d e  
i n c r e a s e s  i n  h i s  case. 

The f a c t s  are as f o l l o w s .  Mr. Bahl  was promoted to 
step 1 o f  g r a d e  GS-11 when h e  was t r a n s f e r r e d  to  t h e  Army 
Real Es ta t e  Agency i n  Europe i n  J u n e  1975. Due t o  subse -  
q u e n t  pay  a d j u s t m e n t s  and w i t h i n - g r a d e  i n c r e a s e s ,  M r ,  Bahl  
had a t t a i n e d  s t e p  4 of g r a d e  GS-11 i n  J u n e  1978. Had 
M r .  B a h l  remained  i n  t h a t  p o s i t i o n  and g r a d e ,  h i s  n e x t  two 
w i t h i n - g r a d e  i n c r e a s e s  would have  o c c u r r e d  i n  J u n e  1980 and 
J u n e  1982. However, o n  J u l y  1 ,  1 9 8 0 ,  M r .  Bah l  was demoted 
t o  g r a d e  GS-9 when h e  was t r a n s f e r r e d  back  to  Kansas  C i t y .  
C o n c u r r e n t l y ,  h e  r e c e i v e d  a w i t h i n - g r a d e  increase t o  s t e p  5 
of h i s  f o r m e r  g r a d e .  Because  M r .  Bah l  q u a l i f i e d  u n d e r  t h e  
p r o v i s i o n s  of 5 U.S.C. S 5362 (Supp.  IV 1980), h e  was 
a f f o r d e d  g r a d e  r e t e n t i o n  a t  t h a t  t i m e ,  and ,  h e n c e ,  for pay 
a d m i n i s t r a t i o n  p u r p o s e s ,  h i s  g r a d e  remained  t h e  same ( g r a d e  
GS-11, s t e p  5 ) .  I n  November 1980, M r .  Bahl  was rep romoted  
t o  h i s  f o r m e r  p o s i t i o n  a t  g r a d e  GS-11, s t e p  5. 

I n  l i g h t  of M r .  B a h l ' s  r e p r o m o t i o n  i n  November 1980, 
t h e  A c t i n g  P e r s o n n e l  O f f i c e r  of t h e  Depar tment  o f  t h e  Army 
Corps o f  E n g i n e e r s ,  Kansas  C i t y  D i s t r i c t ,  d e n i e d  Mr. B a h l ' s  
request f o r  a r e t r o a c t i v e  w i t h i n - g r a d e  i n c r e a s e  e f f e c t i v e  o n  
or a b o u t  J u l y  1 ,  1 9 8 2 ,  s t a t i n g  t h a t  i t  was n o t  d u e  u n t i l  
November 1982, and c i t i n g  42 Comp. Gen. 702 (1963). 
M r .  Bahl  m a i n t a i n s  t h a t  t h e  Depar tment  w r o n g f u l l y  w i t h h e l d  
h i s  w i t h i n - g r a d e  i n c r e a s e ;  t h a t  t h e  C o m p t r o l l e r  G e n e r a l  
d e c i s i o n  c i t e d  by t h e  Depar tmen t  is no l o n g e r  v a l i d  unde r  
r e c e n t  s t a t u t e s  and r e g u l a t i o n s ;  and t h a t  h e  s h o u l d  be  
r e t r o a c t i v e l y  awarded a l l  mon ies  and i n t e r e s t  d u e  t o  him as 
a r e s u l t  o f  t h e  w i t h i n - g r a d e  d e n i a l .  

Grade  r e t e n t i o n  f o l l o w i n g  a change  o f  p o s i t i o n s  is 
g o v e r n e d  by s e c t i o n  5362 o f  T i t l e  5 ,  Uni ted  S t a t e s  Code 
(Supp. I V  1 9 8 0 ) .  T h a t  sec t ion  p r o v i O e s  t h a t  " [ a l n y  employee 
* * * whose p o s i t i o n  h a s  been  r e d u c e d  i n  g r a d e  i s  e n t i t l e d  
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* * * t o  have  t h e  g r a d e  o f  s u c h  p o s i t i o n  b e f o r e  r e d u c t i o n  be  
treated as t h e  r e t a i n e d  g r a d e  o f  s u c h  employee f o r  t h e  
2-year p e r i o d  b e g i n n i n g  o n  t h e  da te  of t h e  r e d u c t i o n  i n  
g rade . "  5 U.S.C. S 5 3 6 2 ( b ) ( 1 )  (Supp.  IV 1 9 8 0 ) .  I t  f u r t h e r  
p r o v i d e s  t h a t ,  f o r  t h e  2-year  per iod ,  t h e  r e t a i n e d  g r a d e  
" s h a l l  be t r e a t e d  a s  t h e  g r a d e  of t h e  e m p l o y e e ' s  p o s i t i o n  
for  all p u r p o s e s  ( i n c l u d i n g  pay  and pay  a d m i n i s t r a t i o n  
* * *) ."  5 U.S.C. 5 3 6 2 ( c ) .  Grade  r e t e n t i o n  u n d e r  s e c t i o n  
5362 is t o  b e  d i s t i n g u i s h e d  from pay r e t e n t i o n  u n d e r  s e c t i o n  
5363 o f  T i t l e  5 ,  U.S .  Code, a n o t h e r  new p r o v i s i o n  added by 
t h e  C i v i l  S e r v i c e  Reform A c t  of 1978. 

S e c t i o n  5 3 3 5 ( a )  of T i t l e  5 ,  U.S. Code (Supp. I V  1 9 8 0 ) ,  
p r o v i d e s  t h a t  a n  employee  is e l i g i b l e  f o r  p e r i o d i c  s t e p  
i n c r e a s e s  i n  pay  upon c o m p l e t i o n  o f  104 c a l e n d a r  weeks of 
s e r v i c e  i n  pay  r a t e s  4 ,  5 ,  and 6, as l o n g  as t h e  employee 
d i d  n o t  r e c e i v e  a n  " e q u i v a l e n t  i n c r e a s e "  i n  pay f rom any 
c a u s e  d u r i n g  t h a t  p e r i o d .  

I n  t w o  cases a r i s i n g  b e f o r e  t h e  C i v i l  S e r v i c e  Reform 
A c t  of 1978, R i c h a r d  C .  Dunn, 8-193394, March 23 ,  1979,  and 
Duane E. T u c k e r ,  8-193336, &larch 23 ,  1979,  w e  h e l d  t h a t ,  
a f t e r  a demot ion  w i t h  r e t a i n e d  pay and a l a t e r  r e p r o m o t i o n  
to  t h e  e m p l o y e e ' s  f o r m e r  g r a d e  and  s t ep ,  t h e  employee  m u s t  
b e g i n  a new w a i t i n g  p e r i o d  upon r e p r o m o t i o n  w i t h o u t  c o u n t i n g  
s e r v i c e  a t  t h e  g r a d e  and  s t e p  b e f o r e  t h e  demot ion  as  p a r t  of 
t h e  new w a i t i n g  p e r i o d .  The Dunn and  Tucker  cases f o l l o w e d  
t h e  r u l e  f o r m u l a t e d  u n d e r  t h e  s t a t u t o r y  p r o v i s i o n s  i n  e f f e c t  
before t h e  C i v i l  S e r v i c e  Reform A c t  of 1978. See 43 Comp. 
Gen. 701 ( 1 9 6 4 ) ;  43 Comp. Sen.  507 ( 1 9 6 4 ) ;  42 Comp. Gen. 702 
( 1 9 6 3 ) .  However, t h a t  r u l e  is i n a p p l i c a b l e  t o  a r e p r o m o t i o n  
d u r i n g  a p e r i o d  of g r a d e  r e t e n t i o n  as d e f i n e d  by T i t l e  VI11 
of the C i v i l  S e r v i c e  Reform A c t .  

Congres s  p r o v i d e d  t h a t  t h e  r e t a i n e d  g r a d e  o f  a n  employ- 
ee is to  be t r e a t e d  as t h e  g r a d e  of t h e  e m p l o y e e ' s  p o s i t i o n  
for 7 a l l  p u r p o s e s  d u r i n g  t h e  2-year  p e r i o d .  T h o s e  p u r p o s e s  
i n c l u d e  pay  and pay  a d m i n i s t r a t i o n ,  r e t i r e m e n t ,  l i f e  i n s u r -  
a n c e ,  e l i g i b i l i t y  f o r  t r a i n i n g ,  p romot ion  and r e a s s i g n m e n t ,  
and  o t h e r  employee  b e n e f i t s .  5 U.S.C. S 5 3 6 2 ( c ) ( S u p p .  I V  
1 9 8 0 ) .  A l though  C o n g r e s s  a r t i c u l a t e d  s e v e r a l  e x c e p t i o n s  t o  
t h e  r u l e ,  t h e  f a c t s  o f  t h i s  case d o  n o t  conform t o  any  o f  
t h e  s i t u a t i o n s  i n  w h i c h  a n  e m p l o y e e ' s  a s s i g n e d  g r a d e ,  r a t h e r  
t h a n  h i s  r e t a i n e d  g r a d e ,  is t o  b e  u s e d .  S e e  5 U.S.C. S 5362 
( c ) ( l ) - ( 4 ) ( S u p p .  I V  1 9 8 0 ) ;  H.R. Rep. No. 1403, 9 5 t h  Cong., 
2d Sess. 63-64 ( 1 9 7 8 ) .  
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T h i s  i n t e r p r e t a t i o n  of t h e  C i v i l  S e r v i c e  Reform A c t  is 
c o n s i s t e n t  w i t h  t h e  O f f i c e  of P e r s o n n e l  Management r e g u l a -  
t i o n s  g o v e r n i n g  w i t h i n - g r a d e  increases.  See 5 C.F.R. P a r t  
5 3 1  ( 1 9 8 2 ) .  We a g r e e  w i t h  Mr. B a h l  t h a t  t h e  d e f i n i t i o n  of 
' e q u i v a l e n t  i n c r e a s e , "  a s  set  f o r t h  i n  5 C.F.R. S 5 3 1 . 4 0 3  
( 1 9 8 2 ) ,  d o e s  n o t  i n c l u d e  r e p r o m o t i o n  w h i l e  i n  t h e  same 
r e t a i n e d  g r a d e  s t a t u s  u n d e r  5 U.S.C. S 5 3 6 2 ,  S i n c e  a n  
e m p l o y e e ' s  r e t a i n e d  g r a d e  is t o  be used  f o r  p u r p o s e s  of pay 
and pay  a d m i n i s t r a t i o n  d u r i n g  t h e  2-year  p e r i o d ,  u n d e r  
5 U.S.C. § 5 3 6 2 ( c ) ,  t h e  employee r e m a i n s  e n t i t l e d  t o  w i t h i n -  
g r a d e  i n c r e a s e s  o t h e r w i s e  due  d u r i n g  t h a t  p e r i o d  w i t h o u t  
r e g a r d  to  t h e  demot ion .  Hence, a r e p r o m o t i o n  t o  t h e  f o r m e r  
p o s i t i o n  d u r i n g  t h a t  p e r i o d  d o e s  n o t  r e p r e s e n t  a n  e q u i v a l e n t  
i n c r e a s e  unde r  5 C.F.R. S 531.403 ( 1 9 8 2 ) ;  t h e r e f o r e ,  a new 
w a i t i n g  p e r i o d  d o e s  n o t  commence. 

p r o v i s i o n s ,  t h e  r e p r o m o t i o n  of Mr. Bah l  t o  h i s  f o r m e r  
p o s i t i o n  d u r i n g  t h e  p e r i o d  o f  g r a d e  r e t e n t i o n  d i d  n o t  
c o n s t i t U t e  a n  e q u i v a l e n t  i n c r e a s e ,  and d i d  n o t  r e q u i r e  t h e  
commencement of a new w a i t i n g  p e r i o d  f o r  w i t h i n - g r a d e  
i n c r e a s e s .  The s c h e d u l e  e s t a b l i s h e d  by h i s  l a s t  w i t h i n -  
g r a d e  i n c r e a s e ,  on o r  a b o u t  J u l y  1 ,  1 9 8 0 ,  a p p l i e s ,  and 
Ylr. Bahl  is e n t i t l e d  t o  b e  r e t r o a c t i v e l y  awarded t h e  
w i t h i n - g r a d e  i n c r e a s e  d u e  him o n  or  a b o u t  J u l y  1 ,  1982.  

On t h e  bas i s  of t h e  r e l e v a n t  s t a t u t o r y  and r e g u l a t o r y  

, 
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