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OIGEST: 
Employee who had a b r e a k  i n  F e d e r a l  
s e r v i c e  of more t h a n  3 y e a r s  seeks 
r e c r e d i t  o f  s i c k  l e a v e  o n  t h e  b a s i s  t h a t  
h e  was p r e v e n t e d  from e a r l i e r  r e i n s t a t e -  
ment by t h e  i m p o s i t i o n  o f  a F e d e r a l  
h i r i n g  f r e e z e ,  and by t h e  a g e n c y ' s  d e l a y  
i n  c o m p l e t i n g  h i s  r e q u i r e d  background 
i n v e s t i g a t i o n .  Employee ' s  unused s i c k  
l e a v e  may n o t  be r e c r e d i t e d  s i n c e  u n d e r  
5 C.F.R. S 6 3 0 . 5 0 2 ( b ) ( l ) ,  r e c r e d i t i n g  of 
s i c k  l e a v e  is p e r m i t t e d  o n l y  when a n  
e m p l o y e e ' s  b reak  i n  s e r v i c e  d o e s  n o t  
exceed 3 y e a r s .  N e i t h e r  t h i s  O f f i c e  n o r  
t h e  a g e n c y  conce rned  may waive  or g r a n t  
e x c e p t i o n s  to  t h a t  r e g u l a t i o n ,  which h a s  
t h e  f o r c e  and  e f f e c t  of l a w .  

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a r e q u e s t  f rom 
M r .  Kevin D. Rooney, A s s i s t a n t  A t t o r n e y  G e n e r a l  f o r  Adminis- 
t r a t i o n ,  U n i t e d  S t a t e s  Depar tment  of Jus t i ce  ( D O J ) ,  
c o n c e r n i n g  t h e  e n t i t l e m e n t  of an  unnamed F e d e r a l  Bureau of 
I n v e s t i g a t i o n  (FBI) employee t o  r e c r e d i t  of s i c k  l e a v e  
e a r n e d  pr ior  t o  a s e p a r a t i o n  from F e d e r a l  einployment. The 
q u e s t i o n  p r e s e n t e d  is whe the r  a n  employee who had a b r e a k  i n  
F e d e r a l  s e r v i c e  o f  more t h a n  3 y e a r s  is e n t i t l e d  t o  r e c r e d i t  
of p r e v i o u s l y  e a r n e d  s i c k  l e a v e  w h e r e  t h e  a g e n c y ' s  d e l a y  i n  
p r o c e s s i n g  h i s  reemployment  a p p l i c a t i o n ,  and t h e  i m p o s i t i o n  
of a F e d e r a l  h i r i n g  f r e e z e ,  may have  p r e v e n t e d  him from 
b e i n g  r e i n s t a t e d  w i t h i n  3 y e a r s  o f  h i s  s e p a r a t i o n  from 
Government s e r v i c e .  F o r  t h e  f o l l o w i n g  r e a s o n s ,  w e  h o l d  t h a t  
t h e  employee is n o t  e n t i t l e d  t o  a r e c r e d i t  o f  h i s  unused 
s i c k  l e a v e .  

The i n d i v i d u a l  i n  q u e s t i o n  was employed by t h e  F B I  from 
March 5, 1972,  t h r o u g h  May 1 5 ,  1 9 7 9 ,  when h e  v o l u n t a r i l y  
r e s i g n e d .  Dur ing  t h a t  p e r i o d ,  t h e  employee e a r n e d  b u t  d i d  
n o t  u s e  439 h o u r s  of s i c k  l e a v e .  The rea f t e r ,  i n  November 
1981,  h e  s o u g h t  r e i n s t a t e m e n t  as  a GS-3 Te lephone  O p e r a t o r  
a t  t h e  F B I  Academy i n  Q u a n t i c o ,  V i r g i n i a .  T h e  F B I  c o u l d  n o t  
reemploy  h i m  a t  t h a t  t i m e ,  however ,  because t h e  agency  was 
s u b j e c t  t o  a F e d e r a l  h i r i n g  f r e e z e ,  and t h e  p o s i t i o n  which 
t h e  i n d i v i d u a l  had a p p l i e d  f o r  was n o t  a n  e s s e n t i a l  p o s i t i o n  
for which a n  e x c e p t i o n  t o  t h e  f r e e z e  c o u l d  be made. 
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F i n a l l y ,  on March 29 ,  1982 ,  a n  o p e n i n g  d e v e l o p e d  f o r  a 
GS-5 Guard a t  t h e  F B I  Academy. S i n c e  t h i s  was d e t e r m i n e d  t o  
be a n  e s s e n t i a l  p o s i t i o n ,  t h e  a g e n c y  was a u t h o r i z e d  t o  f i l l  
it. The  F B I  t h e n  d e t e r m i n e d  t h a t  t h e  unnamed i n d i v i d u a l  was 
q u a l i f i e d  f o r  t h e  p o s i t i o n ,  and  d e c i d e d  to  o f f e r  h i m  t h e  job 
upon c o m p l e t i o n  o f  a r e q u i r e d  background i n v e s t i g a t i o n .  
T h i s  i n v e s t i g a t i o n  was d e l a y e d ,  however ,  h a c a u s e  of o the r  
p r e s s i n g  o f f i c e  m a t t e r s .  As a r e s u l t ,  t h e  employee was not 
o f f i c i a l l y  n o t i f i e d  of t h e  job o f f e r  u n t i l  May 1 4 ,  1982.  
Al though h e  a c c e p t e d  t h e  o f f e r  s h o r t l y  a f t e r  n o t i f i c a t i o n ,  
t h e  employee d i d  n o t  a c t u a l l y  en t e r  on d u t y  u n t i l  May 2 4 ,  
1982, 3 y e a r s  and  9 d a y s  a f t e r  h i s  p r i o r  r e s i g n a t i o n .  

I n  i t s  s u b m i s s i o n ,  t h o  DOJ h a s  acknowledged t h a t  
5 C.F.R. 4 630.502 g e n e r a l l y  p r o h i b i t s  t h e  r ec red i t  of s i c k  
l e a v e  t o  an  employee w h o  i s  reemployed a f t e r  a b r e a k  i n  
F e d e r a l  s e r v i c e  of mre t h a n  3 y e a r s .  T h e  D O J  f u r t h e r  
acknowledges  t h a t  t h e  employee i n  q u e s t i o n  here  ” d i d  n o t  
enter  o n  d u t y  u n t i l  a f t e r  th ree  y e a r s  e l a p s e d  f rom h i s  
r e s i g n a t i o n . ”  S t i l l ,  t h e  a g e n c y  a r g u e s  t h a t  an  e x c e p t i o n  
s h o u l d  be mde i n  t h i s  c a s e ,  and  r ec red i t  a l l o w e d ,  s ince  t h e  
F e d e r a l  h i r i n g  f r e e z e  and  t h e  a g e n c y ’ s  d e l a y  i n  p r o c e s s i n g  
t h e  e m p l o y e e ’ s  a p p l i c a t i o n  p r e v e n t e d  h i m  from b e i n g  
r e i n s t a t e d  w i t h i n  t h e  spec i f i ed  3 - y e a r  per iod.  In m k i n g  
t h i s  a r g u m n t ,  t h e  D O J  stresses t h a t  b o t h  t h e  a g e n c y ’ s  o f f e r  
of employment and t h e  e m p l o y e e ’ s  a c c e p t a n c e  of t h a t  o f f e r  
p receded  t h e  e x p i r a t i o n  of t h e  3 - y e a r  l i m i t a t i o n  p e r i o d .  

Under t h e  a u t h o r i t y  of 5 U . S . C .  S 6311,  t h e  O f f i c e  o f  
P e r s o n n e l  Ya nage m e n t  (OPM) h a s  i s s u e d  r e g u l a t i o n s  g o v e r n i n g  
t h e  recred i t  o f  s i c k  l e a v e .  T h e s e  r e g u l a t i o n s  p r o v i d e  t h a t :  

”* * * a n  employee who i s  s e p a r a t e d  f rom t h e  
F e d e r a l  Government or t h e  g o v e r n m n t  of t h e  
Dis t r ic t  o f  Columbia is  e n t i t l e d  t o  a 
r e c r e d i t  o f  h i s  s i c k  l e a v e  i f  h e  is  reemploy-  
e d  i n  t h e  F e d e r a l  G o v e r n m n t  o r  t h e  qovern-  
men t  of t h e  D i s t r i c t  o f  Columbia ,  w i t h o u t  a 
break i n  s e r v i c e  of mre t h a n  3 y e a r s . ”  
5 C.F.R. 6 630.502(b)(l) ( 1 9 8 2 ) .  

> ’  Since t h i s  r e g u l a t i o n  was p romulga ted  p u r s u a n t  t o  e x p r e s s  
s t a t u t o r y  a u t h o r i t y ,  i t  h a s  t h e  f o r c e  and  e f f e c t  of  law. 
N e i t h e r  o u r  O f f i c e  nor a n y  a g e n c y  i n  t h e  e x e c u t i v e  b ranch  of 
t h e  G o v e r n m n t  h a s  t h e  a u t h o r i t y  t o  waive or  g r a n t  excep-  
t i o n s  t o  t h e  r e g u l a t i o n ’ s  p r o s c r i p t i o n  a g a i n s t  r e c r e d i t i n g  
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s i c k  l e a v e  f o l l o w i n g  a b r e a k  i n  s e r v i c e  i n  excess of 3 
y e a r s .  See  J o n  P .  K i n d i c e ,  B-198627, Novemher 7 ,  1 9 8 0 ,  

G a l l o ,  8-180604,  A p r i l  9 ,  1974.  
. r e c o n s i d e r a t i o n  d e n i e d ,  Octoher  20 ,  1981;  and  W i l l i a m  F. 

F u r t h e r ,  t h e  g e n e r a l  r u l e  a p p l i c a b l e  t o  a p p o i n t m n t s  is 
t h a t  t h e y  a r e  e f f e c t i v e  o n l y  a f t e r  t h e  a p p o i n t e e  h a s  a c c e p t -  
e d  t h e  a p p o i n t m e n t  and  a c t u a l l y  e n t e r e d  on d u t y .  
Rodger s  D.  O ' N e i l l ,  73-205972, May 25 ,  1982 .  See  a l s o  
54 Comp. G e n .  1 0 2 8 ,  1030 ( 1 9 7 5 ) .  The a p p o i n t e e  m y  s i g n i f y  
a c c e p t a n c e  o f  a n  e m p l o y m n t  o f f e r  by v e r b a l  a f f i r m a t i o n ,  
t a k i n g  t h e  o a t h  o f  o f f i c e ,  a s s u m i n g  t h e  d u t i e s  of t h e  
p o s i t i o n ,  or by som o the r  o v e r t  a c t .  4 5  Comp. G e n .  660 
( 1 9 6 6 ) .  

Whi le  t h e  r e c o r d  i n  t h i s  c a s e  i n d i c a t e s  t h a t  t h e  em- 
p l o y e e  i n  q u e s t i o n  m y  have a c c e p t e d  t h e  a g e n c y ' s  job  o f f e r  
on or b e f o r e  t h e  e x p i r a t i o n  of  3 y e a r s ,  i t  a l s o  c l e a r l y  
i n d i c a t e s  t h a t  he  d i d  n o t  a c t u a l l y  en te r  on d u t y  u n t i l  
May 24,  1982.  T h e r e f o r e ,  h i s  a p p o i n t m n t  c a n n o t  be c o n s i d -  
e r e d  t o  have been  e f f e c t i v e  u n t i l  t h a t  tire. I n  t h e  a b s e n c e  
of a n  e f f e c t i v e  a p p o i n t m n t ,  i t  c a n n o t  he s a i d  t h a t  t h e  
employee  was r eemployed  a t  a n y  t i=  prior t o  h i s  a c t u a l  
e n t r a n c e  on d u t y  o n  Yay 2 4 ,  1982.  

S i n c e  t h e  employee  i n  t h i s  c a s e  was not, i n  f a c t ,  reex- 
p l o y e d  w i t h i n  t h e  3 - y e a r  tire p e r i o d  s p e c i f i e d  hy 5 C.F.R.  
P 6 3 0 . 5 0 2 ( b ) ( l ) ,  h e  i s  n o t  e n t i t l e d  t o  a r e c r e d i t  o f  h i s  
p r e v i o u s l y  e a r n e d  s i c k  l e a v e  p u r s u a n t  t o  t h a t  r e g u l a t i o n .  
M o t w i t h s t a n d i n g  t h e  ex is tence  of d i f f i c u l t  c i r c u m s t a n c e s  
whicb  m y  have  d e l a y e d  t h e  r e i n s t a t e m n t  o f  t h e  employee  i n  
q u e s t i o n ,  w e  f i n d  no l e g a l  h 3 s i s  upon w h i c h  t o  b a s e  a 
r e c r e d i t  o f  h i s  p r e v i o u s l y  e a r n e d  s i c k  l e a v e  h o u r s .  

A c c o r d i n g l y ,  t h e  c l a i m  i s  d e n i e d .  
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